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Runaway Board?

Unilateral actions at Virginia Tech raise questions about the proper 
role of trustees

By THOMAS BARTLETT and MEGAN ROONEY

The meeting lasted just two hours. But what board members at Virginia 
Tech decided in that short time has outraged many students and 
professors, baffled administrators, and incited a war of words between 
the governor and the state's attorney general. The board's actions this 
month have also raised serious questions about who is running the 
university and the proper role of trustees.

With no advance notice, the Board of Visitors took up three highly 
contentious issues and reshaped the university's policies. It ended 
affirmative action in hiring and admissions, deleted protection for gay 
men and lesbians from its nondiscrimination policy, and barred anyone 
who has "participated in illegal acts of domestic violence and/or 
terrorism" from meeting on the campus unless they obtain permission 
from the president.

Many people are troubled by the substance of the board's actions, 
including the move to abandon affirmative action just months before 
the U.S. Supreme Court is set to rule on the legality of such programs. 
But they are also upset with how those decisions were made -- mostly 
in private and with almost no discussion. 

"That's the biggest outrage," says Kalista Popp, a senior, who attended 
the public part of the meeting, where less-controversial matters 
dominated the 30-minute discussion. "It's bait-and-switch."

Students and faculty members weren't the only ones caught by surprise. 
Although they are reluctant to publicly criticize their bosses, Virginia 
Tech administrators say privately that the Board of Visitors and its 
chief, John G. Rocovich, along with the state's attorney general, made 
these fundamental decisions on their own without consulting the 
university's top officials. 

And that, observers say, is no way to run a university. "There should be 
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a policy of no surprises between the board and the president," says 
Richard Novak, director of the Center for Public Higher Education 
Trusteeship and Governance. "And you certainly want there to be no 
daylight between them on critical issues."

But Mr. Rocovich argues that in this case, the board was under no 
obligation to consult with others at the university, calling the decision 
to eliminate affirmative action a "very narrow legal issue." He also 
plays down the discord that has taken place on the campus in the wake 
of the board's actions. "It's healthy discourse for them to say that they 
disagree," says Mr. Rocovich, who became head of the Board of 
Visitors last summer. "The primary difficulty is, do people understand 
the history and the law and the facts? I don't expect students and faculty 
members have spent the same amount of time evaluating this as the 
board."

Blindsided

Since the board's stunning meeting two weeks ago, people on the 
campus -- including administrators -- have been struggling to 
understand how such radical changes could have been decided so 
quickly. "I think it's fair to say we didn't see this coming," says one top 
official. Many people have wondered what went on during the hour and 
a half that the doors were shut. Did board members discuss the possible 
fallout from such a move? Were alternatives considered? Was there any 
disagreement?

The answers are no, no, and no. For the first hour of the closed part of 
the meeting, according to several of those present, the board members 
went over routine university matters, such as the naming of a building 
on the campus. Then everyone was asked to leave the room except for 
the board members, the president, the provost, the executive vice 
president, and the university's lawyers. This is standard procedure when 
particularly sensitive issues will be discussed, like personnel matters or 
lawsuits, though administrators do not speak unless the board asks them 
to.

After the room was cleared, Mr. Rocovich said that he had met the 
previous week with Jerry Kilgore, Virginia's attorney general. In this 
meeting, Mr. Rocovich said, Mr. Kilgore had advised the board to 
eliminate affirmative action or risk being held personally liable for 
damages in any potential lawsuits brought by disgruntled applicants for 
admission or staff positions. 

The brief exchanges that followed could hardly qualify as a 
"discussion," according to one source who was there. Mr. Rocovich 
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reportedly presented the resolution as if board members had little 
choice. It was also made clear that the resolution would eliminate 
official protection for gay men and lesbians. There was no 
disagreement.

It all took less than 10 minutes. Yet it was the equivalent, in the words 
of one administrator who asked not to be identified, of "lobbing a hand 
grenade into the middle of campus."

Following Advice

Mr. Rocovich isn't sure what all the fuss is about. As he sees it, the 
board did what it had to do. "I think the board responded in a very 
careful way and followed advice of the attorney general," he says.

In November, Mr. Kilgore, the attorney general, had sent a nine-page 
memorandum to Boards of Visitors across the state advising members 
that they could be held personally liable in any lawsuits challenging 
affirmative-action policies. (The state's solicitor general sent a similar 
letter to board members last April.)

In December, Virginia Tech's Board of Visitors held a special meeting 
to discuss that advice and issued a resolution saying, in short, that the 
university should review its programs and make sure they complied 
with all state and federal laws. University administrators thought that 
would be the last word until the U.S. Supreme Court ruled in a case 
involving the University of Michigan. They were wrong.

Mr. Rocovich says that he and Mr. Kilgore crafted the wording of the 
resolution that eliminated affirmative action and official protection for 
gay people. The two men are close. Mr. Rocovich donated $2,000 to 
Virginians for Jerry Kilgore last year. Mr. Kilgore has also been a 
frequent guest on Mr. Rocovich's private plane.

The heavy involvement of Mr. Kilgore, who is seen as a potential 
Republican candidate for governor, has added a political tinge to the 
events at Virginia Tech. The decision by the board prompted an 
immediate rebuke from Mark R. Warner, the governor of Virginia and a 
Democrat. "I see no reason why any board member at any Virginia 
college or university should feel compelled to act on these issues until 
we receive more definitive guidance from the Supreme Court," the 
governor said in a statement.

The attorney general responded by calling the governor's statement 
"irresponsible." The secretary of education answered with a letter 
asking the attorney general to work with her to "sort through these 
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difficult issues." Mr. Kilgore shot back that the secretary's letter had 
conveyed "a misunderstanding of both the law and the legal advice" he 
had given.

While politics apparently played a role, so did personal conviction. Mr. 
Rocovich says the decision was influenced not only by the attorney 
general's advice, but by his own beliefs. He opposes affirmative action, 
and now Virginia Tech's policy reflects his view. "It's the right thing to 
do," he says. "You ought to treat people equally and fairly."

Reversed Decision

Critics say the board abandoned that approach when it dropped 
protection for gay men and lesbians at the meeting this month. In 1991, 
the University Council, a policy-making body of faculty members and 
administrators, approved a nondiscrimination clause that included 
sexual orientation alongside race, color, sex, disability, age, veteran 
status, national origin, religion, and political affiliation. For more than a 
decade, this is what has been printed in university publications.

Along with striking sexual orientation from the nondiscrimination 
policy this month, the board made one other surprising and seemingly 
conflicting decision. It voted to offer a one-year appointment to Shelli 
Fowler, whose full-time appointment the board had rejected last 
summer. 

Ms. Fowler, a tenured English professor at Washington State 
University, is the lesbian partner of Karen DePauw, Virginia Tech's 
graduate dean. The board's decision not to hire her last year prompted a 
blizzard of criticism (The Chronicle, November 22). Its semi-reversal 
this month was a partial victory for her supporters, though they remain 
perplexed about the message the board is sending. 

The Aftermath

Three days after the board meeting, hundreds of students, professors, 
and local residents held a rally to express their outrage. After the rally, 
about 100 protesters demonstrated in the president's office. The 
president, Charles W. Steger, was not there at the time, so Mark 
McNamee, the provost, and Larry Hincker, a university spokesman, 
bore the brunt of the fury. "They wanted to know what happened," says 
Mr. Hincker.

That is a question administrators have not been able to answer to 
anyone's satisfaction. Although Mr. Steger refused repeated requests for 
an interview, he did issue a statement saying that the elimination of 
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affirmative action "creates substantial challenges for all of us." 
According to Mr. Hincker, the president is "trying hard to find some 
middle ground between the board's position and that of the university."

In private, a number of officials were furious at the board for putting 
the university in such an awkward position. They were especially 
incensed about the new policy on campus speech, which says: "No 
person, persons, or organizations will be allowed to meet on campus or 
any facility owned or leased by the university if it can be determined 
that such persons or organizations advocate or have participated in 
illegal acts of domestic violence and/or terrorism. 

All requests for meetings will be submitted for approval to the president 
of the university at least 30 days in advance. The president will have 
final decision-making power to determine who can meet on university 
property."

'Dangerous' Policy

The policy was lambasted by the college's newspaper and called illegal 
by the American Civil Liberties Union. The Foundation for Individual 
Rights in Education, a free-speech watchdog group, also strongly 
condemned it. 

"We find that this resolution mirrors some of the most dangerous laws 
that have come and gone in our history," says Alan Charles Kors, the 
foundation's president and co-director. "The sort of resolution they 
passed easily can be used to censor and silence the controversial, the 
radical, the reactionary, or the merely unpopular." Mr. Kors believes the 
resolution could technically have excluded Henry David Thoreau, the 
Rev. Martin Luther King Jr., and John Lennon from speaking on the 
campus.

The board has asked Mr. Kilgore to make sure the resolution is 
consistent with current law. (A spokesman for the attorney general said 
the resolution is being reviewed.)

It is unclear to whom the restrictions would apply. Because the 
resolution bars from the campus any people who have ever participated 
in or advocated acts of domestic terrorism -- a nebulous term that the 
Federal Bureau of Investigation extends to socialist and anti-globalist 
groups, as well as extreme anti-abortion and white-supremacy 
organizations -- the resolution could be used to force politically active 
students and faculty from the campus.

The resolution was introduced at the end of the open session by 
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Mitchell O. Carr, a board member and president of the Augusta Lumber 
Company, based in Waynesboro, Va. 

It was apparently a response to a February speech given by a member of 
Earth First, an environmental group that advocates such tactics as 
preventing logging by sitting in trees. 

Mr. Carr did not return telephone calls from The Chronicle, but he told 
the Collegiate Times, Virginia Tech's student newspaper, that "we need 
some protection from these terrorists." 

Some students question Mr. Carr's motives. "It seems like he was pretty 
blatantly putting corporate interests above student interests," said 
Jessica Hiemenz, a senior.

The measure seemed hastily prepared, according to those at the 
meeting. Last-minute grammatical corrections were made as the 
resolution was read out loud by Mr. Carr, according to Jane Lehr, a 
graduate student in science and technology studies. "It seemed sort of 
tacked on at the end," she says. 

As with the decisions on affirmative action and sexual orientation, there 
was little discussion. But it was not needed, says Mr. Rocovich. "As 
best I can tell it from the newspaper, people were unhappy about a 
resolution about terrorists getting permission to speak on campus," he 
says.

But experts on governance say that it is not appropriate for boards to set 
policy agendas without thoroughly discussing the issues with 
administrators. "You have to talk about it," says Gordon K. Davies, 
former head of the State Council of Higher Education for Virginia, who 
is now a consultant for the Education Commission of the States. "You 
don't just go behind closed doors and issue fiats."

More Protests Planned

At least one board member regrets the decision on the restriction of 
controversial campus speech. Donald R. Johnson, a lawyer, says he 
would now be in favor of rescinding that resolution. He estimates that 
the vote was taken following about five minutes of discussion. 

"I should have made inquiries, but did not," Mr. Johnson says.

Bruce Smith, a board member and defensive lineman for the 
Washington Redskins, did not attend the meeting and was angered by 
the decision to eliminate affirmative action. "I will always be proud to 
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be a Hokie," he said in a statement, "but I am devastated by the 
potential effects of the board's action and I promise I will work hard to 
see that this is reversed." Mr. Smith, who was appointed by Governor 
Warner last summer, has yet to attend a board meeting. 

More protests are planned for this week. A small group of students say 
they will continue a sit-in inside the president's office. Meanwhile, 
faculty members plan to congregate in the middle of the campus 
wearing academic robes and duct tape over their mouths to symbolize 
how the board has silenced their voices.
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