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A Battle of Wills, Rights, and P.R. at Columbia

University rethinks judicial code after civil-liberties group uses 
'guerrilla warfare' to attack it 

By ANDREW BROWNSTEIN 

New York

Red electrical tape still hangs from the backpacks of many students at 
Columbia University, worn symbols of a battle they were supposed to 
have won long ago. 

In 1999, when Morningside Heights was the scene of a fierce debate 
over Columbia's sexual-misconduct policy, red tape was the emblem of 
students who found campus courts too cold and bureaucratic to handle 
issues like date rape. 

Campus activists, seizing on the fact that only two students had used the 
policy in three years, proclaimed that the system had broken down. The 
cynicism of many students was reflected in posters that began showing 
up around campus: "Cheaters get suspended. Thieves get expelled. 
Rapists get a diploma." 

The problem spurred the campus into action. With only two dissenters, 
the University Senate -- which is made up of students, faculty members, 
and other employees -- adopted a new policy that offered more training 
for hearing panelists and additional university oversight. 

So why does the situation now seem more tangled than ever? 

In April, an administrator hired to oversee the new Office of Sexual 
Misconduct Prevention and Education resigned in protest after just six 
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months on the job. She told students that trustees, under pressure from 
alumni and stung by media attacks, were pushing changes that would 
undermine the progressive spirit of the policy. She charged that she had 
been told not to talk with students about the changes. 

She might have just said she was under FIRE. 

The Foundation for Individual Rights in Education, located in the 
shadows of Independence Hall in Philadelphia, has been leading a 
sustained attack against the policy, which it believes tramples on the 
rights of the accused. Like Columbia's student activists, FIRE is not 
immune to the power of symbolism. The name conveys a double 
meaning: the power to illuminate, but failing that, a willingness to 
scorch. 

"It's a form of guerrilla warfare," Thor Halvorssen, the organization's 
executive director, says of FIRE's tactics. "We're becoming experts at it. 
What makes us win every time is that universities cannot publicly 
defend what they do." 

The war of words began cordially enough last August with a letter to 
George Rupp, Columbia's president, that placed the new policy 
somewhere between Kafka and Orwell. What the students called red 
tape and what the policy lacked, according to FIRE, were the kinds of 
tedious but necessary safeguards for the accused that typically fall 
under the heading "due process": the right to a lawyer, to cross-examine 
witnesses, to preserve a transcript of proceedings, to face the accuser. 

By December, the tone had changed measurably. In a letter to 
Columbia's trustees, Mr. Halvorssen called their silence on the issue 
"obtuse" and the policy "a model of oppression." By that time, 
Columbia's policy was being regularly pilloried in publications as 
disparate as The Village Voice and the National Review. 

FIRE also put the heat on privately, sending letters about the issue to 
more than 6,000 Columbia alumni, as well as many of the university's 
large donors. The approach blindsided administrators, who felt the 
policy differed little from those of its peer institutions. (The judicial 
procedures at Princeton University, for example, share most of the key 
ingredients.) 

"My sense is that we're the poster campus for an ongoing campaign," 
says Gene I. Awakuni, Columbia's vice president of student services. 

The issue was largely one of timing. For almost two decades, private 
colleges have been passing judgment on rape cases that most criminal 
prosecutors are loath to touch. Prosecutors find that juries are much 
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more likely to convict in rape cases when the accused and the victim are 
strangers. But as most experts agree, the majority of cases are not so 
clear-cut. In most instances, the victim and the accused know each other 
and the issue of consent is muddied by the use of alcohol. 

Private colleges, unbound by the rules of constitutional procedure and 
under pressure to make their campuses safe, became arenas for many of 
those murky cases. On several campuses, the proceedings earned 
reputations as politically motivated Star Chambers. In 1996, Brown 
University found a male student guilty of sexual misconduct even 
though the woman involved admitted to initiating sex; officials said that 
because she was drunk, the man should have walked away. 

A similar case at Brandeis University made it all the way to the top 
court in Massachusetts, which ultimately supported the university. The 
ruling, which emboldened universities seeking to police student 
behavior, came down in the summer of 2000 -- just as Columbia was 
putting the finishing touches on its new sexual-misconduct policy and 
FIRE, less than a year old, was starting to change the rules of the game. 

"There is no doubt in my mind that Columbia was caught off guard by 
FIRE," says Brett A. Sokolow, president of the National Center for 
Higher Education Risk Management, a Philadelphia-based organization 
that advises colleges on issues of health and safety, and a consultant to 
the university. "The people at FIRE are real players. These are not 
people you can just blow off." 

In one of the saga's many ironies, the students and faculty members 
now accused of creating Star Chambers at Columbia say they were 
trying to make the process more accountable. 

For almost 40 years, Columbia, like many private universities, operated 
under a judicial code known as "dean's discipline." Which meant, quips 
James H. Applegate, a professor of astronomy, "the dean could do 
whatever he wants." 

In sexual-misconduct cases, proceedings would be held behind closed 
doors, with the lone and final arbiter being the dean of the accused 
student's college. In 1995, the University Senate narrowly enacted an 
experimental, alternate policy -- which students later criticized for 
having too much red tape. 

On paper, the 1995 plan doesn't look all that controversial. For instance, 
it allowed lawyers to be present at the hearings and required the 
sessions to be tape-recorded for purposes of appeal. There was one 
problem: Hardly anyone used it. 
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Victims felt stifled by the need to tell their stories first to a 
"gatekeeper," who evaluated, and sometimes discouraged, a case. "The 
gatekeepers were poorly trained," says Sarah Richardson, a senior 
majoring in philosophy and a leader of Students Active for Ending 
Rape, or SAFER, which pushed to change the policy. "They would ask 
complainants to meet in public restaurants not long after the incidents 
were supposed to have occurred. They would ask them what they were 
wearing at the time. They asked students about their sexual history. The 
students were often told to take a breather and think about it or to go on 
leave." 

Columbia officials confirm that several women brought such 
complaints to the university's Rape Crisis Center, but add that they 
could not independently verify the charges. 

As the experimental policy drew to the end of its three-year trial period, 
university leaders decided to scrap it and began investigating ways to 
improve it. The atmosphere during those deliberations was often tense. 
"It was a hard situation to deal with," says Sofia Berger, a senior 
majoring in civil engineering and then a university senator. "People 
were coming out with all these inflammatory posters that were making 
us uneasy." 

For instance, on several occasions when SAFER thought the process 
was moving backward, students posted placards reading: "We're 
screwed." The students even protested Mr. Rupp, who eventually 
supported the new policy. At one speech, he was interrupted by students 
chanting, "'Fess up, George Rupp, how many rapes did you cover up?" 

When the new policy was adopted, in 1999, it contained one element 
that set it apart from the sexual-misconduct codes of most other 
universities. The plan called for the creation of an Office of Sexual 
Misconduct, which would teach hearing panelists the "psychological, 
social, including cultural and racial, and legal issues involved in sexual 
misconduct." 

But critics feared that under the policy, the search for truth would be 
replaced by a witch hunt for rapists. 

"For a process to be fair, it has to be constructed in a way that's fair," 
says Karl Ward, a senior majoring in English and comparative literature 
and a member of the campus chapter of the American Civil Liberties 
Union. "From the beginning, the rhetoric was not about accused and 
accuser. It was rapist and victim." 

By the time FIRE had taken up the cause, the organization had moved 
out of Mr. Halvorssen's one-bedroom apartment in Delaware and into 

http://www.thefire.org/offsite/chronicle_071701.html (4 of 9) [7/23/2004 11:47:06 AM]



The Foundation for Individual Rights in Education, Inc.

 

its current quarters, along the cobblestone streets of old Philadelphia. 

The organization sprang from the publication of The Shadow 
University: The Betrayal of Liberty on America's Campuses (Free 
Press, 1998), by Alan Charles Kors, a historian at the University of 
Pennsylvania, and Harvey Silverglate, a Boston lawyer. The book, 
which details offenses against free speech and due process, sparked 
reports of more cases than they could possibly write about. 

So they created FIRE and turned to Mr. Halvorssen, a former student of 
Mr. Kors's, to wield it. 

The organization draws funds from diverse sources, including $75,000 
from the Sarah Scaife Foundation, an arm of Hillary Clinton's "vast 
right-wing conspiracy," and from several large donors to the A.C.L.U. 
Despite their flair for publicity, the organization's leaders say they 
quietly resolve more than 90 percent of the cases that come to them. 

Columbia didn't play ball with FIRE. And for that, it must pay, 
according to the irrepressible Mr. Halvorssen. "If these places won't do 
justice after an appeal to conscience, we will get as clever and 
aggressive as you can imagine to change their minds. It'll be like 
Omaha Beach. D-Day." 

The not-so-sneak attack on Columbia began with an editorial in The 
Wall Street Journal -- documents courtesy of FIRE -- in October, 
coincidentally the same month the university hired Charlene Allen to 
head its Office of Sexual Misconduct. Ms. Allen took to the bunker 
almost immediately. 

A lawyer, she had been the director of the Boston Area Rape Crisis 
Center. That August, she had wowed students and staff members at 
Columbia with a trial seminar on dealing with abusive relationships. 

"It was a ridiculously hot summer day," remembers Kate Fillin-Yeh, a 
recent graduate who worked as a peer counselor at Columbia's Rape 
Crisis Center. "It was the kind of day when everyone would rather be 
playing in front of the fire hydrant. But she had us captivated. She was 
very good at talking about issues that other people don't like to talk 
about." 

At Columbia, Ms. Allen grew more comfortable with the educational 
side of her job, according to friends and former colleagues. Before she 
resigned, she was writing a huge grant proposal for a project that would 
train male campus leaders about sexual assault, and lay the groundwork 
for mandatory classes for some of those found to have violated the 
sexual-misconduct code -- her preferred form of discipline for 
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offenders. 

Along with students who worked at the campus Rape Crisis Center, she 
also developed a series of postcards called "fun and kinky ways to ask 
for consent." One pictured a feather and the caption "Sometimes 
feathers feel really good when you use them on your knees. Would you 
like to try it?" The postcards were included, along with condoms, 
lubricant, and information on contraception and sexually transmitted 
diseases, in safer-sex kits given out to students. The goal -- to use 
humor to make consent sexy -- was seen as a possible antidote to 
policies like one at Antioch College that required spoken consent even 
before holding hands. 

But Ms. Allen had little time to focus on prevention. She became 
consumed with the disciplinary procedures, and the attacks from FIRE. 

Ms. Allen could not be reached for comment. Friends say she wishes to 
put the experience behind her. 

In November, and again in March, she spoke with Mr. Sokolow, the 
consultant. Ms. Allen expressed frustration with FIRE and a desire to 
answer the policy's critics in the court of public opinion. 

Mr. Sokolow urged Columbia officials to meet with students publicly to 
clarify the new procedures. In March, a debate sponsored by the 
A.C.L.U., and including a FIRE representative, seemed like such a 
forum. The campus chapter invited Ms. Allen to participate. "That's not 
going to happen here," she told Mr. Sokolow. 

By that time, four Columbia trustees had formed a committee to 
examine the policy and -- without the knowledge of students -- began 
meeting with Patricia S. Catapano, Columbia's associate general 
counsel and chairwoman of the panel that had designed the new policy. 
Ms. Catapano insists that the trustees were asking questions, not 
demanding changes. 

"They were simply asking the administration to explain how the 
procedures would work on campus," she says. "Obviously, it was 
instigated by FIRE." 

But former colleagues say Ms. Allen felt strongly that keeping the 
deliberations secret violated the spirit of the policy, which was designed 
to hold campus administrators accountable. Moreover, she thought 
changes were being contemplated that would take much of the bite out 
of the original policy. 

Chief among her concerns was a proposal to allow an accused student 
to face his or her accuser. Based on Mr. Sokolow's suggestion, the idea 
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was to have each party watch the other's testimony on closed-circuit 
television, with the ability to pass on written questions in real time. Ms. 
Allen later told students that the provision might prove "chilling" to 
victims deciding whether to come forward. 

"I think it brings up the issue of the fear of the survivors," says Erika 
Levi, a senior majoring in biology and women's studies who works at 
the campus Rape Crisis Center. "If a survivor knew the accused was 
watching her ... that would cause a lot of distress." 

Other changes were afoot. A set of "draft procedures," submitted by 
Ms. Catapano to a student, faculty, and staff committee outlined new 
rules that would provide more due process at the hearings. The draft 
established a burden of proof -- and placed it on the accuser. And it 
created a standard of evidence -- "clear and convincing," the highest 
standard below that used in criminal trials. 

Late on the evening of April 25, in the thick of final exams, Ms. Allen 
called her student allies at home and asked them to attend an emergency 
meeting the next day. There, she announced her resignation, telling 
students that the trustees and Ms. Catapano ordered her not to talk to 
students about the changes or the board's role -- charges Ms. Catapano 
denies. 

None of the 20 members of Columbia's board agreed to be interviewed 
for this article. 

Ms. Allen's resignation seemed to catch both students and 
administrators by surprise. The day after the announcement, Ms. Fillin-
Yeh of the Rape Crisis Center visited Ms. Allen in her office on the 
seventh floor of Lerner Hall. The university had just informed her that 
she had to leave that day. "She was crying when I walked in," says Ms. 
Fillin-Yeh. "She had expected to be able to finish the semester." 

During the following week, the four trustees met with emotional 
students who openly expressed their sense of betrayal. The trustees tried 
to assure them that they were not interested in "micromanaging" the 
policy and that students would have a voice in whatever changes were 
made. 

Columbia officials, meanwhile, say the proposed changes were drafted 
merely as a way to interpret the vague policy guidelines adopted last 
year. They insist the changes were not made in response to FIRE. "I 
know that's what people are going to say, but I don't think it's true," 
says Mr. Awakuni, the Columbia vice president. 

But for many observers, that answer is difficult to accept. Why, they 
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ask, did Columbia remain virtually silent during months of attacks if it 
had always planned to add due-process safeguards? And if, as several 
students indicate, the university brought a sexual-misconduct complaint 
against one student this year, how was he tried when there were no 
specific rules in place to guide the proceedings? 

"It's a question we're not prepared to answer," Ms. Catapano says. She 
suggests that regulations do not necessarily have to be written down in 
order to be used in a hearing. (Students say the accused in the case was 
found not responsible for sexual misconduct.) 

Many student activists charge that FIRE influenced the the board 
significantly. Ms. Richardson of SAFER says she spoke to several 
trustees, who, like her, had received angry telephone calls when FIRE 
placed their numbers on its Web site. 

"The pressure was extremely intense on the school," she says. "FIRE 
even got donors to say they would not give money if Columbia didn't 
abandon the policy. To trustees, that has an effect." 

Officials at FIRE say they will withhold judgment on the proposed 
changes until they see what final guidelines are adopted in the fall. But 
Mr. Sokolow, the consultant, has an inkling of what might make them 
happy. 

Mr. Sokolow has used his experiences with Columbia as fodder for a 
seminar he delivers to university clients on how to deal with the 
"onslaught" of FIRE. "I don't want to see any of the schools I represent 
go through the public-relations nightmare Columbia did," he explains. 

In March, perhaps in an attempt at opposition research, Mr. Sokolow 
invited Mr. Halvorssen to lunch at Buddakan, a swank Asian eatery in 
downtown Philadelphia. 

They quickly got down to the Big Question. "What will it take for you 
to back off Columbia?" the consultant asked. 

Mr. Halvorssen didn't take long to respond. "Complete capitulation." 
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