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May 7, 2010 

 

Jonathan A. Pearl, Esq. 

Miller Brown Dannis 

750 B Street, Suite 2310 

San Diego, CA 92101 

 

 Re: Southwestern College Actions and Policies Infringing Free Speech 
 

Dear Mr. Pearl: 

 

 I am writing to discuss efforts by the Southwestern Community College District to bring 

its free speech policies and procedures into compliance with applicable law.  I appreciate that the 

District has circulated a copy of proposed Policy No. 3900 and Procedure No. 3900 

(“Procedure”) to replace Policy No. 5550.  The proposals represent significant steps forward, in 

apparent response to concerns stated in the joint ACLU/FIRE letter of March 24, 2010 as well as 

earlier correspondence.   

 

We understand the proposals to allow for free expression in any area of the campus 

where “the communicative activity” is not “basically incompatible with the normal activity of a 

particular place at a particular time.”  Kuba v. 1-A Agr. Ass'n, 387 F.3d 850, 857 (9th Cir. 2004).  

We therefore understand the District now accepts that much of the Southwestern campus is a 

public forum for speech, under either the state or federal constitutions.  Cf. Roberts v. 

Haragan, 346 F. Supp. 2d 853, 861-62 (N.D. Tex. 2004) (“park areas, sidewalks, streets, or other 

similar common areas” of campus “are public forums”);  Burbridge v. Sampson, 74 F. Supp. 2d 

940, 948 (C.D. Cal. 1999) (community college campus largely a public forum). 

 

However, even on that understanding, the Procedure raises several free speech problems, 

which are addressed below.  This letter may not address every legal issue arising from the 

District’s existing or proposed policies and procedures and does not waive the right to raise any 

such issue or revise our position in any litigation that might arise. 
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I. THE PROCEDURE UNCONSTITUTIONALLY AUTHORIZES CENSORSHIP 

BASED ON THE CONTENT OF SPEECH. 
 

I appreciate that the proposed policy and procedure are patterned on Education Code 

section 76120.  However, interpretation and application of that statute must be consistent with 

the First Amendment and Article I, section 2 of the California Constitution.  Khademi v. South 

Orange County Community College Dist., 194 F. Supp. 2d 1011, 1021-22 (C.D. Cal. 2002). 

 

Under ¶ VIII of the Procedure, apparently relying on section 76120, “the District reserves 

the right to discontinue expressive activity when such activity is obscene, libelous or slanderous 

according to current legal standards ….”  This provision is content-based because it would 

require District officials “to examine the content of expression to determine if it violates section 

76120 and then allow … administrators to take … action based on that content.”  Khademi, 194 

F. Supp. 2d at 1026.  It therefore violates the First Amendment unless it is narrowly tailored to 

serve a compelling state interest.  Foti v. City of Menlo Park, 146 F.3d 629, 635 (9th Cir. 1998). 

 

While the District may have “a compelling state interest in preventing ‘the commission of 

unlawful acts on community college premises’ and ‘the substantial disruption of the orderly 

operation of the community college,’” it has no “compelling interest in preventing the other 

types of expression that are prohibited by section 76120,” such as alleged obscenity, libel, and 

slander.  Khademi, 194 F. Supp. 2d at 1027.  As a result, the Procedure is unconstitutional to the 

extent it would authorize the District to prohibit such speech. 

 

Moreover, any provision allowing censorship of alleged obscenity or defamation is 

susceptible to abuse.  As you know, “obscenity” and “defamation” are terms of art in First 

Amendment law, with rigorous and complex definitions, especially as to alleged defamation of 

public officials and public figures.  They are not readily susceptible to on-the-spot 

determinations by untrained persons.  What may appear “obscene” or “defamatory” to a lay 

person may well not meet the First Amendment definition of those terms.  The Procedure thus 

creates the potential for unlawful administrative censorship based on uninformed decisions.  

 

II. THE PROCEDURE COMPELS SPEECH  IN VIOLATION OF THE FIRST 

AMENDMENT. 

 

Under ¶ III, “Literature distributed that contains the name and/or reference of affiliation 

with the District must include the statement that it is not official District literature and does not 

necessarily represent the view or official position of the District.”  This provision is overbroad 

and illegally compels speech.  While perhaps the District might properly require a disclaimer in 

publications funded by the District, it may not do so for speech that no reasonable person could 

perceive as remotely affiliated with the District.  For example, students might distribute a leaflet 

that says, “Protest Budget Cuts at Southwestern Community College District.”  Those students 

may not be compelled to alter the content of their speech.   

 

 



Jonathan A. Pearl, Esq. 

May 7, 2010 

Page 3 

 

 

 

III. THE PERMIT REQUIREMENT IS UNCLEAR. 

 

According to ¶ II, “Reservations and/or registration are not required for students or 

employees to engage in expressive activities within the District,” though “specific areas may be 

reserved on a first-come, first-served basis.”   

 

However, paragraph II states that “[a] Campus Use Request is required to use amplified 

sound,” and “[a]ll parades, marches, or rallies, including silent protests, that will cross or use 

vehicular or pedestrian thoroughfares, or could stop or slow traffic, must be registered with the 

Dean of Student Services at least five (5) working days in advance of the planned event.”  Also, 

a “Campus Use Request is required to use amplified sound.”  These provisions appear 

inconsistent with the statement that no reservations or registration are required.   

 

I request clarification on whether and when reservations and/or registration are required 

as a condition of engaging in expressive activity, and if so, for what forms of expressive activity. 

 

IV. THE PERMIT PROVISIONS PRESENT CONSTITUTIONAL PROBLEMS. 

 

To the extent the Procedure requires advance registration with or approval of the District 

as a condition of engaging in certain forms of speech, it presents serious constitutional problems. 

 

“A prior restraint exists when the enjoyment of protected expression is contingent upon 

the approval of government officials.”  Baby Tam & Co., Inc. v. City of Las Vegas, 154 F.3d 

1097, 1100 (9th Cir.1998).  A requirement to register or obtain a permit before engaging in 

speech is a prior restraint.  Forsyth County v. The Nationalist Movement, 505 U.S. 123, 130 

(1992); Rosen v. Port of Portland, 641 F.2d 1243, 1247, 1249 (9th Cir. 1981) (“Advance notice 

or registration requirements drastically burden free speech”). 

 

Education Code section 66301(a) prohibits the District from making or enforcing any 

“rule subjecting a student to disciplinary sanction solely on the basis of conduct that is speech or 

other communication that, when engaged in outside a campus of those institutions, is protected 

from governmental restriction by the First Amendment to the United States Constitution or 

Section 2 of Article I of the California Constitution.”  In particular, “This section does not 

authorize a prior restraint of student speech ….”  Educ. Code § 66301(c).  It is therefore 

questionable whether state law authorizes a prior restraint on student speech. 

 

Even if state law authorizes a permit requirement, the First Amendment disfavors prior 

restraints, and the government bears a heavy burden to justify them.  NAACP Western Region v. 

City of Richmond, 743 F.2d 1346, 1355 (9th Cir. 1984).  Even if otherwise justified, a permit 

requirement for speech “(1) must not delegate overly broad discretion to a government official; 

(2) must not be based on the content of the message; (3) must be narrowly tailored to serve a 

significant governmental interest; and (4) must leave open ample alternatives for 

communication.”  Santa Monica Food Not Bombs v. City of Santa Monica, 450 F.3d 1022, 1037 
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(9th Cir. 2006).  The First Amendment thus strictly limits the circumstances and procedures 

under which a permit may be required. 

 

A. A permit requirement for any group that will cross or use any street or 

sidewalk is an invalid prior restraint. 
  

Under ¶ II of the Procedure, all “parades, marches, or rallies, including silent protests, 

that will cross or use vehicular or pedestrian thoroughfares, or could stop or slow traffic, must be 

registered with the Dean of Student Services at least five (5) working days in advance.”  This 

provision is not narrowly tailored, because it applies to any group no matter how small and it is 

not limited to serious risks of traffic impairment or safety, especially where parade routes “must 

be designed to avoid substantial disruption of the orderly movement of pedestrian and vehicular 

traffic and may not impede emergency services access.” 

 

A “narrowly tailored permit requirement must maintain a close relationship between the 

size of the event and its likelihood of implicating government interests,” and in “most 

circumstances, the activity of a few people peaceably using a public right of way for a common 

purpose or goal does not trigger the ... interest in safety and traffic control.”  Santa Monica, 450 

F.3d at 1040.   

 

A permit requirement for small groups is not narrowly tailored to serve any significant 

interests in ensuring access to public areas, assuring reasonable safety, and preventing 

unreasonable interference with university activities.  The “unusual step of requiring citizens to 

inform the government in advance of expressive activity” is justified “only when large groups of 

people travel together on streets and sidewalks” and thus “realistically present serious traffic, 

safety, and competing use concerns, significantly beyond those presented on a daily basis by 

ordinary use of the streets and sidewalks.”  Id. at 1039 (emphasis in original); see also Grossman 

v. City of Portland, 33 F.3d 1200 (9th Cir. 1994) (permit requirement for small group not 

narrowly tailored). 

 

The Ninth Circuit thus held that a permit could not be required on the ground that an 

event “‘may impede, obstruct, impair or interfere’ with the free flow of traffic.”  Santa Monica, 

450 F.3d at 1040.  As the court noted, the word “may” is “a term of nearly infinite elasticity, 

given the unbounded variety of human events,” and thus “takes in too many circumstances that 

do not, as matters actually turn out, implicate the governmental interests justifying the permitting 

requirement.”  Id. at 1041.  The same is true for the term “could stop or slow traffic.”  Therefore, 

the advance registration requirement for parades, marches, or rallies is unconstitutional.
 1

 

 

 

                                                      
1
  Likewise, the authority in ¶ VIII to relocate expressive activity if it “could interfere with fire, 

police, or emergency services” is overbroad.  This language should be revised to require 

substantial probability of such interference.  Similarly, “the noise generated by the activity” 

should substantially disrupt official District functions before it authorizes relocation. 
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B. Any permit requirement must contain an exception for spontaneous 

expression. 

 

The Procedure also fails to contain an exception for spontaneous parades, marches, or 

rallies.  The right to freedom of speech demands the ability to demonstrate spontaneously in 

response to events.  “Spontaneous expression ... is often the most effective kind of expression.”  

Grossman, 33 F.3d at 1206.  To “comport with the First Amendment, a permitting ordinance 

must provide some alternative for expression concerning fast-breaking events.”  Santa Monica, 

450 F.3d at 1047.  A blanket requirement to give advance notice violates that right.  See Rosen, 

641 F.2d at 1247-50.  

 

C. The seven-day deadline to issue a permit is too long. 
 

To survive First Amendment scrutiny, a permit requirement may not place “unbridled 

discretion in the hands of a government official or agency.”  FW/PBS, Inc. v. City of Dallas, 493 

U.S. 215, 225-26 (1990).  A permit policy must contain “narrowly drawn, reasonable and 

definite standards,” so that the decision to grant or deny a permit is not left “to the whim of the 

administrator.”  Forsyth County, 505 U.S. at 133; cf. Khademi, 194 F. Supp. 2d at 1023 (striking 

down requirement that “interior amplification must be authorized by the President” without 

specific standards, because it provides campus “presidents with absolutely no standards to guide 

their decisions”).  A valid permit requirement must also place prompt “limits on the time within 

which the decision-maker must issue the license.”  FW/PBS, 493 U.S. at 225-26. 

 

Paragraph VI appropriately provides that Campus Use Requests “will not be denied based 

on the content of the proposed expressive activity.”  It then specifies certain grounds to deny a 

request.  It would be better if the Procedure specified that a request may be denied only on the 

listed grounds, to ensure that administrators do not misunderstand the limits of their authority. 

 

However, the deadline of five working days to respond to a request is too long (as is the 

ten working days advance notice to the Dean of Student Services for certain requests).  Five 

working days translates into seven calendar days.  The Ninth Circuit has held that a seven-day 

waiting period to obtain a permit violates the First Amendment.  Grossman, 33 F.3d at 1206.  

Another court held that a “five-day notice requirement is not narrowly tailored,” because it 

“restricts a substantial amount of speech that does not interfere with the … asserted goals of 

protecting pedestrian and vehicle traffic, and minimizing inconvenience to the public.”  Douglas 

v. Brownell, 88 F.3d 1511, 1523 (8th Cir. 1996).  The same is true here. 

 

V. SPEAKERS CANNOT BE HELD RESPONSIBLE FOR ACTIONS OF OTHERS. 

 

Under ¶ III of the Procedure, “[l]itter and surplus from the distribution” of literature “is to 

be removed by the distributor in a timely manner.”  This regulation illegally holds persons 

distributing literature responsible for the actions of others. 
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The right to freedom of speech cannot be conditioned on a guarantee that third parties 

will not act inappropriately.  See NAACP v. Claiborne Hardware Co., 458 U.S. 886, 920 (1982); 

United States v. Baugh, 187 F.3d 1037, 1043 (9th Cir. 1999).  In particular, the government may 

not condition the First Amendment right to distribute literature on a commitment to remove litter 

caused by third parties.  The Supreme Court long ago rejected the prevention of littering as a 

justification for abridging speech.  As the Court said, “There are obvious methods of preventing 

littering.  Amongst these is the punishment of those who actually throw paper on the streets.”  

Schneider v. New Jersey, 308 U.S. 147, 162 (1939).  This principle applies to colleges and 

universities.  Hays County Guardian v. Supple, 969 F.2d 111, 119 (5th Cir. 1992) (“If the 

University wishes to prevent litter, it should prohibit littering”). 

 

 Thank you very much for your attention to these comments.  I hope that the university 

will honor the traditional academic commitment to freedom of speech and make all revisions 

necessary to bring the policy into compliance with the First Amendment and other applicable 

law.  While I hope it will be unnecessary in this case, the ACLU remains ready and able to 

protect freedom of speech through litigation whenever necessary.  Please feel free to contact me 

if you have any questions. 

 

Sincerely, 
 

 

 

David Blair-Loy 

Legal Director 


