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October 27, 2010 

 
Jonathan A. Pearl, Esq. 
Dannis Woliver Kelley 
750 B Street, Suite 2310 
San Diego, CA 92101 
 
 Re: Southwestern College Proposed Policy & Procedure 
 
Dear Mr. Pearl: 
 
 I have received copies of what I understand to be the current proposed drafts of Policy 
No. 3900 and Procedure No. 3900 regarding freedom of expression on campus.  I understand the 
Academic Senate has approved these drafts.  Enclosed are copies of the drafts I have reviewed.  
Please let me know if these are not the current drafts under consideration by the college 
administration. 
 
 As I wrote in my letter of May 7, 2010, I appreciate that the college has taken substantial 
steps forward.  However, the draft of Procedure No. 3900 still presents the following serious 
problems, for reasons similar to those I expressed on May 7, which are incorporated by 
reference. 
 

I. THE PROCEDURE COMPELS SPEECH  IN VIOLATION OF THE 
FIRST AMENDMENT. 

 
Under ¶ III, “Literature distributed that contains the name and/or reference of affiliation 

with the District must include the statement that it is not official District literature and does not 
necessarily represent the view or official position of the District.”  This provision is overbroad 
and illegally compels speech.  While perhaps the District might properly require a disclaimer in 
publications funded by the District, it may not do so for speech that no reasonable person could 
perceive as remotely affiliated with the District.  For example, students might distribute a leaflet 
that says, “Protest Budget Cuts at Southwestern Community College District.”  Those students 
may not be compelled to alter the content of their speech. 
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II. THE NOTICE OR PERMIT PROVISIONS PRESENT SERIOUS 
CONSTITUTIONAL PROBLEMS. 

 
A. A notice or permit requirement for any group that will cross or use 

any street or sidewalk is invalid. 
  

Under ¶ II of the Procedure, all “parades, marches, or rallies, including silent protests, 
that will cross or use vehicular or pedestrian thoroughfares, or are likely to stop or slow traffic, 
must be registered with the Dean of Student Services at least five (5) working days in advance.”  
This provision is not narrowly tailored, because it applies to any group no matter how small and 
it is not limited to serious risks of traffic impairment or safety, especially where parade routes 
“must be designed to avoid substantial disruption of the orderly movement of pedestrian and 
vehicular traffic and may not impede emergency services access.” 

 
To comply with the First Amendment, a notice or “permit requirement must maintain a 

close relationship between the size of the event and its likelihood of implicating government 
interests,” and in “most circumstances, the activity of a few people peaceably using a public right 
of way for a common purpose or goal does not trigger the ... interest in safety and traffic 
control.”  Santa Monica Food Not Bombs v. City of Santa Monica, 450 F.3d 1022, 1040 (9th Cir. 
2006)  

 
A notice requirement for small groups is not narrowly tailored to serve any significant 

interests in ensuring access to public areas, assuring reasonable safety, and preventing 
unreasonable interference with university activities.  The “unusual step of requiring citizens to 
inform the government in advance of expressive activity” is justified “only when large groups of 
people travel together on streets and sidewalks” and thus “realistically present serious traffic, 
safety, and competing use concerns, significantly beyond those presented on a daily basis by 
ordinary use of the streets and sidewalks.”  Id. at 1039 (emphasis in original); see also Grossman 
v. City of Portland, 33 F.3d 1200 (9th Cir. 1994) (permit requirement for small group not 
narrowly tailored). 

 
I appreciate that the current draft states “likely to stop or slow traffic,” rather than “could 

stop or slow traffic.”  I understand the need for advance notice regarding an event that is likely to 
substantially impede traffic.  However, advance notice cannot be required for any event that will 
“cross or use vehicular or pedestrian thoroughfares.”  Such a requirement is overbroad, because 
it would cover events that involve nothing more than ordinary use of streets and sidewalks in 
compliance with traffic control rules.  I suggest limiting the registration requirement to events 
likely to substantially impede traffic. 

 
B. Any notice or permit requirement must contain an exception for 

spontaneous expression. 
 
The Procedure also fails to contain an exception for spontaneous parades, marches, or 

rallies.  The right to freedom of speech demands the ability to demonstrate spontaneously in 
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response to events.  “Spontaneous expression ... is often the most effective kind of expression.”  
Grossman, 33 F.3d at 1206.  To “comport with the First Amendment, a permitting ordinance 
must provide some alternative for expression concerning fast-breaking events.”  Santa Monica, 
450 F.3d at 1047.  A blanket requirement to give advance notice violates that right.  See Rosen v. 
Port of Portland, 641 F.2d 1243, 1247, 1247-50 (9th Cir. 1981).  

 
C. The seven-day deadline to issue a permit is too long. 

 
Paragraph VI appropriately provides that Campus Use Requests “will not be denied based 

on the content of the proposed expressive activity” and specifies that a request may be denied 
only for specified, concrete reasons. 

 
However, the deadline of five working days to respond to a request is too long.  Five 

working days translates into seven calendar days.  The Ninth Circuit has held that a seven-day 
waiting period to obtain a permit violates the First Amendment.  Grossman, 33 F.3d at 1206.  
Another court held that a “five-day notice requirement is not narrowly tailored,” because it 
“restricts a substantial amount of speech that does not interfere with the … asserted goals of 
protecting pedestrian and vehicle traffic, and minimizing inconvenience to the public.”  Douglas 
v. Brownell, 88 F.3d 1511, 1523 (8th Cir. 1996).  The same is true here. 

 
III. SPEAKERS CANNOT BE HELD RESPONSIBLE FOR ACTIONS OF 

OTHERS. 
 

Under ¶ III of the Procedure, “[l]itter and surplus from the distribution” of literature “is 
expected to be removed by the distributor in a timely manner.”  Unless it is made clear that such 
expectation is purely aspirational or optional, this regulation illegally holds persons distributing 
literature responsible for the actions of others. 

 
The right to freedom of speech cannot be conditioned on a guarantee that third parties 

will not act inappropriately.  See NAACP v. Claiborne Hardware Co., 458 U.S. 886, 920 (1982); 
United States v. Baugh, 187 F.3d 1037, 1043 (9th Cir. 1999).  In particular, the government may 
not condition the First Amendment right to distribute literature on a commitment to remove litter 
caused by third parties.  The Supreme Court long ago rejected the prevention of littering as a 
justification for abridging speech.  As the Court said, “There are obvious methods of preventing 
littering.  Amongst these is the punishment of those who actually throw paper on the streets.”  
Schneider v. New Jersey, 308 U.S. 147, 162 (1939).  This principle applies to colleges and 
universities.  Hays County Guardian v. Supple, 969 F.2d 111, 119 (5th Cir. 1992) (“If the 
University wishes to prevent litter, it should prohibit littering”). 
 
 I appreciate that the college is working to arrive at an appropriate free speech policy and 
has incorporated certain comments I previously made.  However, the foregoing issues represent 
serious First Amendment problems that I have previously raised, apparently to no avail, unless I 
am somehow mistaken.  If these issues are not resolved, the District or its officials will be 
exposed to litigation for declaratory and injunctive relief to cure the First Amendment problems, 
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which could result in payment of substantial attorney fees.  I hope to resolve this matter without 
litigation, but please know that the ACLU will pursue whatever litigation is necessary to protect 
First Amendment rights at Southwestern. 
 
 Thank you for your attention to these issues.  Please call me if you have any questions. 
 
Sincerely, 
 
 
 
David Blair-Loy 
Legal Director 


