
 April 13, 2012 
 
Gloria A. Hage 
General Counsel 
Eastern Michigan University 
11 Welch Hall 
Ypsilanti, Michigan 48197 
 
Sent via U.S. Mail and Facsimile (734-487-6827) 
 
Dear Ms. Hage: 
 
I am disappointed to be writing you a third time regarding Eastern Michigan 
University’s (EMU’s) maintenance of a sexual harassment policy that infringes 
upon its students’ freedom of speech under the First Amendment. As I wrote in 
my January 13, 2012, letter to you, by continuing to maintain this policy—FIRE’s 
“Speech Code of the Month” for July 2011—EMU not only misapplies the law 
governing student-on-student harassment in the educational setting, it also 
engenders an impermissible chilling effect on campus speech. Given the 
seriousness of these issues, I am disappointed not to have received a substantive 
reply responding to the points FIRE made in our letter. 
 
As explained previously, EMU’s policy fails to apply the legal standard governing 
student-on-student harassment in the educational context, as set forth by the 
Supreme Court of the United States in Davis v. Monroe County Board of 
Education, 526 U.S. 629 (1999). Davis makes clear that in order to constitute 
actionable peer harassment, conduct must be: (1) unwelcome, (2) discriminatory, 
(3) on the basis of gender or another protected class, such as race, (4) directed at 
an individual, and (5) “so severe, pervasive, and objectively offensive, and that so 
undermines and detracts from the victims’ educational experience, that the victim-
students are effectively denied equal access to an institution’s resources and 
opportunities.” Id. at 652. As the Supreme Court’s only decision to date regarding 
the substantive standard for peer harassment, Davis is controlling on this issue. 
EMU would therefore be well advised to adopt the Davis standard for each of its 
policies on peer harassment. 
 
Nor can EMU’s policy be justified by reference to Michigan’s Elliott-Larsen Civil 
Rights Act. This statute does not require that universities in Michigan prohibit 
“inappropriate sexual or gender-based activities, comments or gestures,” as 
EMU’s policy does. (Indeed, this was the extralegal provision highlighted by 
FIRE in our Speech Code of the Month feature.) By maintaining this broad 



restriction, EMU forbids its students from engaging in a wide swath of protected speech. Finally, 
I pointed out in my January 13 letter that if EMU wishes to establish certain “standards of 
conduct” for students, it can easily do so by enacting a clearly aspirational policy establishing 
those values and principles by which EMU wishes to see its students abide. However, consistent 
with its constitutional obligations, EMU may not enact and maintain outright prohibitions on 
protected speech.  
 
EMU’s policy fundamentally violates the expressive rights of its students. The good news, 
however, is that the solution is both simple and easy to implement. Again, our January 13 
letter—enclosed here—discusses the necessary revisions required to bring the policy in line with 
First Amendment standards.  
 
If EMU were to take that step, FIRE would be pleased to publicly praise the university for 
protecting students’ freedom of speech. Indeed, nothing would make us happier than celebrating 
the revision of one of our Speech Codes of the Month from the past year. Already in 2012, we 
have publicly praised the University of Florida and California State University-Chico for 
revising policies that earned them not only Speech Code of the Month designations, but also 
“Speech Codes of the Year” for 2011. Surely EMU can demonstrate the same type of willingness 
to uphold students’ rights on campus. 
 
I thank you once more for your attention and sensitivity to these important concerns, and I ask 
for a response by May 4, 2012. 
 
Sincerely, 
 
 
Will Creeley 
Director of Legal and Public Advocacy 
 
Encl.  
 
cc: 
Susan W. Martin, President, Eastern Michigan University 
 
 
 


