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June 21, 2011 

 

Paul J. Tomasi, University Counsel  

Michigan Technological University 

400 East Houghton Avenue 

Houghton, Michigan 49931 

 

Sent via U.S. Mail and Facsimile (906-482-2938) 

 

Dear Mr. Tomasi: 

 

I am in receipt of your January 11 response to our December 2010 letter. Thank 

you for your prompt reply to our mailing and for your interest in FIRE’s review of 

Michigan Technological University’s policies governing campus speech. We have 

reviewed these policies and are now able to provide a thorough explanation of the 

constitutional infirmities presented therein. Thank you for your patience in 

awaiting our response.  

 

FIRE is concerned about two policies in force at Michigan Technological 

University (MTU) that unconstitutionally restrict the speech rights of MTU 

students. Specifically, two separate MTU policies governing sexual harassment 

each impermissibly restrict free speech on campus, a right to which MTU students 

are legally and morally entitled. The mere existence of the policies in question 

chills expression on campus and betrays First Amendment freedoms that MTU, a 

public university, is legally bound to protect. Moreover, the policies undermine 

the mission of an institution presumptively committed to intellectual rigor, robust 

debate, and a free and vibrant community. We write you today to urge you to cure 

the defects in these policies. 

 

We consider each policy in turn. 

 

First, MTU’s Affirmative Programs Office policy on “Sexual Harassment 

Information” states, in relevant part: 

 

Sexual harassment has occurred when the following conditions 

exist: 

 

1. The behavior is sexual in nature. 

2. The behavior is unwelcome. 

3. The behavior has the effect of creating a hostile or intimidating 

environment. 
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[…] 

 

Sexual harassment includes, but is not limited to: 

 

• Displaying sexually explicit pictures 

 

[…] 

 

• Sexual bantering, jokes or teasing 

 

[…] 

 

• Unwanted email or letters 

• Spreading rumors 

 

[…] 

 

• Using unprofessional terms like: doll, honey, babe, and hottie 

• Bashing due to sexual orientation or gender identity 

 

The Supreme Court of the United States has set forth a strict standard for what constitutes 

student-on-student (or peer) hostile environment sexual harassment in the educational context, 

and only a policy that meets that standard is permissible. This exacting standard, set forth in 

Davis v. Monroe County Board of Education, 526 U.S. 629, 633 (1999), requires the conduct in 

question to be unwelcome, discriminatory on the basis of gender, and “so severe, pervasive, and 

objectively offensive that it effectively bars the victim’s access to an educational opportunity or 

benefit” to constitute actionable harassment. MTU’s policy fails to include requirements that the 

behavior in question be severe, pervasive, and objectively offensive, and instead defines hostile 

environment sexual harassment as conduct that has “the effect of creating a hostile or 

intimidating environment.” Under this formulation, the terms “hostile” and “intimidating” are 

left to be defined according to the subjective sensibilities of a complaining student or an 

administrator at MTU, as opposed to the requirement under Davis that the conduct be found 

objectively offensive. MTU’s policy therefore leaves protected speech that does not meet the 

Davis threshold for actual harassment at risk of punishment. 

 

Furthermore, by suggesting that a staggering amount of constitutionally protected speech may 

constitute actionable sexual harassment at MTU, this policy is overbroad on its face. A statute or 

law regulating speech is unconstitutionally overbroad “if it sweeps within its ambit a substantial 

amount of protected speech along with that which it may legitimately regulate.” Doe v. 

University of Michigan, 721 F. Supp. 852, 864 (E.D. Mich. 1989), citing Broadrick v. Oklahoma, 

413 U.S. 601, 612 (1973). The purported examples of sexual harassment in MTU’s policy 

include “[s]exual bantering, jokes or teasing,” “[s]preading rumors,” and use of terms such as 

“doll, honey, babe, and hottie,” among others. Unless part of an extreme pattern of conduct that 

rises to the level of actionable harassment as defined under the law, such speech is 

constitutionally protected and cannot be sanctioned or punished as harassment at a public 

university legally bound by the First Amendment. By implying that these types of expression are 
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prohibited across the board, this policy will have a powerful and impermissible chilling effect on 

student expression, as students will refrain from engaging in controversial, but protected, 

expression rather than risk punishment. 

 

As we explained in our December 2010 letter, within the past year the United States Court of 

Appeals for the Third Circuit invalidated a harassment policy maintained by the University of the 

Virgin Islands on First Amendment grounds. McCauley v. University of the Virgin Islands, 618 

F.3d 232 (3d Cir. 2010). In its August 2010 decision, the Third Circuit affirmed the holding of 

the lower court that a “Hazing-Harassment” policy prohibiting “any act which causes … mental 

harm or which … frightens, demeans, degrades or disgraces any person” unconstitutionally 

banned a substantial amount of protected speech, and therefore violated the free speech rights of 

students at the public university. While Michigan is of course not in the Third Circuit’s 

jurisdiction and the McCauley opinion is thus not binding on MTU, the McCauley court’s 

holding is entirely applicable when considering the constitutionality of MTU’s sexual 

harassment policy, and the policy is similarly unlikely to pass constitutional muster. 

 

As we also noted, the McCauley decision marks the second time in three years that the Third 

Circuit has struck down a university’s harassment policy for failing to comport with the First 

Amendment. In DeJohn v. Temple University, 537 F.3d 301 (3d Cir. 2008), the court invalidated 

a sexual harassment policy maintained by Temple University, citing the failure of the policy to 

track the Davis standard. DeJohn held, in language wholly relevant to MTU’s sexual harassment 

policy, that because Temple’s policy failed to require a showing of both severity and 

pervasiveness (i.e., “a requirement that the conduct objectively and subjectively creates a hostile 

environment or substantially interferes with an individual’s work”), the policy “provide[d] no 

shelter for core protected speech” and thus violated the First Amendment rights of all Temple 

students. In light of the DeJohn and McCauley decisions, all public colleges—including MTU—

should be on notice that their policies governing peer harassment must meet the Davis standard 

in order to be in compliance with the law. 

 

Second, MTU’s Affirmative Programs Office policy on “Sexual Harassment Awareness” states, 

in relevant part: 

 

Sexual harassment is unwelcome attention of a sexual nature. It includes a range 

of behavior from mild transgressions and annoyances to serious abuses, which can 

even involve forced sexual activity.  

 

[…] 

 

In educational and in workplace environments, it can result from inappropriate 

humor, comments based on someone’s gender or sexual orientation, and from 

sharing offensive materials that result in a person’s discomfort. If the harassment 

is not stopped, these actions then create a work environment that is intimidating, 

hostile, or possibly offensive.  

 

This policy is void for both vagueness and overbreadth. A regulation is said to be 

unconstitutionally vague when it does not “give a person of ordinary intelligence a reasonable 
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opportunity to know what is prohibited, so that he may act accordingly.” Grayned v. City of 

Rockford, 408 U.S. 104, 108–09 (1972). By simply banning the expression of any “inappropriate 

humor” or “comments based on someone’s gender or sexual orientation,” this policy fails to 

provide adequate notice to speakers of precisely what speech is prohibited on campus. The 

policy’s lack of specificity and concrete guidance is likely to only confuse students attempting to 

discern its proscriptions. Because this policy fails to adequately define its contours, students at 

MTU will be forced to guess what their peers and/or the administration might deem punishable. 

As the Supreme Court has observed, “[W]here a vague statute ‘abut[s] upon sensitive areas of 

basic First Amendment freedoms,’ it ‘operates to inhibit the exercise of [those] freedoms.’ 

Uncertain meanings inevitably lead citizens to ‘steer far wider of the unlawful zone … than if the 

boundaries of the forbidden areas were clearly marked.’” Grayned, 408 U.S. at 109 (internal 

citations omitted). Even if students are somehow able to determine what the policy prohibits, 

they will likely self-censor to such a degree that expression on campus will be chilled—an 

untenable result. 

 

In addition, the policy is facially overbroad. Like MTU’s aforementioned sexual harassment 

policy, this policy fails to follow the Davis standard for peer harassment in the educational 

setting. It instead defines sexual harassment as taking place when one has engaged in a vague 

and nebulous “range of behavior” that may create an “intimidating, hostile, or possibly 

offensive” environment. The policy makes no mention of the severity and pervasiveness 

requirements set out in Davis and provides no shelter for core protected speech. By defining peer 

harassment much more broadly than is permitted under Davis, this standard does not adequately 

protect students’ free speech rights.  

 

The policy’s ban on all “comments based on someone’s gender or sexual orientation” further 

contributes to its overbreadth, as this includes even core social and political commentary. Indeed, 

this ban arguably encompasses any discussion of political issues such as the gender wage gap, 

gay marriage, reproductive rights, and much more. This is impermissible at a public institution 

such as MTU.  

 

The policy is also aimed at “offensive materials” and, indeed, seemingly any act that may offend 

others, including “inappropriate humor.” Yet, the Supreme Court has made clear that “the mere 

dissemination of ideas—no matter how offensive to good taste—on a state university campus 

may not be shut off in the name alone of ‘conventions of decency.’” Papish v. Board of Curators 

of the University of Missouri, 410 U.S. 667, 670 (1973). The Court has even pronounced that 

“[A] function of free speech under our system of government is to invite dispute. It may indeed 

best serve its high purpose when it induces a condition of unrest, creates dissatisfaction with 

conditions as they are, or even stirs people to anger.” Terminiello v. Chicago, 337 U.S. 1, 4 

(1949). Under these and other precedents, MTU’s policy cannot stand. 

 

The effect of the policy is likely profound. For example, the policy bars, among other forms of 

protected speech, many types of sharp-edged humor. Yet, parody and satire exist precisely to 

challenge, to amuse, and even to offend, and these kinds of speech are unambiguously protected 

under the First Amendment. In Hustler Magazine v. Falwell, 485 U.S. 46 (1988), the Supreme 

Court ruled that the First Amendment protects even the most outlandishly offensive parody—in 

that case, a cartoon suggesting that the Reverend Jerry Falwell lost his virginity in a drunken 
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encounter with his mother in an outhouse. Given that such blatantly ridiculing speech is 

protected under the First Amendment, it is clear that MTU’s policy, which bans any and all 

“inappropriate humor,” does not pass constitutional muster. 

 

The chilling effect of these two policies may very well have been Michigan Technological 

University’s intention in enacting the regulations. But while there may be well-intentioned 

reasons to prefer the calm of politically correct speech, such an approach runs contrary to the 

very principles behind our Bill of Rights. As the Supreme Court declared in the landmark case of 

West Virginia State Board of Education v. Barnette, 319 U.S. 624, 642 (1943): “If there is any 

fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe 

what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force 

citizens to confess by word or act their faith therein.” The Court concluded that “the purpose of 

the First Amendment to our Constitution” was precisely to protect “from all official control” the 

domain that was “the sphere of intellect and spirit.” Nowhere are these statements more 

applicable than on the campus of a modern American university, where young adults should 

have the freedom to form their own beliefs through exposure to an open marketplace of ideas. 

 

Again, MTU is a public university bound by the First Amendment, and thus it must abide by 

rulings of the Supreme Court. The Court has long held that public universities occupy a special 

place in our nation’s First Amendment jurisprudence and that “the vigilant protection of 

constitutional freedoms is nowhere more vital than in the community of American schools.” 

Healy v. James, 408 U.S. 169, 180 (1972).  

 

Please be advised that federal and state courts across the country have consistently struck down 

unconstitutional speech codes, often masquerading as harassment or civility policies, at public 

universities over the past twenty years. In addition to McCauley and DeJohn, see Dambrot v. 

Central Michigan University, 55 F.3d 1177 (6th Cir. 1995) (declaring university discriminatory 

harassment policy facially unconstitutional); Smith v. Tarrant County College District, 694 F. 

Supp. 2d 610 (N.D. Tex. 2010) (invalidating “cosponsorship” policy due to overbreadth); 

College Republicans at San Francisco State University v. Reed, 523 F. Supp. 2d 1005 (N.D. Cal. 

2007) (enjoining enforcement of university civility policy); Roberts v. Haragan, 346 F. Supp. 2d 

853 (N.D. Tex. 2004) (finding university sexual harassment policy unconstitutionally 

overbroad); Bair v. Shippensburg University, 280 F. Supp. 2d 357 (M.D. Pa. 2003) (enjoining 

enforcement of university harassment policy due to overbreadth); Booher v. Board of Regents, 

1998 U.S. Dist. LEXIS 11404 (E.D. Ky. Jul. 21, 1998) (finding university sexual harassment 

policy void for vagueness and overbreadth); Corry v. Leland Stanford Junior University, No. 

740309 (Cal. Super. Ct. Feb. 27, 1995) (slip op.) (declaring “harassment by personal vilification” 

policy unconstitutional); The UWM Post, Incorporated v. Board of Regents of the University of 

Wisconsin System, 774 F. Supp. 1163 (E.D. Wis. 1991) (declaring university racial and 

discriminatory harassment policy facially unconstitutional); and Doe v. University of Michigan, 

721 F. Supp. 852 (E.D. Mich. 1989) (enjoining enforcement of university discriminatory 

harassment policy due to unconstitutionality). 

 

FIRE asks that Michigan Technological University revise its sexual harassment policies to make 

them consistent with the requirements of the First Amendment and, to prevent speech at MTU 

from being impermissibly chilled, that you clarify to students and administrators that protected 
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expression may never and will never be investigated or punished at MTU. We ask for a response 

by July 12, 2011. 

 

Thank you for your attention and sensitivity to these important concerns. I look forward to 

hearing from you. 

 

Sincerely, 

 

 

 

Ari Cohn 

Legal Fellow 

 

cc: 

Glenn D. Mroz, President, Michigan Technological University 

Gloria Melton, Dean of Students, Michigan Technological University 

 


