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Boxing-in the Bill of Rights
At WVU, Campus-wide Censorship Imposed via “Free Speech Zones”

The newest fad in speech censorship—“free speech
zones”—cannot be found in Beijing, Havana, or
Riyadh. Many can be found at leading American

colleges and universities. West Virginia University and the
University of Houston are just two examples.

Such zones sound innocuous enough, suggesting to
students where they might protest, pass out fliers, and use
bull horns. Yet this is another example of where the excep-
tions prove the rule. Despite what their name implies, free
speech zones actually indicate where you are not able to
exercise your free expression. An incident at West Virginia
University bears this out.

At West Virginia University (WVU) The Mountie, the
school’s student handbook, de-
clares “the two designated areas
for free speech and assembly will
be the amphitheater area of the
Mountainlair [student union]
plaza and the concrete stage area
in front of the Mountainlair and
adjacent to the WVU Bookstore.”
Students for Economic Justice
member Matthew Poe quickly dis-
covered what happens to people
who pass out fliers in undesignated locations.

“The campus police were called because we were out-
side the free speech zone,” said Poe. Poe admits to being
“scared” and “intimidated” by the police “which was the
point, I think.” However, rather than be victimized by the
administration’s Orwellian policy, he contacted the Foun-
dation for Individual Rights in Education (F.I.R.E.), a chari-
table and educational foundation that “unites leaders in
the fields of civil rights and civil liberties, scholars, journal-
ists, and public intellectuals across the political and ideo-
logical spectrum on behalf of liberty, legal equality, freedom
of religion, academic freedom, and due process.”

F.I.R.E.’s Director of Legal and Public Advocacy, Greg
Lukianoff quickly penned a letter on February 11, 2002 to
WVU president David Hardesty demanding he eliminate
the policy from the The Mountie  and declare “all of WVU a
Free Speech Zone.” Lukianoff challenged WVU’s policy as
being a “perversion of constitutional law” violating the
unique place the United States Supreme Court reserved for

freedom of expression on our nation’s campuses in Sweezy
v. New Hampshire, 354 U.S. 234, 250 (1957):

“The essentiality of freedom in the community of
American universities is almost self-evident. No one
should underestimate the vital role in a democracy that
is played by those who guide and train our youth. To
impose any strait jacket upon the intellectual leaders in
our colleges and universities would imperil the future of
our Nation. Teachers and students must always remain
free to inquire, to study and to evaluate, to gain new
maturity and understanding; otherwise our civilization
will stagnate and die.”

WVU retreated into legalese when confronted with its
designation of free speech “zones” on a campus, which is,
itself, supposed to be a “free speech zone.” WVU Associate
General Counsel Beverly D. Kerr cites as the school’s
primary purpose for the establishment of “free speech

zones” the “orderly operation of
the university.” The Supreme
Court in Clark v. Community for
Creative Non-Violence, 468 U.S. 288
(1984) permitted the use by gov-
ernment entities, such as state-sup-
ported institutions like West Vir-
ginia University, of “reasonable
time, place, and manner” restric-
tions to ensure that the mission
and purpose of the entity in ques-

tion is faithfully executed.
However, Lukianoff believes there is nothing “reason-

able” about transforming ninety-nine percent of a college’s
publicly owned property into “Censorship Zones.”

The lunacy of the policy becomes self-evident when one
recognizes that any speech expressed outside the zone can
be regulated by university administrators as there is no
clear  exemption for lively discussion in class, much less in
dormitories. For “time, place, and manner restrictions” to
withstand constitutional scrutiny, they must be “narrowly
tailored,” which means they cannot be overly broad.

Considering the fact that West Virginia University’s
main campus has three auxiliary campuses with a total of
170 buildings on 913 acres, it is likely that a court would
find this policy overly broad because it exempts too many
spots on campus from free expression.

Limiting free speech to carefully circumscribed small
areas also runs afoul of another important constitutional
principle. “Time, place, and manner” regulations cannot
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be enforced in a viewpoint-discriminatory way. But to
enforce this regulation at all is to do just that. Abortion
rights debates seem to have a tendency to draw a larger
crowd than those hosted by the Pagans or Wiccans. If the
administration always clamps down on pro-life students,
then the policy is discriminatory in effect.

Lukianoff’s first letter explained how WVU’s free speech
zones violated the Constitution. In response, WVU Presi-
dent Hardesty referred the matter to an ad hoc committee to
investigate how the policy might be altered. The committee’s
recommendation was not to re-establish the entire univer-
sity as a free-speech zone. Instead, the committee recom-
mended to solve the problem by adding five more zones.
There was, however, a catch.

If a student group wanted to stage a protest, the Vice
President for Student Affairs could hold students respon-
sible for security costs if in his estimation a Public Safety
officer was needed. And
there was nothing within the
new policy that set forth ob-
jective criteria as to when the
Vice President could charge
students for security, the
policy gave him unlimited
discretion. Once again,
WVU put forth a free speech policy that would require
administrators engage in viewpoint discrimination. The
ad hoc committee’s recommendations didn’t get far. Mat-
thew Poe and his other colleagues of the WVU Free Speech
Coalition balked at the refusal by Hardesty and other
administrators to totally eliminate the zones.

Responding to heightened media criticism by WVU’s
student daily, The Athenaeum, as well as national media
coverage from USA Today and the Pittsburgh Post-Gazette,
the administration took another baby step—it removed the
provision requiring students to pay for security and en-
abled groups under 30 students to protest anywhere on
campus so long as they do not interrupt classes. The Faculty
Senate ratified this policy on May 13.

Unhappy with less than full abolition of free speech
zones, the WVU Free Speech Coalition plans to sue the
school with the help of the Rutherford Institute. So, what
might happen if the WVU Free Speech Coalition does sue?

WVU will likely change the policy in the handbook and
claim the judge’s ruling does not apply because it is an out-
of-date policy. At least that’s what happened at the Univer-
sity of Houston in a similar case.

The Pro-Life Cougars brought to campus in March 2001
a display crafted by Kansas-based Justice for All. The
display featured pictures and representations of aborted
fetuses. However, when the group attempted to bring back
the display in spring 2002, university administrators de-
nied the students use of Butler Plaza, a designated free
speech zone, because of its visible spot between the library
and the administration building.

Reeling from their “disgust” at the “graphic”  pictures
of aborted fetuses, university administrators vetoed the use

of the Plaza because the Justice for All display of the actual
results of abortions might be “potentially disruptive.”
UH’s Dean of Students William Munson and Vice Presi-
dent for Student Affairs Elwyn Lee “offered” to display the
exhibit at two alternative spots with considerably less foot
traffic. Pro-Life Cougars Chairman Sherree Tullos balked at
their refusal to let Justice for All return to Butler Plaza telling
the Daily Cougar. That the obvious point of a political display
is to provoke thought and discussion. “The alternative
display sites were unacceptable for the group’s true purpose.
Lynn Eusan [one of the alternatives] is obstructed by trees
and people wouldn’t be able to walk up and talk with us.”

Refusing to cave to the administrator’s demands, Tullos
and the Pro-Life Cougars filed suit in United States District
Court seeking to bar the University from enforcing the
provision of the Student Handbook that gives Munson and
Lee unbridled discretion to determine what is or is not

disruptive. The students
won.

On June 25, District Judge
Ewing Werlein, Jr. granted a
preliminary injunction pre-
venting the University from
enforcing the policy outlined
in the 2001-02 Student Hand-

book. Similar to the legal analysis offered by F.I.R.E., the
Court determined the University of Houston’s policy con-
stituted prior restraint of the Pro-Life Cougar’s right of free
expression. Werlein’s decision states, “The unbridled dis-
cretion conferred by the University upon its decisionmaker,
the Dean of Students…violates the First and Fourteenth
Amendments to the United States Constitution.”

Rather than simply abide by the First Amendment,
however, the university fell back on procedural points to
disrupt the plans of the Pro-Life Cougars to bring back the
display. The university eliminated altogether the use of
Butler Plaza for free speech demonstrations.

Rather than give up its privilege of regulating student
speech in a particular venue, the university chose to elimi-
nate all students’ access to this “free-speech zone.”

University spokesman Mike Cinelli claims, “The pre-
liminary injunction addresses a policy that no longer
exists. There is a new freedom of expression (portion) in the
handbook.” Cinelli would have been more correct in saying
there is a redacted freedom of expression policy that explic-
itly forbids Butler Plaza as a spot where displays or orga-
nizations can gather.

Despite the procedural hurdles imposed by the school’s
administration, Judge Werlein makes plain that the Pro-
Life Cougars “constitutional challenge is not moot not-
withstanding Defendant’s [The University of Houston]
claim that the challenged policy has been or is about to be
replaced by a new policy.” The group will attempt to setup
the Justice for All display again this fall. CAMPUS eagerly
awaits the University’s reaction. For more information on
“free speech zones” and how to fight them at your school,
visit www.thefire.org.   ■

Any speech expressed outside the
free speech zone can be regulated

by university administrators.


