
 May 12, 2010 

 

Dr. Raj K. Chopra, Superintendent/President 

Southwestern College 

Office of the Superintendent/President 

900 Otay Lakes Road 

Chula Vista, California 91910 

 

Sent via U.S. Mail and Facsimile (619-421-0346) 

 

Dear Superintendent/President Chopra: 

 

The Foundation for Individual Rights in Education (FIRE) last wrote you on 

November 3, 2009, regarding Southwestern College’s (SWC’s) unconstitutional 

“Freedom of Expression” policy, Southwestern Community College District 

Policy No. 5550. We regret that we must write you to protest this policy again.  

 

On November 25, 2009, FIRE received a response to our November 3 letter from 

attorney Jonathan A. Pearl on behalf of SWC. Pearl informed us that SWC was 

reviewing this policy. We understand that SWC has been drafting a replacement 

policy for several months. While FIRE was initially invited to offer input into the 

drafting process, we were subsequently denied the opportunity to do so by Dr. 

Viara Giraffe, Dean of SWC’s School of Social Sciences & Humanities and head 

of the committee drafting the revision.  

 

FIRE received a draft copy of the revised policy on April 21, 2010. We appreciate 

the effort SWC has put into the revision process. We agree with the American 

Civil Liberties Union of San Diego & Imperial Counties, however, in its letter to 

Pearl of May 7, 2010, that the latest draft of the replacement policy remains 

constitutionally infirm. 

 

It is imperative that SWC act immediately to stop violating the First Amendment 

rights of its students and faculty. 

 

1. SWC maintains Policy No. 5550 as an active policy. This policy is facially 

unconstitutional, as we described in our 2009 letter, and it has a chilling effect on 

campus expression. It thus violates the First Amendment rights of every student 

and faculty member on campus. The status of any proposed replacement policy is 

irrelevant to the chilling effect of this active policy. You or the Southwestern 

Community College District Governing Board must immediately revoke this 

policy or, at least, publicly declare that its unconstitutional provisions will never 

be enforced.



2. Leaving Policy No. 5550 on the books, or permitting the flawed, unconstitutional replacement 

policy to become active policy, opens SWC to potential First Amendment lawsuits. Such 

lawsuits would further embarrass the college and would be potentially expensive. Furthermore, 

the recipients of this letter, FIRE’s earlier letter, and the ACLU’s May 7 letter are all on notice 

that these policies are unconstitutional. This notice lessens the “qualified immunity” protection 

often afforded to public officials acting pursuant to their jobs. In other words, you and all persons 

who have the power to keep these unconstitutional policies off the books are in danger of losing 

your qualified immunity if you are sued, opening you to personal liability in lawsuits where it 

can be shown that you knew (or a reasonable official in your position would have known) that 

clearly established constitutional rights were violated. While FIRE does not litigate, we note that 

the ACLU letter states that “the ACLU remains ready and able to protect freedom of speech 

through litigation whenever necessary.” 

 

3. The chilling effect of these unconstitutional policies is a betrayal of a public college’s mission 

in a free society. As we wrote you in November, SWC would be wise to remember the Supreme 

Court’s definitive expression of the important role of our universities in Sweezy v. New 

Hampshire, 354 U.S. 234, 250 (1957): 

 

The essentiality of freedom in the community of American universities is almost 

self-evident. No one should underestimate the vital role in a democracy that is 

played by those who guide and train our youth. To impose any strait jacket 

upon the intellectual leaders in our colleges and universities would imperil 

the future of our Nation. … Teachers and students must always remain free to 

inquire, to study and to evaluate, to gain new maturity and understanding; 

otherwise our civilization will stagnate and die. [Emphasis added.] 

 

A fundamental condition of free teaching and learning in any accredited public institution of 

higher learning in the United States is that the institution respects basic First Amendment 

freedoms. For many months now, SWC has proven that it does not do so. Not only does SWC 

maintain an unconstitutional policy, but it has failed to produce a replacement policy that passes 

constitutional muster. The unconstitutional provisions of the existing policy must be rendered 

void immediately, and the deficiencies in the replacement policy must be remedied. 

 

Sincerely, 

 

 

 

Adam Kissel 

Director, Individual Rights Defense Program 

 

cc: 

Nicholas C.A. Alioto, Vice President for Business & Financial Affairs, Southwestern College 

Debbie Malumed, President, Board of Governors, California Community Colleges 

Nick Aguilar, Southwestern Community College District Governing Board 

Jorge Dominguez, Southwestern Community College District Governing Board 

Jeanne Roesch, Southwestern Community College District Governing Board 



Yolanda Salcido, Southwestern Community College District Governing Board 

Terri Valladolid, Southwestern Community College District Governing Board 

Chris DeBauche, Student Trustee, Southwestern Community College District Governing Board 

Valerie Goodwin-Colbert, President, Academic Senate, Southwestern College 

Angelina Stuart, President-Elect, Academic Senate, Southwestern College 

Veronica Burton, Vice President, Academic Senate, Southwestern College 

Andrew MacNeill, Secretary, Academic Senate, Southwestern College 

Michael Kerns, Vice President for Human Resources, Southwestern College 

Jackie Osborne, Director of Human Resources, Southwestern College 

Mark Meadows, Vice President for Academic Affairs, Southwestern College 

Anjelica Suarez, Vice President for Student Affairs, Southwestern College 

Viara Giraffe, Dean, School of Social Sciences & Humanities, Southwestern College 

Gilbert Songalia, Executive Vice President, Associated Students Organization, Southwestern 

College 

Brent Chartier, Chief of Police, Southwestern College 

Jonathan A. Pearl, Esq., Attorney at Law 

Jack Scott, Chancellor, California Community Colleges 


