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Reporter’s Secret Trial Proves 
China’s President Is a Loser
By Nicholas D. Kristof

With President Bush on 
the ropes, the most 
important person 

in the world right now may 
well be President Hu Jintao, 
because he presides over 1.3 
billion people and the rise of 
China.

But while China is one of the 
great successes on the world 
scene, Hu increasingly looks 
like a loser.

He has disappointed many 
Chinese intellectuals and 
Communist Party offi cials 
with his Brezhnevian approach 
to political reform. Former 
President Jiang Zemin and 
former Prime Minister Zhu 
Rongji are among the party of-
fi cials who are said by insiders 
to be unhappy with Hu’s reign.

Hu has a brilliant mind and 
is pragmatic in economics and 
diplomacy, managing both 
well. But in politics he has 
been a throwback to the ideo-
logues of the past (like his own 
patron, Song Ping), and he has 
attempted to tug China back-
ward by clamping down on the 
news media, law, religion and 
the Internet.

China now imprisons 32 jour-
nalists, more than any country 
in the world. A religious crack-
down has led to underground 
Christians being arrested and 
sometimes tortured, particu-
larly in rural areas. And China 
has tried harder than almost 
any country to neuter the In-
ternet by fi ltering out obscene 
words like “human rights.”

And yes, it is personal. 
I spent Friday outside the 
Beijing No. 2 Intermediate 
People’s Court, as a New York 
Times colleague, Zhao Yan, 
was enduring a farcical secret 
trial on Hu’s orders. Zhao, a re-
searcher in The Times’ Beijing 
bureau, has been imprisoned 
virtually incommunicado for 
22 months, and he may face a 
decade or more in prison.

I was allowed into the 
courthouse by mistake 
— I drove through the 

gate with two colleagues, 
and nobody stopped us when 
we walked in — and it’s a 
gorgeous building with more 
magnifi cent courtrooms than 
I’ve ever seen in the United 
States. But the courthouse was 
mostly empty, and fi nally we 
found out why: People aren’t al-
lowed in the People’s Court. A 
group of indignant plainclothes 
police offi cers swarmed in and 
herded us outside.

The courthouse is a perfect 
symbol of Hu’s vision of China 
today: a dazzling building with 
lavish facilities, but empty in 
every sense. It’s all infrastruc-
ture, no software. It’s as if Hu 
thinks that building a modern 

judicial system is about high 
ceilings and padded seats 
rather than about laws and 
justice.

The trial was conducted in 
secret, and we didn’t even get a 
glimpse of Zhao. The trial end-
ed in one day without a single 
witness giving testimony for 
either side. The verdict will 
be handed down soon, and it’s 
almost a foregone conclusion 
that Zhao will be sent to prison 
for a long sentence.

This case originally arose 
after Hu was irritated by a 
scoop by The Times’ Beijing 
bureau chief, Joseph Kahn, 
and ordered that the leaker be 
punished. The State Security 
authorities couldn’t fi nd the 
real source, so they arrested 
Zhao instead because they 
didn’t like his reporting about 
rural unrest.

I ’m still a believer in China, 
partly because Hu and his 
aides have managed the 

economy so well. Hu also has 
done well in canceling the ag-
riculture tax and taking other 
measures to try to address the 
destabilizing income gaps in 
China (there, 1 percent of the 
population controls 60 percent 
of the wealth, whereas in the 
U.S., 5 percent controls 60 
percent of the wealth).

Yet ultimately, Hu’s efforts 
to create stability by clamping 
down just risk more instabil-
ity. Most Chinese don’t want 
upheavals, but they are fed up 
with corruption and lies, with 
being blocked from Google 
and Wikipedia, with having to 
waste time studying political 
drivel like Hu’s “Eight Ho-
norables and Eight Shames” 
campaign. Wags call it “Hu 
shuo ba dao,” a clever pun that 
translates as “utter nonsense.”

Indeed, Hu’s crackdown has 
been singularly ineffective, 
annoying people more than 
scaring them. Many Com-
munist Party offi cials worry 
that crackdowns just anger 
and alienate the public; that 
is why some have talked of al-
lowing people to let off steam 
through greater freedom of 
the press and more elections. 
In one province, a poll found 
that 85 percent of offi cials 
themselves wanted to speed 
political reform.

But Hu seems paralyzed, al-
together the weakest Chinese 
leader since Hua Guofeng in 
the 1970s. The result? Brace 
yourself for turbulence in 
China.

Nicholas D. Kristof is a colum-
nist for The New York Times, 
where this commentary origi-
nally appeared.

New Law Will Clarify Trademark ‘Dilution’
By Robert Phillips
and Brett Jackson

Protection against trademark 
dilution has long been an 
element of state trademark 

laws. It is, however, relatively new 
to federal trademark law and has 
been the subject of much debate 
lately.

Congress is weighing in on the 
subject and is expected to pass the 
Trademark Dilution Revision Act 
of 2006, HR 683, which is intended 
to clarify the intent and proper ap-
plication of the Federal Trademark 
Dilution Act of 1995. Most owners 
of well-known brands and trade-
mark lawyers view this as a posi-
tive development, as it will resolve 
which marks qualify for federal 
dilution protection and what is the 
proper burden of proof.

The concept of dilution was 
fi rst introduced to U.S. trademark 
law in 1927. Unlike a claim of 
trademark infringement, which 
seeks to protect against consumer 
confusion, a dilution claim seeks 
to protect against injury to the 
trademark, even in the absence of 
consumer confusion.  Dilution can 
occur either through “blurring” or 
“tarnishment.” Dilution by blur-
ring occurs when another’s use 
of a trademark lessens the ability 
of the mark to identify and distin-
guish the senior user’s particular 
goods or services.

For example, the strong, singu-
lar consumer association between 
the trademark KODAK and cam-
era fi lm will over time be lessened 
if others start to sell Kodak candy 
bars or cars. 

Dilution by tarnishment occurs 
when another’s use of a trademark 
may damage the senior user’s 
goodwill and reputation — when, 
say, use of another’s mark in 
connection with pornography or 
illegal conduct may constitute 
tarnishment. 

States began adopting anti-dilu-
tion statutes in the late 1940s, 
and by 1996 roughly half of the 
states had an anti-dilution statute.  
Meanwhile, Congress rejected pro-
posals to add federal anti-dilution 
protection. However, support for a 
federal anti-dilution statute grew in 
the 1990s because some states did 
not have anti-dilution statutes, and 
even where there were such state 
statutes, many courts would not 
issue nationwide injunctions.

The growing support culmi-
nated with the passage of the 
Federal Trademark Dilution Act 
of 1995.  The act, like previously 

existing anti-dilution statutes, was 
designed to protect against harms 
to trademarks that infringement 
laws did not protect. The goal, 
according to Sen. Patrick Leahy, 
D-Vt., was to “unify differing state 
trademark dilution laws by expand-
ing the scope of rights to famous 
and distinctive trademarks under 
the Lanham Act.”

While the Federal Trademark 
Dilution Act resolved the problems 
created by non-uniform dilution 
laws, court interpretations of the 
statute created new problems. For 
example, while the act seeks to 
protect only famous trademarks, it 
does not defi ne fame, instead pro-

viding a list of eight nonexclusive 
factors. This led to non-famous 
marks such as Intermatic and Nail-
tiques being afforded federal anti-
dilution protection. Moreover, a 
number of courts granted Federal 
Trademark Dilution Act protec-
tion to marks that are famous in a 
particular market, but that are not 
famous to the general public.  Ad-
ditionally, there is ambiguity about 
whether the Federal Trademark 
Dilution Act protected against the 
same harms as state anti-dilution 
statutes. The act does not specifi -
cally mention blurring or tarnish-
ment, instead defi ning dilution as 
“the lessening of the capacity of a 
famous mark to identify and distin-
guish goods or services.” Courts 
were forced to rely on legislative 
history to determine whether both 
blurring and tarnishment applied.

Finally, the largest area of 
ambiguity under the Federal 
Trademark Dilution Act is 

the proof that the plaintiff has to 
establish to be entitled to an injunc-
tion. Circuit courts disagreed, with 
some stating that a plaintiff needed 
to show a likelihood of dilution and 
others concluding that the plaintiff 
needed to prove actual dilution.

The Supreme Court fi nally ad-
dressed the Federal Trademark 
Dilution Act in 2003 in Moseley v. V 
Secret Catalogue Inc., 537 U.S. 418. 
The Moseley court left unresolved 
whether tarnishment was an 
actionable injury, stating that the 
Federal Trademark Dilution Act 
arguably refers only to blurring. 
More importantly to trademark 

owners, the Moseley court attempt-
ed to clear up the confusion created 
by different circuit courts applying 
a different standard of proof to 
dilution claims brought under the 
Federal Trademark Dilution Act. 
The Supreme Court stated that 
while state anti-dilution statutes 
repeatedly refer to a likelihood of 
harm, the Federal Trademark Dilu-
tion Act “unambiguously requires 
a showing of actual dilution, rather 
than a likelihood of dilution.”  

Wrong, says Congress. Both 
Senate and House leaders have 
recently stated that Congress did 
not intend for an actual dilution 
standard to apply. In response to 

Moseley, Leahy has stated, “[a]s 
an original author and sponsor of 
the [a]ct, I know fi rsthand that 
this is not what Congress intended 
when it passed the dilution statue. 
In fact, our objective was to stop 
diluting before actual (and often 
irreversible) harm came about, 
before the value of any reputable 
trademark was debased.” 

Thus, Moseley has led Congress 
to fi x the problem. The Trademark 
Dilution Revision Act seeks to clar-
ify the Federal Trademark Dilution 
Act and return federal anti-dilution 
law to the original Congressional 
intent. The three biggest factors 
addressed by Congress in the 
Trademark Dilution Revision Act 
are (1) the plaintiff’s standard of 
proof; (2) whether both blurring 
and tarnishment are protected 
under federal anti-dilution law; and 
(3) the degree of famousness that 
qualifi es a mark for federal dilution 
protection.

According to Leahy, the Trade-
mark Dilution Revision Act seeks 
to correct Moseley ’s misunder-
standing and the law regarding 
the standard of proof needed for 
an injunction. The act states that 
it seeks to protect against “use of a 
mark or trade name in commerce 
that is likely to cause dilution by 
blurring or dilution by tarnishment 
of the famous mark.” Thus, this 
time around, Congress has explic-
itly stated that a likelihood-of-dilu-
tion standard should apply.  

Additionally, the Trademark Di-
lution Revision Act seeks to clarify 
Congress’ intentions concerning 
whether both blurring and tarnish-

ment are protected by federal anti-
dilution law. Rather than defi ning 
dilution as “the lessening of the ca-
pacity of a famous mark to identify 
and distinguish goods or services,” 
Congress has changed the statute 
to explicitly include both “dilu-
tion by blurring” and “dilution by 
tarnishment.” Moreover, to help 
avoid future ambiguity, the statute 
includes defi nitions of tarnishment 
and blurring.

The Trademark Dilution Revi-
sion Act also seeks to spec-
ify the fame requirement. 

The statute states that “a mark is 
famous if it is widely recognized 
by the general consuming public.”  
Instead of providing a list of non-
exclusive factors, the Trademark 
Dilution Revision Act states that 
a court “may consider all relevant 
factors.” The list of eight non-ex-
clusive factors has been tightened 
to four. 

As with the Federal Trademark 
Dilution Act before it, the Trade-
mark Dilution Revision Act quickly 
caught the attention of public 
interest groups and law professors 
who fear that Congress is taking 
away First Amendment freedom 
of speech protection in the name of 
protecting big business. There was 
great concern from public interest 
groups after the House passed 
its version of the bill without a 
so-called “non-commercial use” 
exemption.

The Senate, recognizing that 
the non-commercial use exemp-
tion “has long protected important 
expressive and First Amendment 
activities,” has restored that lan-
guage to the statute. The goal, 
according to Leahy, is to shelter 
“important constitutionally pro-
tected First Amendment activity 
from being caught up in the liabil-
ity net, by preserving the current 
law, which protects non-commer-
cial use of trademarks.” Thus, even 
though the House version of the 
Trademark Dilution Revision Act 
implicitly provided this protection 
by discussing use in commerce, 
the Senate’s restoration of this pro-
tection should allay concerns by 
explicitly including this language.

Robert Phillips is partner and 
chairman of the trademark practice 
and Brett Jackson is an associ-
ate in the San Francisco offi ce of 
Howrey.

Colleges Assume Unchecked Power in Sexual Consent Policies
By Greg Lukianoff

You know a possible way to 
lower the murder rate in this 
country? Simply declare all 

16- to 24-year-olds — the age group 
that commits the most murders 
— to be murderers.

We wouldn’t have to put this 
whole population behind bars, mind 
you, but anytime someone was mur-
dered we could lock up everyone in 
that age group who had been near 
the murder scene. After all, they 
have been declared guilty by virtue 
of their age. Yes, this may mean that 
hundreds of thousands of innocent 
people might go to jail, but such ac-
tions would make it more likely we 
would get the guilty ones, too!

Hopefully, this plan sounds in-
sane to you (and if it doesn’t, I fear 
for the sake of the republic). Do we 
really trust citizens, the police or 
the government not to abuse such 
a power? Do we want to be a soci-
ety where a dozen innocent people 
might have to be imprisoned lest 
one guilty person walk free?

Thanks to the protections Ameri-
cans enjoy under the Constitution, 
such a law would not survive for 
an instant. On college campuses, 
however, noble principles like due 
process and “innocent until proven 
guilty” are too often treated like 
inconvenient impediments to “so-
cial justice.” Gettysburg College 
in Pennsylvania offers a stunning 
example in its “sexual misconduct” 
code — a policy intended to combat 
one of the most heinous crimes 
a human can commit against an-
other: rape. 

Under the policy, “consent” to 
sexual interaction is defi ned as 
“the act of willingly and verbally 
agreeing (for example, by stating 
‘yes’) to engage in specifi c sexual 
conduct. If either person at any 
point in a sexual encounter does not 
give continuing and active consent, 
all sexual contact must cease, even 
if consent was given earlier.” The 
policy’s broad defi nition of sexual 
interaction includes not only sex 
acts but also “touching,” “hugging” 

and “kissing.” 
This rule effectively makes every 

student — man, woman, married or 
single — guilty of sexual miscon-

duct. Does anyone get verbal con-
sent to hug their friends and then 
continue to ask for it the entire hug? 
Should every time you tap someone 
on the shoulder be a violation of a 
university policy? Gettysburg’s rule 
does not refl ect reality, and so it 
criminalizes perfectly normal inti-
mate and even merely affectionate 

interaction.
When the Gettysburg admin-

istration was asked how it could 
defend such a policy, it essentially 

answered that the policy exists 
and is enforced, but it has not been 
enforced against people for merely 
hugging. So what the university 
is saying is, “Yes, we do retain the 
power to fi nd your friends and chil-
dren guilty of sexual misconduct at 
any time, but trust us — we’ll only 
use it when we think someone has 

done something really bad.” It’s 
lunacy to trust administrators — or 
anyone — with the power to punish 
on the promise they won’t abuse it.

To assume that such an arrange-
ment will work in a fair and just 
manner is to assume the infallibility 
(not to mention the complete good 
faith) of those in charge of admin-
istering the system. And if there 
is one thing I have learned in my 
work, it’s that college administra-
tors (or anyone, for that matter) are 
not infallible. This policy increases 
the likelihood of fi nding someone 
guilty of a serious offense by es-
sentially disregarding the accuracy 
and fairness of the system.

Gettysburg is not alone in aban-
doning basic ideas of procedural 
fairness when it comes to sex. An-
tioch College in Yellow Springs, 
Ohio, famously drafted a code that 
requires verbal consent to every 
step of any sexual encounter. Ohio 
University’s “Statement on Sexual 
Assault” declares that “sexual as-
sault occurs along a continuum 
of intrusion and violation ranging 
from unwanted sexual comments to 
forced sexual intercourse.” 

When I fi rst came across the 
Ohio University policy years ago, I 
found it truly chilling. A policy that 
cannot make a principled distinc-
tion between rude words and rape 
dangerously trivializes the most 
terrible of crimes. We must educate 
about the threat of sexual violence 
and coercion, we must prosecute 
those found guilty and we must 
encourage students to report as-
saults. But it is simply not a solution 
to declare everyone presumptively 
guilty and work backward from 
there. It is precisely because rape 
is such a horrible and serious crime 
that we must approach the issue 
with sane and sober policies that 
protect the rights of victims and the 
accused and that do not criminalize 
normal human interaction. It is time 
for Gettysburg College to reform its 
policies.

Greg Lukianoff is an attorney and 
president of the Foundation for Indi-
vidual Rights in Education.

Support for a federal anti-dilution statute grew in 
the 1990s due to the fact that some states did not 
have anti-dilution statutes, and even where there 
were such state statutes, many courts would not 
issue nationwide injunctions.

Does anyone get verbal consent to hug their 
friends and then continue to ask for it the entire 
hug? Should every time you tap someone on the 
shoulder be a violation of a university policy?
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