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Capacity 

Under-aged persons – those under the age of 18 – are not considered legally capable of giving consent. 

Under this policy, “No” always means “No,” and “Yes” may not always mean “Yes.” Someone who engages in 

sexual activity with someone whom they know to be – or should know to be – mentally or physically 

incapacitated because of alcohol or other drug use has committed sexual misconduct. This prohibition also applies 

when an individual is incapacitated because of mental disability, sleep, involuntary physical restraint or from the 

influence of incapacitating drugs such as “date rape” drugs or alcohol. Possession, use and/or distribution of any 

of these substances (including Rohypnol, Ketamine, GHB and others having similar effect) is prohibited, and 

administering any of these drugs to another or administering alcohol for the purpose of incapacitation is a 

violation of this policy. Evidence of incapacity includes, but is not limited to: slurred speech, bloodshot eyes, 

alcohol on the breath, poor equilibrium, vomiting, unusual behavior, unconsciousness, awareness of the observer 

that the person has ingested an excessive amount of alcohol or drugs or the knowledge of a witness that the  

person is incapacitated as a result of any of the above. 

 

Non-Consensual Sexual Contact 

The College observes the legal definition of non-consensual sexual contact. However, the College holds 

students responsible for behavior that violates the College Code of Conduct, a potentially higher standard than the 

criminal standard. Behavior that is not criminal may, nonetheless, be a violation of the College Code of Conduct. 

Examples are listed below under the definition of Sexual Harassment. 

 

Federal Bureau of Investigation definition of non-consensual sexual contact 

“Non-Consensual Sexual Contact is any intentional sexual touching, however slight, with any body part 

or object, by a man or a woman upon a man or a woman, without consent. Non-Consensual Sexual Intercourse is 

any sexual penetration (anal, oral or vaginal), however slight, with any body part or object by a man or woman 

upon a man or woman, without consent. Consent cannot be procured by use of physical force, compelling threats, 

intimidating behavior, or coercion.” The College prohibits non-consensual sexual acts between parties of any 

gender identity. 

 

Sexual Harassment 

Sexual harassment is gender-based verbal, non-verbal or physical conduct that has the purpose or effect 

of unreasonably interfering with an individual’s work or academic performance or that creates a humiliating, 

degrading, intimidating, hostile, or offensive working, educational, or living environment. Sexually offensive 

language and activities in the College’s public spaces constitute harassment. Stalking, either electronically or in 

person, constitutes harassment. 

Examples would include: (1) “Catcalling,” e.g., making public, gendered and/or sexual remarks about a 

person within others’ hearing with or without the intended recipient’s consent. Students are responsible for 

public conduct that may offend or intimidate bystanders; (2) Publicly ranking a person’s sexual or physical 

attributes without their consent. These behaviors attempt to reduce the value of the person being rated to a one- 

dimensional stereotype that is antithetical to an atmosphere of inclusiveness. This behavior is inherently 

disrespectful to all those of the gender being ranked regardless of the response of any single victim; and (3) 

Intruding in private spaces such as shower stalls and locker rooms. 

Other types of harassment include comments, questioning, innuendos or jokes of a sexual nature. 

Derogatory comments referencing gender or sex, unwelcome sexual advances, propositions, threats, requests or 

demands for sexual favors all constitute sexual harassment. Displaying, posting, advertising or distributing 

offensive, indecent or abusive material of a sexual nature; leering or making obscene gestures; constitutes sexual 

harassment. Quid pro quo sexual harassment exists when submission to or rejection of unwelcome sexual 

advances, requests for sexual favors, or other verbal or physical conduct of a sexual nature results in adverse 

educational or employment action, or the threat of such adverse action, or when submission is made a condition of 

educational or employment advancement. 

Respect for all members of the campus community is expected at F&M. Although sexually offensive 

depictions may also be seen as sexual harassment, the College does not consider visual and/or aural 

demonstrations, depictions or conduct to be sexual harassment when there is a legitimate pedagogical context, 

such as material having an appropriate connection to course subject matter. 

 

 

 

 

 

 


