
UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

__________________________________________ 
JOHN DOE,      ) 
 Plaintiff,     ) Case No. 3:14-cv-30143-MGM 
       ) 
v.       )  
       ) 
UNIVERSITY OF MASSACHUSETTS   ) 
AMHERST      ) 
 Defendant.     ) 
__________________________________________) 
 

MEMORANDUM RE UNIVERSITY’S RULE 12(b)(6) MOTION TO DISMISS 
 

 The University of Massachusetts Amherst (“University”) moves, in accord with 

Fed. R. Civ. P. 12(b)(6), to dismiss Mr. Doe’s complaint in its entirety.   

I. Introduction. 

 After a hearing conducted pursuant to the University’s written procedures and 

an appeal, Mr. Doe was found responsible for violating the University’s Code of 

Student Conduct (“Code”) 1 provisions concerning sexual misconduct, sexual 

harassment and community living standards and, as a result, was expelled.  Ex. 2.  Mr. 

Doe now asks the Court to substitute its judgment2 for the one resultant from the 

University’s process because, as he alleges in an inadequate and conclusory manner, the 

process and its result obtained because he is a man.   

1 The 2012-2013 Code (effective at the time of Mr. Doe’s notice and hearing process) is available on the 
University’s web-site and, for the court’s reference, is attached here as Exhibit 1.     
 
2 “This Court’s review is substantially circumscribed: the law does not allow the Court to retry the 
University’s disciplinary proceeding.”  Gomes v. Univ. of Maine Sys., 365 F.Supp.2d 6, 13-14 (D.Me. 
2005). 
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 Sexual misconduct, sexual harassment and violation of community living 

standards threaten the University’s educational mission.  The University’s procedures 

for hearing and, if found responsible, for disciplining students for such Code violations 

reflect its judgment as to how it can best ensure a safe, inclusive educational 

environment for all students, free from gender or sexual bias, misconduct or 

harassment.  The decision to discipline a student is therefore an educational one.  When 

there is no plausible allegation of discrimination, such decisions warrant and have long 

received deference from courts when, as here, a University complied with its 

procedures which, in turn, comport with due process requirements by affording the 

accused student notice and an opportunity to be heard. 

 The University’s procedures take into account the interests of both complaining 

and responding students – regardless of gender – as well as the interests of the 

University community as a whole and its core educational mission.  Allegations 

concerning Code violations are a matter for administrative determination by the 

University and reflect the exercise of its professional educational judgment.  When the 

University determines, consistent with its published procedures, that a student is 

responsible for a Code violation, the University acts – as it did here – well within the 

ambit of its duty to discipline a student for that violation. 

 Although Mr. Doe’s complaint contains 158 paragraphs, only eight paragraphs 

mention, in conclusory fashion, that he was “discriminated against on the basis of his 
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male sex” and that the University process was, somehow, “slanted against the male 

accused.”  See Comp. ¶ 5, 6, 75, 90, 113, 119, 121 and 122.  Those allegations, as well as 

the allegations that reference them, are insufficient to state a claim because Mr. Doe 

does not plead a single fact plausibly linking the treatment he allegedly received to his 

gender.  And as to his pendent state law based contract, equity, emotional distress and 

negligence claims, and his declaratory judgment request, Mr. Doe’s allegations are 

insufficient for the further reasons detailed in this memorandum. 

II. The University Afforded Mr. Doe Non-Discriminatory and Constitutionally 
Compliant Process. 
 
At its core, Mr. Doe’s case is premised on his belief that he was entitled to a 

different process and outcome.  The University is the “state university” and, when it 

learned of the alleged Code violations, it acted in accord with the Code and the 

governing law. 3  M.G.L. ch. 75, §1.  On September 14, 2013, a female University student 

(“complainant”) reported that she believed she had been subject to non-consensual sex 

with a male University student and, on September 15, she asked the Dean of Students 

Office to initiate a conduct case which it immediately did.  Ex. 3. 4  Although 

3 The University adopted the Code, “[a]cting upon the authority granted to it by the provisions of 
Chapter 75 of the General Laws.”  Ex. 1, p. 1.  “The University of Massachusetts is a scholarly community 
. . . [b]y establishing expectations for the community, the Code [] serves as an integral part of the 
University’s educational mission.” Id.  “The Code [] is applicable to any student enrolled in or accepted 
for an academic course or program . . ..”  Id.   
 
4 Mr. Doe’s Complaint excerpts language from documents and, as such the court may consider these 
attached documents on this Rule 12(b)(6) motion.  See In re: Polaroid Corporate Sec. Litig., 134 F.Supp.2d 
176, 182, n. 10 (D. Mass. 2001); Koelsch v. Town of Amesbury, 851 F.Supp. 497, 499 (D.Mass. 1994).   
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complainant initially only knew the male student’s first name, she identified Mr. Doe on 

September 17 and, on September 18, the University placed him on interim restriction 

pending the disciplinary process and also advised him, in writing and in person, of the 

four Code violations with which he was charged as well as the University resources 

available to him.  See e.g. Ex. 1 (§II.B.2, p. 4 & §VII, p. 16) & Exs. 4, 5. 

On October 28, Mr. Doe was notified that a conduct board hearing had been 

scheduled for November 5 and he confirmed receipt.  Ex. 6 & Ex. 1(§III.C.1, pp. 6-7).  

The hearing took place on November 5.  Exs. 2, 7 & 8; Ex. 1(§III).  On November 7, the 

University notified Mr. Doe that the hearing board found him responsible for three 

charges (sexual harassment, sexual misconduct and community living standards) and 

not responsible for one charge (threatening behavior) and that, as a result, he had been 

expelled.  Ex. 2.  The November 7 letter also advised Mr. Doe of his appeal rights.  Id.  

Mr. Doe appealed to the University Appeals Board (”UAB”) and, on December 4, based 

on the UAB’s recommendations following its review, the decision was upheld.  Exs. 9-

15 & Ex. 1(§IV).5    

III. Mr. Doe’s Case Should Be Dismissed for Failure to State a Claim Upon Which 
Relief May Be Granted. 

 
To survive a motion to dismiss for failure to state a claim upon which relief can 

be granted, Mr. Doe’s factual allegations must be enough to raise a right to relief above 

5 The University also responded to Mr. Doe’s post-appeal concerns and his October 5 complaint against 
the complainant for, in sum, talking to others about the incident with Mr. Doe.  See e.g. Exs. 16-18. 
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the speculative level.  Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).  In 

deciding the motion, the Court is to assume that Mr. Doe’s factual allegations are true 

and make all reasonable inferences in his favor, keeping in mind that his obligation to 

provide the grounds of his entitlement to relief requires more than labels and 

conclusions and that a formulaic recitation of the elements of a cause of action will not 

suffice.  See Bell Atlantic, 550 U.S. at 570; Cunningham v. Nat'l City Bank, 588 F.3d 49, 

52 (1st Cir. 2009).  The University seeks to dismiss Mr. Doe’s complaint because his 

allegations, even when examined under this generous standard, fail to state claims 

upon which relief may be granted.   

A. Mr. Doe Was Provided Notice of the Charges Against Him and a Hearing. 
 

The University’s disciplinary procedures in Mr. Doe’s case met the due process 

protections required to be afforded to public university students.6  Gorman v. Univ. R.I., 

837 F.2d 7, 12 (1st Cir. 1988), citing Goss v. Lopez, 419 U.S. at 574.  Due process requires 

“some kind of notice and some kind of hearing,” Goss, 419 U.S. at 579 (emphasis in 

original), but “[d]ue process which may be said to mean fair procedure, is not a fixed or 

rigid concept, but, rather, is a flexible standard which varies depending on the nature of 

the interest affected, and the circumstances of deprivation.”  Gorman, 837 F.2d at 12, 

citing Mathews v. Eldridge, 424 U.S. 318, 334 (1976)).   

6 No substantive due process claim has been pleaded nor would one obtain here.  The 14th Amendment 
confers substantive due process rights, but these rights are limited to fundamental rights and liberty 
interests.  Wash. v. Glucksberg, 521 U.S. 702, 720–21 (1997); see also Does v. Munoz, 507 F.3d 961, 965 (6th 
Cir. 2007). As a general rule, substantive due process does not apply to economic and property interests.  
Nunez v. City of Los Angeles, 147 F.3d 867, 871 n. 4 (9th Cir.1998). 

5 
 

                                                           

Case 3:14-cv-30143-MGM   Document 18   Filed 11/18/14   Page 5 of 21

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&DocName=521US702&FindType=Y&ReferencePositionType=S&ReferencePosition=720
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&DocName=521US702&FindType=Y&ReferencePositionType=S&ReferencePosition=720
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2013995155&ReferencePosition=965
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2013995155&ReferencePosition=965
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2013995155&ReferencePosition=965
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998120584&ReferencePosition=871
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998120584&ReferencePosition=871


When a school disciplines a student for nonacademic reasons, the student “must 

be given some kind of notice and afforded some kind of hearing.”  Goss, 419 U.S. at 579 

(“provide a meaningful hedge against erroneous action.”)  The notice and hearing are 

not required to resemble a “full-dress” civil or criminal trial.  Dixon v. Ala. State Bd. of 

Educ., 294 F.2d 150, 159 (5th Cir.1961).  Rather, a court should balance the “student's 

interest in avoiding unfair or mistaken exclusion from the educational process against 

the school's interest in maintaining discipline.” Jaksa v. Regents of Univ. of Mich., 597 

F.Supp. 1245, 1248 (E.D.Mich.1984) citing Goss, 419 U.S. at 579–80.  Since Dixon, the 

federal courts:  

have uniformly held that fair process requires notice and an opportunity to be 
heard before the expulsion or significant suspension of a student from a public 
school . . . on review, the courts ought not to extol form over substance, and impose 
on educational institutions all the procedural requirements of a common law 
criminal trial.  The question presented is not whether the hearing was ideal, or 
whether its procedure could have been better.  In all cases the inquiry is whether, 
under the particular circumstances presented, the hearing was fair, and accorded 
the individual the essential elements of due process.   
 

Gorman, 837 F.2d at 13.  “Generally, in examining administrative proceedings, the 

presumption [of fairness in the disciplinary proceeding] favors administrators, and the 

burden is upon the party challenging the action to produce evidence sufficient to rebut 

the presumption.”  Id. at 15.  "[T]he concept of due process is equivalent to 

`fundamental fairness,' and ‘[n]otice and an opportunity to be heard have traditionally 

and consistently been held to be the essential requisites of procedural due process.’”  

Newman v. Commonwealth, 884 F.2d 19, 23 (1st Cir. 1989).   
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There is no question – and Mr. Doe’s complaint admits as much by offering his 

opinions about all aspects of the disciplinary process – that he had notice of the charges 

against him and an “opportunity to characterize his conduct and put it in what he 

deems the proper context.”  Goss, 419 U.S. at 594.   Mr. Doe had notice of the charges, 

presented documents and testimony in support of his position, and received a written 

University decision.7  See Exs. 2, 4-8.   The University’s disciplinary process was 

conducted in accord with the Code and, importantly here, the Code and the hearing 

process met the “essential requisites of due process.”  Newman, 884 F.2d at 23.  The 

University did not violate Mr. Doe’s due process rights and, because his complaint 

admits the facts supporting that conclusion, his claims should be dismissed. 

B. The University Did Not Violate Title IX. 

Mr. Doe’s first – and centerpiece – claim is that the University violated Title IX.  

As Mr. Doe makes only conclusory allegations that he was subject to discrimination in 

the disciplinary process “on the basis of sex,” his Title IX claim should be dismissed.  

Congress enacted Title IX of the Education Amendments of 1972 to “supplement 

7 Pending the hearing, the University properly imposed interim restrictions on Mr. Doe.  See Ex. 1 (§VII), 
Ex. 4. “There are recurring situations in which prior notice and hearing cannot be insisted upon.  Students 
whose presence poses an ongoing threat of disrupting the academic process may be immediately 
removed from school.  In such cases, the necessary notice and rudimentary hearing should follow as soon 
as practicable . . ..”  Goss, 419 U.S. at 582-83; “A timely post-deprivation hearing after a summary 
suspension ruling is consistent with due process when an administrator could conclude that a student’s 
‘presence poses a continuing danger to persons or property or an ongoing threat of disrupting the 
academic process.’” Medlock v. Tr. of Indiana Univ., 2011 WL 4068453 (S.D. Ind. Sept. 13, 2011) citing 
Goss at 582.  “The [Supreme] Court has repeatedly emphasized that the due process inquiry is limited to 
the issue of the adequacy of post-deprivation remedies provided by the state.”  Krennerich v. Inhabitants 
of the Town of Bristol, 943 F.Supp. 1345, 1353 (D.Me. 1996); Lowe v. Scott, 959 F.2d 323 (1st Cir. 1992).   
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the Civil Rights Acts of 1964’s bans on racial discrimination in the workplace and in 

universities” by prohibiting discrimination on the basis of sex in federally funded 

educational programs.  Yusuf v. Vassar Coll., 35 F.3d 709, 714 (2nd. Cir. 1994).  Title IX 

states that “[n]o person in the United States shall, on the basis of sex, be excluded from 

participation in, be denied the benefits of, or be subjected to discrimination under any 

education program or activity receiving Federal financial assistance.”  20 U.S.C. § 

1681(a).  An educational institution’s failure to prevent or remedy sexual harassment of 

a student, including sexual misconduct, may violate Title IX.  See Davis v. Monroe 

County Bd. Of Educ., 526 U.S. 629, 648 (1999); Ex. 19, Russlynn Ali, Assistant Secretary 

for Civil Rights, U.S. Dept. of Educ., at p. 1 (April 4, 2011) (“Dear Colleague Letter”);8  

and Bleiler v. Coll. of the Holy Cross, 2013 WL 4714340 *3-4 (D. Mass., Aug. 26, 2013). 

Title IX is principally enforced through administrative oversight by the Office for 

Civil Rights of the United States Department of Education (“OCR”).  Title IX instructs 

federal agencies that distribute education funding to enact and enforce rules and 

regulations in furtherance of the non-discrimination mandate.  Gebser v. Lago Indep. 

Sch. Dist., 524 U.S. 274, 288 (1998).  OCR has promulgated regulations requiring schools 

that receive federal funding to “adopt and publish grievance procedures providing for 

the prompt and equitable resolution of student and employee complaints alleging any 

8 OCR’s “Dear Colleague Letter” is a “significant guidance document.”  See Ex.19 , p. 1 n. 1.  “Significant 
guidance documents” are not intended to prescribe legally binding requirements on recipients of federal 
funds, but do set forth an agency’s “policy on a statutory, regulatory, or technical issue or an 
interpretation of a statutory or regulatory issue.”  72 Fed. Reg. at 3434.     
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action which would be prohibited.”  34 C.F.R. § 106.8(b).  OCR reviews school grievance 

procedures to ensure that they provide for “[a]dequate, reliable, and impartial 

investigation of complaints,” “[d]esignated and reasonably prompt time frames for the 

major stages of the complaint process,” and “[n]otice to parties of the outcome of the 

complaint.”  Ex. 19, p. 9.  Title IX obligates schools to investigate and redress student 

sexual misconduct whether or not the conduct is prohibited by criminal law and 

whether or not a criminal investigation is underway. Ex. 19, p. 10 (“Conduct may 

constitute unlawful sexual harassment under Title IX even if the police do not have 

sufficient evidence of a criminal violation.”) 

Mr. Doe’s claim for sex discrimination under Title IX should be dismissed 

because he fails to allege the essential component of such a claim: that he was 

discriminated against because of his sex.  Title IX prohibits discrimination “on the basis of 

sex.”  20 U.S.C. § 1681(a).  To raise a cognizable claim of sex discrimination, Mr. Doe 

must plausibly allege that “a particular course of action [was undertaken] at least in 

part because of, not merely in spite of, its adverse effects upon” his sex.  Personnel 

Adm’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979). 9  To survive a motion to dismiss, Mr. 

Doe must “specifically allege the events claimed to constitute intentional discrimination 

as well as the circumstances giving rise to a plausible inference of . . . discriminatory 

9 Under any of the four possibly applicable Title IX analytical standards (erroneous outcome, selective 
enforcement, archaic assumptions or deliberate indifference), Mr. Doe fails to plausibly plead that the 
University took any action because of Mr. Doe’s gender.  See Mallory v. Ohio Univ., 76 Fed.Appx. 634, 638-
641 (6th Cir. 2003); Doe v. Univ. of the South, 687 F.Supp.2d 744, 756-759 (E.D.Tenn 2009). 
 

9 
 

                                                           

Case 3:14-cv-30143-MGM   Document 18   Filed 11/18/14   Page 9 of 21



intent.”  Yusuf, 35 F.3d at 713; Scott v. WorldStarHipHop, Inc., 2011 WL 5082410 *4 

(S.D.N.Y. 2011)(unreported).  Disparate impact allegations and conclusory assertions of 

intentional bias are insufficient to sustain a Title IX lawsuit.  “[W]here the well-pleaded 

facts do not permit the court to infer more that the mere possibility of misconduct, the 

complaint has alleged – but it has not ‘show[n]’ – ‘that the pleader is entitled to relief.’”  

Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009) (quoting Fed. R. Civ. P. 8(a)(2)); see also 

Yusuf, 35 F.3d at 715 (“The fatal gap is . . . the lack of a particularized allegation relating 

to a causal connection between the flawed outcome and gender bias.”) 

Mr. Doe’s complaint does not include a single plausible allegation that any 

purported error in the disciplinary process is attributable to intentional gender bias.10    

Instead, Mr. Doe alleges, in a conclusory manner, that the University’s actions 

“effectuate a failure of due process for . . . especially the male student population” 

(Comp. ¶ 90), that the University’s process deprived him of constitutional rights “on the 

basis of his sex” (Comp. ¶ 113), that the hearing was “slanted against the male accused” 

(Comp. ¶ 119), that the University’s “guidelines and regulations disproportionately 

affect the male student population” (Comp. ¶ 121) and that “male respondents in sexual 

misconduct cases at UMass are discriminated against solely on the basis of sex” (Comp. 

¶ 122).  At best, his cursory allegations sound in disparate impact – for which there is no 

10 In Yusuf, which “raise[d] important questions as to when college disciplinary proceedings violate” Title 
IX, the Second Circuit described examples of the sort of allegations necessary to state a Title IX claim in 
this context.  35 F.3d at 711.  “Such allegations might include, inter alia, statements by members of the 
disciplinary tribunal, statements by pertinent university officials, or patterns of decision-making that also 
tend to show the influence of gender.” Id. at 715.  Mr. Doe makes no such plausible allegations here. 
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private cause of action under Title IX – not disparate treatment, which is required here.  

See e.g. Weser v. Glen, 190 F.Supp.2d 384, 395 (E.D.N.Y.).11 

Mr. Doe’s remaining conclusory allegations concerning a purported connection 

between the University’s process and his sex do not give rise to a reasonable inference 

that any alleged action was taken because of Mr. Doe’s sex.  Comp. ¶ 5 (the hearing 

chairperson’s “treatment” of him during the hearing “reflected . . . pre-judgment 

against an accused male student”); Comp. ¶ 6 (the University’s decision “required” a 

“presumptive and/or discriminatory bias against males”); and Comp. ¶ 75 (complainant 

was given “preferential treatment” “undeniably linked to her female gender and 

against Plaintiff’s male gender”).  These allegations do not nudge Mr. Doe’s claim of 

gender discrimination across the line of plausibility.  See e.g. Haley v. Va. 

Commonwealth Univ., 948 F.Supp. 573, 579 (E.D.Va 1996) (“[The plaintiff’s] allegations 

at best reflect a bias against people accused of sexual harassment and in favor of victims 

and indicate nothing about gender discrimination.”) 

None of Mr. Doe’s other allegations even impliedly suggest that any action was 

taken because of Mr. Doe’s gender.  Mr. Doe does not, as he is required to do, 

particularly plead that the University – or any person involved in the University’s 

disciplinary process – acted out of gender bias in his case.   Mr. Doe is clearly unhappy 

11 OCR maintains oversight of universities’ Title IX compliance, and ensures that reporting and 
disciplinary procedures for sexual misconduct are prompt and equitable.  Were there anything about the 
University’s procedures that disparately impacted one gender or the other, OCR could raise those 
concerns with the University.  But it is settled that Title IX does not confer a private right of action on a 
disparate-impact theory.  Weser, 190 F. Supp. 2d at 395. 
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with the outcome of the disciplinary process and the resulting sanction.  But “one case 

by an individual who was subjectively dissatisfied with a result does not” rise to the 

level of a Title IX violation. 12  Mallory, 76 F.App’x at 640.  While his Complaint alleges 

failings in the University’s disciplinary process, his allegations are not tethered to any 

plausible allegation of sex-based bias.13  Therefore, he fails to state a Title IX claim.14     

To the extent Mr. Doe, in Count I, claims the University violated OCR’s “rules,” 

that claim should be dismissed: There is no private cause of action for violations of Title 

IX implementing regulations, let alone for violations of the Dear Colleague Letter.  

Although OCR is authorized to enforce regulations promulgated under Title IX, the 

Supreme Court has explained that it has “never held . . . that the implied private right of 

12 Yusuf does not point to a different result.  While Yusuf found that “[t]he allegation that males 
invariably lose when charged with sexual harassment at Vassar provides a verifiable causal connection 
similar to the use of statistical evidence in an employment case,: 35 F.3d at 716, it did so in the context of a 
now-discarded pleading standard.  Under Twombly and Iqbal, that bare allegation is insufficient to 
“nudge [plaintiff’s] claim[] across the line from conceivable to plausible.” See Atlantic Holdings, 2014 WL 
917055 at *4 (quoting Twombly, 550 U.S. at 570). 
 
13  See Univ. of the South, 687 F.Supp.2d at 756 (dismissing Title IX claim for failure to adequately allege 
sex bias despite allegations of prejudicial timing of notice/scheduling of hearing, deficient notice, failure 
of investigator to meet with witnesses, failure to provide plaintiff with witness statements or opportunity 
to call witnesses, failure to disclose exculpatory evidence); Harris v. St. Joseph’s Univ, 2014 WL 1910242 at 
*4 (E.D. Pa., May 13, 2014) (dismissing Title IX claim for failure to adequately allege sex bias despite 
allegations of disregard of exculpatory text messages by investigator, investigator’s “harsh and abusive 
attitude” toward plaintiff, failure to provide plaintiff an opportunity to review investigative report prior 
to hearing, and denial of the right to cross-examine accusers). 
 
14 To the extent Mr. Doe’s Title IX claim alleges that his due process and equal protections rights were 
violated, the claim fails because Title IX does not contemplate a statutory due process claim independent 
of an allegation of intentional sex discrimination.  See Vega v. State Univ. of N.Y. Bd. Of Trs., No. 97 Civ. 
5767, 2000 WL 381430 at *4 (S.D.N.Y. April 13, 2000) (“plaintiff does not state a cause of action under Title 
IX by alleging a procedural infirmity.”); see also Cooper v. Gustavus Adolphus Coll., 957 F.Supp. 191, 194 
(D.Minn. 1997)(relying on Yusuf in holding: “there is no statutory right to due process in grievance 
proceedings under Title IX separate from its prohibition of discrimination.”) See also § III(A), infra. 
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action under Title IX allows recovery in damages for violation of those sorts of 

administrative requirements.”  Gebser, 524 U.S. at 292.  Courts have since affirmed that 

such regulations are not privately enforceable.15  Doe v. Bradshaw, No. Civ. A 11-11593, 

2013 WL 5236110 at *10 (D.Mass., 2013); Univ. of the South, 687 F.Supp.2d at 758.   

C. Mr. Doe’s Contract and Equity Claims Should be Dismissed. 

Mr. Doe cannot establish a prima facie contract claim. See Restatement (Second) 

of Contracts, § 1 (1979); Singarella v. City of Boston, 342 Mass. 385, 387 (1961).  Putting 

aside that such contract claims against a public university do not lie because its students 

are afforded the more expansive due process protections of the Fourteenth Amendment 

in the disciplinary setting, arguendo, Mr. Doe’s has not adequately pleaded breach and, 

therefore, his contract claim (Count 2) should be dismissed.16  

15 These principles apply with greater force here, as Mr. Doe’s claims appear premised on alleged 
violations of the Dear Colleague Letter, not on OCR regulation violations.  The Dear Colleague Letter, 
which was not subject to the notice and comment procedures of the Administrative Procedures Act, 
provides guidance to federal funding recipients about DOE’s policies in reviewing Title IX compliance, 
but did not create “legislative rules” and cannot “create new law, rights or duties,” let alone free-standing 
causes of action.  See Gill v. Paige, 226 F.Supp.2d 366, 374-75 (E.D.N.Y. 2002); Dear Colleague Letter, p. 1 
n. 1 (“This letter does not add requirements to applicable law . . ..”); Final Bulletin for Agency Good 
Guidance Practices, 72 Fed. Reg. 3432, 3434 (Jan. 25, 2007) (“Nothing in this bulletin is intended to 
indicate that a guidance document can impose a legally binding requirement.”) 
 
16 A decision granting a Mass. R. Civ. P. 12(b)(6) motion in a recent case is instructive. Ex. 20,  Kuntz v. 
Univ. of Mass., Case No. HSCV2013-00094A, at *10-11 (Super. Ct. April 1, 2014); see also Anderson v. 
MIT, 3 Mass. L. Rptr. 293, *3-4 (Sup.Ct. 1995) (in-depth discussion of contract analysis in student/higher 
education setting) and Coveney, 388 Mass. at 19.  The student plaintiff, who had been expelled, brought 
due process and contract claims against the University.  In addressing the contract claim, the court stated, 
“Courts may find the existence of a contract in the form of a student manual or code between a student 
and a university.  Such a finding, however, is only appropriate in cases where the student plaintiffs 
attend private education institutions.” Id. at *11 (emphasis added).  A student who attends a publicly 
funded college is guaranteed procedural due process, while students at private institutions are generally 
entitled only to procedural safeguards set forth in the school’s handbook or code.  Id. at *11-12.  The 
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Generally, where a university acts “in good faith and on reasonable grounds . . . 

their decision to suspend or expel a student will not be subject to successful challenge in 

the courts.”  Coveney v. Pres. and Tr. of Holy Cross Coll., 388 Mass. 16, 19 (1983).  

Unless the University acted in an arbitrary and capricious manner in disciplining Mr. 

Doe for “violations of reasonable rules and regulations of a school [which] are a 

recognized ground for dismissal of a student,” breach of contract claims will not stand.  

Id.  Where a university provides for a disciplinary hearing before it permanently expels 

a student, the federal court looks at whether the procedures the university followed 

“fall within the range of reasonable expectations of one reading the relevant rules.”  

Cloud v. Tr. of Boston Univ., 720 F.2d 721, 724-25 (1st Cir. 1983).17  For example, the 

Cloud court specifically found that where a university disciplinary code states that it is 

not controlled by court-like rules of evidence or procedure, a plaintiff’s argument to the 

contrary is “spurious.”  Id. at 725; see Ex. 1 (§VI.E.6) (“A Hearing Board follows 

prescribed procedures, but need not observe the rules of evidence observed by courts.”)  

Even where a student had specifically requested the presence of certain live witnesses, 

Kuntz court concluded that because the plaintiff “attended a publicly funded university . . . no 
contractual relationship existed between [plaintiff] and the University for purposes of ensuring adherence 
to the Student Code.”  Id at *12.  The plaintiff’s due process rights were constitutionally protected and 
any claims of a violation of those rights would have been properly filed under 42 U.S.C. §1983 and similar 
state provisions.  Id.  Therefore, the contract claims were dismissed.  Id.  Likewise, the contract claims of 
Mr. Doe, a public university student, should be dismissed as he is guaranteed greater rights (under the 
Fourteenth Amendment) than he is by contract law in the student discipline setting.  The analysis of his 
claims is properly suited to consideration of whether he was afforded due process, discussed supra. 
 
17 Massachusetts has also employed the “reasonable expectations” test in the university/student breach of 
contract in disciplinary cases setting. Schaer v. Brandeis Univ., 432 Mass. 474, 478 (2000). 
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the university’s failure to produce them at the hearing did not violate Coveney’s 

fairness standard nor establish that the university breached a contract with the student.  

Id. at 725.  The First Circuit found the student’s “challenges to his disciplinary hearing 

insubstantial,” and upheld dismissal of his contract claim.  Id. 

Under either the federal “reasonable expectations” standard or the state 

“arbitrary and capricious” standard, Mr. Doe’s complaint fails to state a breach of 

contract claim.  Mr. Doe admits he had notice of the charges against him, a dialogue 

with the University in which he was allowed to tell “his side of the story,” notice of the 

date, time and place of the disciplinary hearing and its procedures, and a hearing which 

provided him an opportunity to present “his side of the story.”  This is what the Code 

requires.  This is what due process requires.  This is what Mr. Doe was afforded.     

Mr. Doe’s claim for the breach of the covenant of good faith and fair dealing 

(Count 3), likewise fails to state a claim upon which relief can be granted.  “Good faith 

and fair dealing cannot be separated from context, however – and in evaluating those 

covenants in the educational milieu, courts must accord a school some measure of 

deference in matters of discipline.”  Havlik v. Johnson & Wales Univ., 509 F.3d 25, 35 

(1st Cir. 2007) (citing Schaer, 432 Mass at 482 (“A university is not required to adhere to 

the standards of due process guaranteed to criminal defendants or to abide by rules of 

evidence adopted by courts.  A college must have broad discretion in determining 

appropriate sanctions for violations of its policies.”) “Every contract implies good faith 
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and fair dealing between the parties to it.” Anthony's Pier Four, Inc. v. HBC Assocs., 411 

Mass. 451, 471 (1991).  However, where a plaintiff cannot demonstrate that express 

contract terms have been violated, he cannot – as a matter of law – demonstrate a 

breach of the implied good faith and fair dealing covenant.  The implied covenant “does 

not create rights or duties beyond those the parties agreed to when they entered into the 

contract.” Boston Medical Ctr. Corp. v. Secretary of Exec. Office of Health and Human 

Svcs., 463 Mass. 447, 460 (2012).  As the University did not breach a contract with Mr. 

Doe, no claim for breach of the implied covenant may lie. 

Count 4 of Mr. Doe’s complaint seeks relief with regard to a generalized 

“estoppel and reliance” claim.18  Generally, courts are reluctant to permit this claim 

against the government.19  Howell v. F.D.I.C., 986 F.2d 569, 575 (1st Cir. 1993) citing 

Heckler v. Serv. of Crawford County, 467 U.S. 51, 60 (1984).  While the equitable 

doctrine of estoppel is invoked to avoid injustice in particular cases when it is clear that 

one party made a misrepresentation of fact to another who reasonably relied upon it in 

materially changing his position, it is “well settled that the Government may not be 

18 In Loranger Constr. Corp. v. E.F. Hauserman Co., 376 Mass 757, 761 (1978), the court, while affirming 
the appellate court’s application of the principles of “promissory estoppel,” indicated it did not use that 
expression “since it tends to confusion rather than clarity,” and instead used the language of “reliance.”     
 
19  Courts consistently hold that the University is an arm of the state.  See e.g., Neo Gen Screening, Inc. v. 
New England Newborn Screening Program, 187 F.3d 24, 27 (1st Cir. 1999); Jaundoo v. Clarke, 690 
F.Supp.2d 20, 28-29 (D. Mass. 2010); Wong v. Univ. of Mass., 438 Mass. 29, 30 n.3 (2002) (“For purposes of 
the Commonwealth’s consent to be sued, the University of Massachusetts and the Commonwealth are 
‘one and the same party, namely the Commonwealth of Massachusetts.’”); Robinson v. Commonwealth, 
32 Mass. App. Ct. 6, 8 (1992) (holding that the University of Massachusetts is an agency of the 
Commonwealth); McNamara v. Honeyman, 406 Mass. 43, 48 (1989) (“An examination of G.L. c. 75 makes 
clear that the university is an agency of the Commonwealth and thus is a public employer.”) 
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estopped on the same terms as any other litigant.”  Heckler, 467 U.S. at 59-60.  “[A] 

party seeking to equitably estop the government must show at least . . . an affirmative 

misrepresentation or affirmative concealment of a material fact by the government.”  

U.S. v. Ledee, 2014 WL 5659413, *4 (1st Cir., Nov. 5, 2014).  “[U]nder federal precedent, 

governments in the past have not been subject to estoppel or, more recently, have been 

held not subject to estoppel, save exceptional situations that we have called ‘hen’s-teeth 

rare.’”  Nagle v. Acton-Boxborough Reg’l School Dist., 576 F.3d 1, 4 (1st Cir. 2009).  Mr. 

Doe does not aver any affirmative misrepresentation or concealment by the University 

(or any of its employees) upon which an estoppel claim could (if the University were a 

private litigant) be properly premised, much less describe a situation that is as rare as a 

hen’s tooth warranting an equitable estoppel claim against the government to proceed.   

D. Mr. Doe’s Intentional Infliction of Emotional Distress and Negligence Claims 
Should Be Dismissed. 
 

 In Count 5 of his complaint, Mr. Doe claims that the University’s disciplinary 

process was “so outrageous and utterly intolerable” that, by conducting it, the 

University intentionally inflicted emotional distress upon him.  In Count 6, he alleges 

that the University was negligent in the manner in which it conducted the disciplinary 

process.  M.G.L. Chapter 258 sets out the statutory scheme under which claims in tort, 

such as Counts 5 and 6, may be asserted against the Commonwealth and its entities and 

in what circumstances they are immune.  See n. 19.  Chapter 258 “is a limited waiver of 

sovereign immunity, and tort claims that do not fit within its terms are barred.”  
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Pettengill v. Curtis, 584 F.Supp.2d 348, 362 (D.Mass. 2008).  “Public employers remain 

immune from intentional tort claims.”  Spring v. Geriatric Auth. Of Holyoke, 394 Mass. 

274, 285-86 (1985) (holding that dismissal of plaintiff’s intentional infliction of emotional 

distress claim was correct).    

 It is uncontroverted that the University is a state agency and that tort claims 

against it are subject to Chapter 258.  See Robinson v. Com., 32 Mass.App.Ct. 6 (1992).  

Counts 520 and 621 should be dismissed outright, as Mr. Doe’s failure to comply with 

Chapter 258, §4’s presentment mandate bars both claims at the gate.  Id. at 638-639 

(“…recovery under the negligence claim is barred by the defective presentment . . .”).      

Additionally, Chapter 258 preserves the University’s immunity as to “any claim arising 

20 Chapter 258 aside, arguendo, Mr. Doe’s claims fail on their merits.  To prevail on his emotional distress 
claim Mr. Doe must demonstrate: (1) University intended to inflict emotional distress or knew/should 
have known that emotional distress was likely result of its conduct; (2) conduct was extreme and 
outrageous, beyond all possible bounds of decency, and was utterly intolerable in a civilized community; 
(3) University’s actions caused his distress; and (4) his emotional distress was severe and of a nature that 
no reasonable man could be expected to endure it.  Downey v. Wells Fargo Bank, 2014 WL 3510510 (D. 
Mass., July 11, 2014)(slip copy) citing Gouin v. Gouin, 249 F.Supp.2d 62, 73 (D.Mass. 2003) (quoting Agis 
v. Howard Johnson Co., 371 Mass. 140, 144–45 (1976)). “Behavior that is outrageous and extreme involves 
“a high order of reckless ruthlessness or deliberate malevolence that ... is simply intolerable.” Conway v. 
Smerling, 37 Mass.App.Ct. 1, 8 (1994).  Even conduct that is found to violate a plaintiff’s civil rights 
“‘does not, in and of itself, necessitate a finding that the conduct is sufficiently egregious to state a claim 
for intentional infliction of emotional distress.’”  Edsall v. Assumption Coll., 367 F. Supp. 2d 72, 80 (D. 
Mass. 2005) (citing Guckenberger v. Boston Univ., 957 F. Supp. 306, 319 (D. Mass.1997)).  As described 
above the only conduct alleged with regard to the University consists of the manner in which the 
University conducted its disciplinary process and the sanction that resulted.  This conduct, as pleaded, 
does not sustain Count 5.   
 
21 His presentment failure and the discretionary acts issue aside, arguendo, to prevail on his negligence 
claim, he must prove (1) an act or omission in violation of (2) a duty owed to him by the University, (3) 
injury, and (4) a causal relationship between the breach and the harm suffered.  Cottam v. CVS Pharmacy, 
436 Mass. 316, 319 (2002).  Mr. Doe’s allegations (Comp. ¶¶149-153), for the reasons already analyzed in 
this brief do not plausibly allege a negligently breached duty that harmed him. 
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out of an intentional tort, including . . . intentional mental distress.”  M.G.L.ch. 258, § 

10(c) (emphasis added).  See Lafayette Place Assoc. v. Boston Redevelopment Auth., 427 

Mass. 509, 533-535 (1998).   

 And where the predicate of both Counts 5 and 6 is plainly Mr. Doe’s quarrel with 

the University’s exercise of its discretionary functions during the disciplinary process, 

the claims are additionally barred by § 10(b) which states, in pertinent part: 

Any claim based upon the exercise or performance or the failure to exercise or 
perform a discretionary function or duty on the part of a public employer or 
public employee, acting within the scope of his office or employment, whether or 
not the discretion involved is abused . . .  
 

Wilhauk v. Town of Mansfield, 164 F.Supp.2d 127, (D.Mass. 2001); see also Cady v. 

Plymouth-Carver Reg. Sch. Dist., 17 Mass.App.Ct.211, 217 (1983)(“Management of 

student imbroglios, student discipline and school decorum fall readily within the 

discretionary function exception to the [MTCA]”); see also Burnashov v. F/V 

Oceanview, Inc., 978 F.Supp.2d 77, 81-84 (D. Mass. 2013) (analyzing discretionary 

function exception to FTCA re negligence claim against government, stating “Congress 

enacted the discretionary function exception intending to prevent judicial second 

guessing of legislative and administrative decisions grounded in social, economic and 

political policy through the medium of an action in tort”) citing Abreu v. United States, 

468 F.3d 20, 25 (1st Cir. 2006).   
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E. Declaratory Relief is Not Warranted. 

In count 7, Mr. Doe seeks to have the disciplinary process revisited by the 

issuance of declaratory relief.  The Declaratory Judgment Act affords the court “unique 

and substantial discretion in deciding” whether declaratory relief is warranted.  28 

U.S.C. § 2201; Wilton v. Seven Falls Co., 515 U.S. 277, 286 (1995).  For the foregoing 

reasons, discretion in favor of affording declaratory relief is not warranted.  See Univ. of 

the South, 687 F.Supp.2d at 759-760 (discussing DOE’s regulatory framework). 

F. The Court Should Decline to Exercise Supplemental Jurisdiction. 

It is clear that the “power of a federal court to hear and to determine state-law 

claims in non-diversity cases depends upon the presence of at least one ‘substantial’ 

federal claim in the lawsuit.”  Newman v. Burgin, 930 F.2d 955, 963 (1st Cir. 1991), citing 

United Mine Workers v. Gibbs, 383 U.S. 715, 726 (1966).  Here, where Mr. Doe’s only 

federal claim – his Title IX claim – is not sustainable, the Court may retain jurisdiction 

and, on this motion, dismiss the remaining state law-based claims.  Bleiler, 2013 WL 

4714340 at *14, citing Senra v. Town of Smithfield, 715 F.3d 34, 41 (1st Cir. 2013). 

IV. Conclusion. 

For all of the forgoing reasons, the University respectfully requests the Court 

dismiss Mr. Doe’s Complaint in its entirety.   
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