
November 24, 2015 
 
Catherine Lhamon 
Assistant Secretary for Civil Rights 
Office for Civil Rights 
United States Department of Education 
Lyndon Baines Johnson Department of Education Building 
400 Maryland Avenue, SW 
Washington, DC 20202 
 
Dear Assistant Secretary Lhamon: 
 
As colleges and universities seek to address campus sexual assault, some institutions,1 state 
systems,2 and states3 have adopted so-called “affirmative consent” standards, requiring students 
engaging in sexual activity to be able to prove unambiguous and demonstrable expressions of 
consent for any sexual act performed. Implementation of this standard violates fundamental 
fairness and threatens the right to due process in several respects. Specifically, the affirmative 
consent standard fails to give students notice of what is required of them, impermissibly places the 
burden of proof on accused students to demonstrate their innocence, and puts students having 
consensual sex at risk of being disciplined. 
 
Given OCR’s repeated acknowledgment that colleges’ and universities’ implementation of Title IX 
should not impinge on students’ due process rights, the agency should clearly and publicly censure 
any consent standard—including the “affirmative consent” standard—that seriously undermines 
an accused student’s ability to defend himself or herself in a fair hearing. 
 
Affirmative Consent Standards Provide Insufficient Notice of What Behavior Is 
Prohibited or Required 
 
Due process requires that students have notice of what is prohibited and required of them.  The 
Supreme Court wrote in Grayned v. City of Rockford, 408 U.S. 104, 108–09 (1972), that laws must 
                                                
1 Jake New, The ‘Yes Means Yes’ World, INSIDE HIGHER ED, Oct. 17, 2014, available at 
https://www.insidehighered.com/news/2014/10/17/colleges-across-country-adopting-affirmative-consent-
sexual-assault-policies. 
2 See Ariel Kaminer, Cuomo Orders SUNY to Overhaul Its Sexual Assault Rules, N.Y. TIMES, Oct. 2, 2014, available 
at http://www.nytimes.com/2014/10/03/nyregion/cuomo-orders-suny-to-overhaul-its-sexual-assault-
rules.html; The City University of New York, Board of Trustees Approves New Policy on Sexual Misconduct, Dec. 1, 
2014, available at http://www1.cuny.edu/mu/forum/2014/12/01/board-of-trustees-approves-new-policy-on-
sexual-misconduct. 
3CAL. EDUC. CODE. § 67386 (Deering 2015); N.Y. EDUC. LAW § 6441 (Consol. 2015). 



“give a person of ordinary intelligence a reasonable opportunity to know what is prohibited, so 
that he may act accordingly.” Yet affirmative consent policies fail to make clear what exactly 
students must do in order to comply. While language varies among the provisions that institutions 
label “affirmative consent policies,” most, if not all, of them suffer from being both overly broad 
and vague. 
 
For example, California’s affirmative consent bill explicitly requires that consent be “ongoing 
throughout a sexual activity.”4 But there is disagreement even among affirmative consent 
proponents as to what this means—whether, for example, it requires asking for permission before 
touching each body part.5 Similarly, New York’s affirmative consent statute states that “[c]onsent 
to any sexual act or prior consensual sexual activity between or with any party does not 
necessarily constitute consent to any other sexual act.”6 It is unclear, though, whether this should 
be read as requiring the same “ongoing” affirmations as California’s statute, or whether this 
provision refers to past sexual activity on a separate occasion. If the statute is presumed to refer to 
different acts performed on the same occasion, it is unclear what constitutes a “sexual act.” 
Recently, the Foundation for Individual Rights in Education asked students at New York 
University whether kissing was a sexual act, and answers ranged from “definitely” to “no, not 
really.”7 
 
There is also confusion regarding what kind of non-verbal communication is sufficient to establish 
consent. A recent poll by The Washington Post and the Kaiser Family Foundation8 shows that 
college students are evenly split on questions as simple as whether a nod indicates consent.9 
 
New York’s law further requires that consent be “knowing,” but it is unclear what the parties must 
“know,” or what action or speech is sufficient to communicate “knowing” consent.10 Troublingly 
vague language in affirmative consent policies adopted across the country could be read to 

                                                
4 CAL. EDUC. CODE. § 67386 (Deering 2015). 
5 The women’s rights group UltraViolet released a video that it said “perfectly illustrates how [affirmative 
consent] works” and that portrayed couples requesting permission to touch different body parts. Jake New, Racy 
Ads Target Students on Issue of Consent, INSIDE HIGHER ED, Oct. 3, 2014, available at 
https://www.insidehighered.com/quicktakes/2014/10/03/racy-ads-target-students-issue-consent. See also 
UltraViolet,UltraViolet presents Consent Porn (college edition), YOUTUBE (Sept. 18, 2014), 
https://www.youtube.com/watch?v=h99w08UHv60. However, when asked whether California’s affirmative 
consent law requires students to ask, “Now may I touch your breasts, now may I take off your clothes,” victims’ 
attorney Jessica Pride called that interpretation “silly.” KPBS, Gov. Brown Signs ‘Yes Means Yes’ Sex-Assault Bill, 
Sept. 30, 2014, available at http://www.kpbs.org/audioclips/22889. 
6 N.Y. EDUC. LAW § 6441 (Consol. 2015). 
7 Foundation for Individual Rights in Education, New York’s Affirmative Consent Law Affirmatively Confuses 
Students, YOUTUBE (Oct. 28, 2015), https://www.youtube.com/watch?v=QUS2cuBNQSc. 
8 Nick Anderson and Peyton M. Craighill, College students remain deeply divided over what consent actually means, 
WASH. POST, June 14, 2015, available at https://www.washingtonpost.com/local/education/americas-students-
are-deeply-divided-on-the-meaning-of-consent-during-sex/2015/06/11/bbd303e0-04ba-11e5-a428-
c984eb077d4e_story.html. 
9 Similarly, UltraViolet’s “Consent Porn” video depicts a student chastising another for not waiting for a verbal 
“yes” after both individuals concurrently leaned in for a kiss. 
10 N.Y. EDUC. LAW § 6441 (Consol. 2015). 



prohibit all but the most explicitly discussed sexual activity. For example, The Ohio State 
University and other institutions require sexual partners to agree on the “who, what, where, when, 
why, and how” of the sexual act.11 Consenting adults do not always agree on why they are engaged 
in sexual activity, but that should not render such activity sexual violence.  
 
Affirmative consent standards’ vague and overbroad language leaves students both unable to 
gauge what behavior might land them in a campus tribunal and unable to defend themselves 
should they be charged with sexual assault. Indeed, when Assemblywoman Bonnie Lowenthal, co-
author of California’s bill, was asked how an innocent student would demonstrate that he or she 
received affirmative consent, she replied, “Your guess is as good as mine.”12 
 
Institutions cannot be trusted to use common sense in enforcing vague policies. While it is 
unobjectionable for colleges and universities to encourage sex partners to err on the side of over-
communication, the threat of punishment cannot rest on a vague and potentially inarticulable 
standard. 
 
Affirmative Consent Standards Impermissibly Place the Burden of Proof on the Accused 
 
As they have been and will be applied on college campuses, affirmative consent policies 
impermissibly shift the burden of proof in campus sexual assault cases. Rather than accused 
students being presumed innocent until proven guilty, they will effectively be required to prove 
their innocence. 
 
University of Miami School of Law professor Tamara Rice Lave recently explained, in practical 
terms, the difference between how crimes—or violations of student conduct codes—have 
traditionally been assessed and the new landscape for accused students: 

 
When I was a public defender, I used to always remind jurors that because the 
[burden of proof] was on the prosecutor, I could literally say nothing, and still, if the 
D.A. didn’t prove the case beyond a reasonable doubt, they would have to acquit. 
But with affirmative consent, the accused must put on evidence. If the university 
proves by a preponderance of the evidence that a sex act happened, the student has 
violated the university code of conduct unless he can convince the fact finder that the 
complainant consented. [Emphasis in original.]13 

                                                
11 See, e.g., The Ohio State University Office of Student Life, “Student Conduct: Sexual Violence: Consent,” 
http://studentconduct.osu.edu/page.asp?id=42, last visited Nov. 23, 2015; University of Kansas, “Student Affairs: 
Student Conduct: Investigation Process,” https://studentaffairs.ku.edu/investigation-process, last visited Nov. 
23, 2015; Miami University, “Miami University Policy Library: Offenses,” 
http://blogs.miamioh.edu/miamipolicies/?p=2122, last visited Nov. 23, 2015. 
12 Josh Dulaney, Students question ‘affirmative consent’ bill designed to combat sexual assaults, SAN GABRIEL 
VALLEY TRIB., June 8, 2014, available at http://www.sgvtribune.com/government-and-
politics/20140608/students-question-affirmative-consent-bill-designed-to-combat-sexual-assaults. 
13 Tamara Rice Lave, Affirmative consent and switching the burden of proof, PRAWFSBLAWG, Sept. 3, 2015, 11:33 
AM, http://prawfsblawg.blogs.com/prawfsblawg/2015/09/affirmative-consent-and-switching-the-burden-of-
proof.html. 



 
Lawmakers supporting the adoption of the affirmative consent standard openly acknowledge and 
approve of this burden-shifting effect. Earlier this year, Connecticut State Senator Mae Flexer 
explained that she supported a “yes means yes” bill in the state because it would place the burden 
on the respondent to demonstrate that he received a “yes.”14 Student advocates of the standard 
also cite this shift in explaining their support.15 
 
At least one university has admittedly taken its cues from public statements by affirmative 
consent advocates, and it is doubtful that it will be the last to do so.  In August, a Tennessee state 
court examined the University of Tennessee at Chattanooga’s use of the affirmative consent 
standard and noted that “the UTC Chancellor referenced a number of periodical and newspaper 
articles in his Order to interpret [UTC policy] so as to impose upon [the accused student] a duty to 
prove an affirmative consent.”16  
 
Thankfully, the court recognized that this application of the affirmative consent standard violates 
student due process rights. It ruled that the affirmative consent standard was “flawed and 
untenable if due process is to be afforded the accused” because it effectively required the accused 
student to prove his innocence. It reversed UTC’s expulsion of former student Corey Mock and 
reiterated the unfairness of placing the burden of proof on the respondent, stating that “the ability 
of an accused to prove the complaining party’s consent strains credulity and is illusory.”  
 
Analogous case law involving allegations adjudicated within the criminal justice system supports 
the outcome in Mock. In Smith v. United States, 133 S. Ct. 714, 719 (2013), the Supreme Court noted 
that while defendants may be required to prove affirmative defenses, the burden of proof must 
remain on the state in cases where the affirmative defense negates an element of the crime. The 
concurring opinion in State v. Lynch, 178 Wash. 2d 487, 502 (2013), elaborates on the distinction 
between such cases and, in contrast, cases where the defense may “excuse conduct that would 
otherwise be punishable” (citing Dixon v. United States, 548 U.S. 1, 6 (2006)). Accordingly, it 
concluded that requiring the defendant in that case to prove that his alleged rape victim consented 
to intercourse violated the Fourteenth Amendment’s due process guarantees.17 
 
The Mock court’s reasoning also illuminates a key flaw of the affirmative consent standard: Even if 
an accused student obtains repeated communications of consent throughout a sexual encounter it 
will be extraordinarily difficult or impossible to provide evidence of those ongoing affirmations of 

                                                
14 Kathleen Megan, Senate Passes ‘Yes Means Yes’ Bill Targeting Sexual Assault, HARTFORD COURANT, May 20, 
2015, available at http://www.courant.com/politics/hc-affirmative-consent-0321-20150520-story.html. 
15 See, e.g., Emanuella Grinberg, Schools preach ‘enthusiastic’ yes in sex consent education, CNN, Sept. 29, 2014, 
available at http://www.cnn.com/2014/09/03/living/affirmative-consent-school-policy (“The affirmative 
consent standard helps by shifting the burden in disciplinary hearings from the complainant, who had to prove 
assault occurred, to the accused, who must show that he or she sought consent, [University of California, 
Berkeley student Sofie] Karasek said.”) 
16 Mock v. Univ. of Tenn. at Chattanooga, No. 14-1687-II (Tenn. Ch. Ct. Aug. 10, 2015). 
17 This reasoning has also been employed in the military context. See, e.g., U.S. v. Prather, 69 M.J. 338, 342 
(C.A.A.F. 2011) (holding that due process was violated when defendant was required to prove that the alleged 
victim was not incapacitated). 



consent in an adjudicatory setting. As the court notes (and as is true in practice), “[m]ere denial of 
the accusation is insufficient”; the accused “must come forward with proof of an affirmative verbal 
response that is credible in an environment in which there are seldom, if any, witnesses to an 
activity which requires exposing each party’s most private body parts.” In many cases, the accused 
must do so months, or even years, after the fact.  
 
Under the affirmative consent standard, campus disciplinary hearings determine not whether the 
complainant actually consented—in fact, the Mock court noted that the Chancellor “made no 
finding that [the complainant] did not consent”—but whether the accused student can prove to a 
panel of strangers that the complainant consented. This crucial distinction demonstrates that 
affirmative consent policies effectively prohibit some sexual activity that is in fact consensual and 
therefore not sexual assault under the law. Expanding the definition of an offense so broadly that it 
encompasses truly innocent people in an attempt to secure more guilty findings is unacceptable. 
 
Protecting the campus community does not require that the entities charged with adjudicating 
sexual assault allegations (whether that be educational institutions or, as FIRE would like to see, 
law enforcement) make participants in consensual sexual encounters into perpetrators. To the 
contrary, proper application of a “no means no” standard, under which any communication of 
withdrawal of consent renders subsequent activity assault, is sufficient to charge the students who 
are morally culpable and dangerous to the community. Two caveats to “no means no” bolster the 
protection that this standard provides. First, a victim does not have to demonstrate that he or she 
said “no” in cases where there was the threat of force or harm. This is true in all U.S. 
jurisdictions.18 Second, under the vast majority of state sexual assault statutes and under federal 
law, people who are incapacitated by alcohol or other drugs are not obligated to say “no.”19 
 
The problems with affirmative consent policies are intensified by the lack of procedural 
safeguards provided to accused students in campus hearings. Campus tribunals frequently 
disallow cross-examination even in cases involving few or no witnesses, but determining a 
witness’s credibility is essential to discovering the truth.20 They also lack rules of evidence, 
subpoena power, testimony under oath, and other tools that are essential to fact-finders in 
criminal courts. Even without an affirmative consent standard, these shortcomings—combined 
with the low, “preponderance of the evidence” standard used by colleges nationwide—make it all 
too likely that a finding of responsibility can be secured with merely an accusation of sexual 
assault. But when the accused is presumed responsible so long as any sexual activity occurred, the 
danger of an unsupported finding of responsibility increases significantly.

                                                
18 Carol E. Tracy, Terry L. Fromson, Jennifer Gentile Long, Charlene Whitman, Rape and Sexual Assault in the 
Legal System 18, June 5, 2012, available at 
http://www.womenslawproject.org/resources/Rape%20and%20Sexual%20Assault%20in%20the%20Legal%20
System%20FINAL.pdf; 10 U.S.C. § 920(g)(8)(A). 
19 Rape and Sexual Assault in the Legal System 24–25; 10 U.S.C. § 920(b)(3)(A). 
20 In July, a California court held that a University of California, San Diego student’s due process rights were 
violated when the school, among other transgressions, impeded the student’s ability to cross-examine his 
accuser. It emphasized that cross-examination is “essential” in cases—like so many campus sexual assault 
allegations—that hinge on the testimony of the complainant. Doe v. Regents of the Univ. of Cal., San Diego, 37-
2015-00010549-CU-WM-CTL (Cal. Super. Ct. July 10, 2015). 






