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10. Gender Expression.  Gender expression is a term that refers to the ways in which 
individuals manifest or express masculinity or femininity.  It refers to all of the external 
characteristics and behaviors that are socially defined as either masculine or feminine, 
such as dress, grooming, mannerisms, speech patterns and social interactions. 

11. Sexual Orientation.  Actual or perceived heterosexuality, homosexuality or bisexuality, 
either by orientation or by practice. 

12. Genetic Information.  Any written, recorded individually identifiable result of a genetic 
test or explanation of such a result or family history pertaining to the presence, absence, 
variation, alteration, or modification of a human gene or genes. 

13. Marital/Parental Status.  A person’s status as single, married, parent or non-parent, where 
discrimination on these bases has disparately impacted against those of different 
protected classes, including gender and sexual orientation. 

14. Veteran Status.  Any person who is a member of, applies to perform, or has an obligation 
to perform, service in a uniformed military service of the United States, including the 
National Guard. 

Discrimination.  An intentional or unintentional act that adversely affects employment and/or 
educational opportunities because of a person’s membership in a protected class or association 
with a member(s) of a protected class. Discrimination may be classified as either disparate 
impact (facially neutral practices that fall more harshly on one group than another and cannot be 
justified by business necessity) or disparate treatment (treatment of an individual that is less 
favorable than treatment of others based on discriminatory reasons). A single act of 
discrimination may be based on more than one protected class status. For example, 
discrimination based on anti-Semitism may relate to religion, national origin, or both; 
discrimination against a pregnant woman might be based on sex, marital or parental status, or 
both; discrimination against a transgender individual might be based on sex or sexual orientation.  

Discriminatory harassment.  A form of unlawful discrimination including verbal and/or physical 
conduct based on legally protected characteristics and/or membership in a protected class that: 

1. has the purpose or effect of creating an objectively intimidating, hostile or offensive work 
or educational environment;  

2. has the purpose or effect of unreasonably interfering with an individual’s work or 
educational opportunities; or  

3. otherwise unreasonably adversely affects an individual’s employment or educational 
opportunities. 

Reasonable directions or warnings by authorized University personnel as to the time, place and 
manner in which employees perform their assigned responsibilities, students carry out their 
educational assignments or program participants engage in sponsored activities do not constitute 
evidence of discriminatory harassment under this Policy. 

For purposes of this Plan, unwelcome conduct constitutes hostile environment harassment when: 

• it is targeted against a person on the basis of his/her membership in a 
protected class;  
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AND 

• it is sufficiently severe or pervasive that it alters the conditions of education or 
employment and creates an environment that a reasonable person would find 
intimidating, hostile or offensive;  OR 

• submission to such conduct is made either explicitly or implicitly a term or 
condition of an individual’s employment or education; OR  

• submission to, or rejection of, such conduct by an individual is used as a basis 
for academic or employment decisions affecting that individual. 

The determination of whether an environment is “hostile” is based on the totality of the 
circumstances.  These circumstances could include the frequency of the conduct, its severity, and 
whether it is threatening or humiliating. Simple teasing, offhand comments and isolated incidents 
(unless extremely serious) will not amount to hostile environment harassment under this Plan.   

For emphasis, conduct that is not based on a person’s membership in a protected class is not 
considered hostile under this Plan. 

Retaliation.  Taking adverse employment or educational action against a person who: (a) files 
claims, complaints or charges under this Plan, or under applicable local, state or federal statute; 
(2) is suspected of having filed such claims, complaints or charges; (3) has assisted or 
participated in an investigation or resolution of such claims, complaints or charges; or, (4) has 
protested practices alleged to be violative of the non-discrimination policies of the University, 
the BHE, or local, state or federal regulation or statute.  Retaliation, even in the absence of 
provable discrimination in the original complaint or charge, constitutes as serious a violation of 
this Plan as proved discrimination under the original claim, complaint or charge. 

Title IX Coordinator.  A University official charged with the University’s overall compliance 
with Title IX of the Education Amendments of 1972. Among other duties, the Title IX 
Coordinator is responsible for the enforcement of this Plan regarding all issues pertaining to 
sexual violence, sexual and gender-based harassment, domestic violence, dating violence, 
stalking and retaliation. A campus may have Deputy Title IX Coordinators.  The Title IX 
Coordinator may also serve as the University’s EO Officer.  If the positions are held by different 
individuals, the Title IX Coordinator and the EO Officer may collaborate on the enforcement of 
any part of this Plan.  The identities and contact information for all Title IX Coordinators and 
Deputy Title IX Coordinators shall be published and widely distributed on each campus, 
including on the website of each campus.  See also Appendix 2. 

Sexual Violence.  As defined by the U.S. Department of Education’s Office for Civil Rights and 
this Plan, sexual violence “refers to physical sexual acts perpetrated against a person’s will or 
where a person is incapable of giving consent (e.g., due to the [person’s] age or use of drugs or 
alcohol, or because an intellectual or other disability prevents the [person] from having the 
capacity to give consent).”  All forms of sexual violence are prohibited by the Universities and 
Title IX.   

No Informal Resolution or Mediation in Sexual Violence, Domestic Violence, Dating Violence 
or Stalking Cases. Complaints alleging sexual violence, sexual misconduct, domestic violence, 
dating violence or stalking are not subject to informal resolution or mediation under the 
Complaint Investigation and Resolution Procedures at Appendix 3. The informal resolution 
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process and/or mediation will only be offered for resolving other types of complaints when 
appropriate and on a voluntary basis. If the parties agree to an informal process or mediation, 
either party or the University may choose to end the informal process or mediation at any time 
and begin or resume the formal complaint process. 

Title II/504 Coordinator. A University official charged with the responsibility for the 
University’s compliance with Title II of the Americans with Disabilities Act of 1990, as 
amended, Section 504 of the Rehabilitation Act of 1973, the University’s Policies for Reasonable 
Accommodations for Persons with Disabilities, and this Plan with regard to issues of disability 
discrimination.  The Title II/504 Coordinator may also serve as the University’s EO Officer.   If 
the positions are held by different individuals, the Title II/504 Coordinator and the EO Officer 
may collaborate on the enforcement of any part of this Plan. The identity and contact information 
for the Title II/504 Coordinator shall be published and widely distributed on each campus, 
including on the website of each campus.   

Individual with a Disability.  A person who has a physical or mental impairment that 
substantially limits one or more major life activities, has a record of impairment, or is regarded 
as having an impairment. Examples of disabilities include, but are not limited to: alcoholism; 
asthma; blindness or other visual impairments; cancer; cerebral palsy; depression; diabetes; 
epilepsy; hearing or speech impairments; heart disease; migraine headaches; multiple sclerosis; 
muscular dystrophy; orthopedic impairments; paralysis; thyroid gland disorders; tuberculosis; 
loss of body parts. 

Qualified Individual with a Disability. An employee or applicant who satisfies the skill, 
experience, education, and other job-related requirements of the position held or desired, and 
who, with or without reasonable accommodation, can perform the essential functions of that 
position; a student who meets the academic and technical standards requisite for admission or 
participation in the institution's educational program or activity. 

Reasonable Accommodation.  Modifications or adjustments to an application process, job, work 
environment, academic program or activity, or a course of study, that permit a qualified 
individual with a disability to perform the essential functions of a position or to enjoy the 
benefits and privileges of employment or education equally with persons without disabilities. 

Undue Hardship.  The Universities are required to make reasonable accommodations to qualified 
individuals with disabilities unless doing so would impose an undue hardship on the operation of 
the Universities’ business.  Undue hardship means an action that requires significant difficulty or 
expense when considered in relation to factors such as the University’s overall size, financial 
resources, and the nature and structure of its operation.  

Interactive Process.  An on-going communication between the University and an individual with 
a documented disability in an effort to provide reasonable accommodation, auxiliary aids, or 
academic adjustments.   

Complainant.  An individual who makes a complaint under the Complaint Investigation and 
Resolution Procedures at Appendix 3 of the EO Plan.  The Complainant may also be the 
University under certain circumstances. 

Respondent.  An individual who is accused of violating the EO Plan. 

Day.  As used in Complaint Investigation and Resolution Procedures at Appendix 3 of the EO 
Plan, a day shall mean a calendar day.  
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Timeframes.  While the Universities encourage prompt reporting of incidents of discrimination, 
discriminatory harassment, sexual violence, sexual or gender-based harassment, domestic 
violence, dating violence, stalking and retaliation, they do not limit the timeframe for filing a 
complaint under this Plan.   

Complaints may be filed at any time, but the University’s ability to take action may be limited by 
the matriculation or employment status of respondents or witnesses.  A prompt report will enable 
the University to most effectively respond to a complaint. 

Every effort will be made to reach a resolution within sixty (60) calendar days after the receipt of 
the complaint.  Extenuating circumstances, including the complexity or severity of a complaint, 
breaks in the academic calendar or exam periods, may require that the investigation process be 
extended beyond 60 days.  In the event that good cause prevents the investigation and resolution 
process from being concluded in this time frame, the University will notify in writing all parties 
of the need for additional time and best efforts will be made to complete the process as 
expeditiously as possible.  As a matter of course, parties can expect to receive status updates at 
reasonable intervals until the matter is resolved.   

Standard of Review.  All complaints pursued under the Complaint Investigation and Resolution 
Procedures will be evaluated under a “preponderance of the evidence” standard. Under this 
standard, conclusions must be “more likely than not.”  Accordingly, the fact-finder must find that 
it is more likely than not that the respondent violated the University’s EO Plan, Student Code of 
Conduct or other relevant University policy. 

Advisors.  Each victim, complainant or respondent to an investigation initiated under the 
Complaint Investigation and Resolution Procedures are entitled to have an advisor present during 
any meetings regarding the process (other than meetings between victims and University 
officials regarding accommodations or protective interim measures) and disciplinary 
proceedings.  Except as otherwise required by law, the advisor may observe, but may not 
participate in any way whatsoever, including, without limitation, by asking questions or speaking 
during the meeting or proceeding.  The advisor’s role is to provide support and/or advice to the 
party.  During meetings and proceedings, the advisor may speak with the party or pass notes in a 
non-disruptive manner. The Universities reserve the right to remove from the meeting or 
proceeding any advisor who disrupts process, or who does not abide by the restrictions on their 
participation.  In addition, please note that the University does not need to cancel or delay a 
meeting or proceeding simply because an advisor cannot be present.  Further, the advisor is not 
permitted to attend a meeting or proceeding without the advisee.   

The personal advisor for a complainant, a student respondent or a non-unit employee respondent 
can be any person, including an attorney.  For respondents who are unit members, the personal 
advisor shall be a union representative or other University employee pursuant to the respondent’s 
Weingarten rights.  A respondent who is a unit member may choose as an advisor a person who 
is not a union representative or other University employee, but the unit member will not be 
allowed two advisors.  If the advisor is an attorney, the University’s legal counsel may also 
attend the meeting or proceeding. 

Discipline or Sanctions.  For the purposes of the investigation and resolution procedures, the 
terms may be used interchangeably.  
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V. POLICY AGAINST DISCRIMINATION, DISCRIMINATORY HARASSMENT 
AND RETALIATION 

PROHIBITED CONDUCT 

The Policy prohibits all conditions and all actions or omissions, including all acts of 
discrimination, discriminatory harassment and retaliation, which deny or have the effect of 
denying to any person their rights to equity and security on the basis of their membership in or 
association with a member(s) of any protected class.  This Policy reaffirms the values of civility, 
pluralism and pre-eminence of individual human dignity as preconditions to the achievement of 
an academic community, which recognizes and utilizes the resources of all people. 

The prohibited conduct contained in this Policy shall apply to and be enforced against all 
members of the University community, including, but not limited to, faculty, librarians, 
administrators, staff, students, vendors, contractors and all others having dealings with the 
institution. 

Examples of discrimination, all of which are prohibited by this Policy, include, but are not 
limited to: 

• Differences in terms, conditions and privileges of employment (including, but not 
limited to hiring, promotion, reassignment, termination, salary, salary increases, 
discipline, granting of tenure, selection for awards, etc.) on a prohibited basis. 

• Unlawful disparity of treatment in educational programs and related support services 
on the basis of membership in a protected class. 

• Differences in salaries or other benefits that are paid to one or more men or women if 
the differences are not based on a bona fide occupational qualification. 

• Developing position descriptions or qualifications, which, without lawful 
justification, are so specific as to have a disparate exclusionary impact on a group of 
individuals because of their membership in a protected class. 

• Limiting access to housing, or participation in athletic, social, cultural or other 
activities to students because of membership in a protected class not based on a bona 
fide requirement or distinction. 

• Failing or refusing to hire or promote a person because of their age. 

• Classifying a position or positions as unsuitable for persons of certain religions. 

• Excluding members of a certain race or national origin from a category of positions or 
from a department or division. 

• Restricting the number of veterans or qualified persons with disabilities in a category 
of positions or in a department or division. 

• Using information on marital or parental status for employment decisions where the 
use of such information has a disparate impact on persons of one gender or sexual 
orientation. 

• Advising students of similar interests and backgrounds differently because of their 
gender or gender identity. 
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• Forcing female students to sit in the back of the class on the stereotyped assumption 
that each of them has a lower aptitude for learning that particular subject than male 
students. 

• Placing unreasonable expectations upon students of particular races or national 
origins on the basis of stereotyped assumptions that members of those protected 
classes have a better aptitude for certain academic subjects than students not of those 
races or national origins. 

Examples of discriminatory harassment, all of which are prohibited by this Policy, include, but 
are not limited to: 

• Physically harassing another individual or group because of that person’s or persons’ 
membership in a protected class by assaulting, touching, patting, pinching, grabbing, 
staring, leering at them, making lewd gestures, invading their personal space, 
blocking their normal movement, or other physical interference. 

• Encouraging others to physically or verbally abuse an individual (or group of 
individuals) because of that person or persons’ membership in a protected class. 

• Threatening to harm an individual or group because of that person or persons’ 
membership in a protected class. 

• Directing epithets, slurs, derogatory comments, unwelcome jokes or stories at an 
individual or group because of that person or persons’ membership in a protected 
class. 

• Displaying hostile, derogatory and/or intimidating symbols/objects, such as offensive 
posters, cartoons, bulletins, drawings, photographs, magazines, written articles or 
stories, screen savers, or electronic communications, to an individual or group 
because of that person or persons’ membership in a protected class. 

Examples of retaliation, all of which are prohibited by this Policy, include, but are not limited to: 

• Terminating an employee for stating an intention to file a complaint of discrimination 
or for assisting another employee in filing a discrimination complaint. 

• Refusing to hire an employee because employee pursued an age discrimination 
charge against a former employer. 

• Denying a promotion to an employee for complaining about alleged sexual 
orientation harassment.  

• Refusing tenure to a faculty member for filing a complaint of sexual harassment 
pursuant to the Complaint Investigation and Resolution Procedures. 

• Issuing an unjustified negative evaluation to an employee for testifying in a legal 
proceeding concerning a complaint of discrimination or harassment. 

• Assigning a student an unearned poor grade for requesting a reasonable academic 
accommodation based on religion. 

• Assigning a student an unearned failing grade for cooperating with an internal 
investigation of alleged discriminatory practices or a complaint of discrimination or 
harassment. 
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• Refusing to admit a student for requesting a reasonable accommodation based on 
disability in the admission process. 

Members of the academic community should not assume that any of the forms of speech 
described above are protected by the principles of academic freedom or the First Amendment to 
the United States Constitution. 

CONDUCT THAT IS NOT PROHIBITED 

The Universities are committed to protecting, maintaining and encouraging both freedom of 
expression and full academic freedom of inquiry, teaching, service, and research.  Nothing in this 
Policy shall be construed to penalize a member of the University community for expressing an 
opinion, theory, or idea in the process of responsible teaching and learning.  Accordingly, any 
form of speech or conduct that is protected by the principles of academic freedom or the First 
Amendment to the United States Constitution is not subject to this Policy. 

COMPLAINT INVESTIGATION AND RESOLUTION PROCEDURES 

The Universities have established specific Complaint Investigation and Resolution Procedures to 
review and resolve allegations of discrimination, discriminatory harassment and retaliation on 
their campuses.  Any member of the University community or any applicant for admission or 
employment who believes that he or she has been a victim of such conduct in violation of this 
Plan may initiate a complaint as outlined in these procedures, which are set forth at Appendix 3.  

Further advice or information about Universities’ Complaint Investigation and Resolution 
Procedures may be obtained by contacting the EO Officer on each campus.   

DUTY TO COOPERATE 

Every faculty member, librarian, administrator, staff member and University employee has a 
duty to cooperate fully and unconditionally in an investigation conducted pursuant to the 
Complaint Investigation and Resolution Procedures, subject to the provisions of any relevant 
collective bargaining agreements.  This duty includes, among other things, speaking with the EO 
Officer, Administrative Investigator, reviewing or appellate body, and voluntarily providing all 
documentation that relates to the claim being investigated. The failure and/or refusal of any 
employee to cooperate in an investigation may result in a separate disciplinary action up to and 
including termination. 

DUTY TO REPORT DISCRIMINATION, DISCRIMINATORY HARASSMENT OR RETALIATION 

No member of the University community, including a faculty member, can ignore a report of 
discrimination, discriminatory harassment or retaliation.1 He or she should provide the reporter 

                                                           
1 In terms of reports of complaints of sexual violence, sexual or gender-based harassment, domestic or dating 
violence, or stalking, those community members designated as Responsible Employees for the purposes of Title IX 
or Campus Security Authorities for the purposes of the Clery Act must act in accordance with their specific 
reporting obligations.  All other community members are encouraged, in accordance with the level of confidentiality 
requested by the victim, to report reliable knowledge of an incident(s) of such conduct to the Title IX Coordinator.  
See the Sexual Violence Policy at Section E for more information on employees’ duty report conduct prohibited by 
that Policy. 

 


