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THE BRIDGEMAN:  Continued trial. 

Mr. Stenographer. Docket Nos. A4406 4407, Lenny 

Bruce, Howard L. Solomon and also Docket Nos. A46231  

4624 Ella Solomon and Lenny Bruce. You have the 

notices and everything. 

MR. GARBUS:  Mr. Gilman-- 

JUDGE MURTAGH:  Give your name 

again for the stenographer. We h4-1 ./e a new steno- 

grapher. 

MR. GILMAN:  RichErd Gilman, 

29 East 9th Street, New York 

REDIRECT EXAMINATION 

• 'SY MR. GARBUS: 

Mr. Gilman, in the course of your direct—withdrawn. 

In cross examination Mr. Kuh said you knew these transcripts--

the two transcripts, which you had in your hand this morning, 

People's Exhibits, were transcripts of a show that took place 

et the Cafe Au Go Go, 'you remember that question, tic you not? 

A  Yes. 

Q  Novi, sir, were you at Cafe Au Go Go on either April 

1st of April 7th? 

A  No. 

Were you at either of the shows that are the subject 



;;he transcripts that you held In your h:..,hds 

No. 

*Do' you know, as a matter of fact, do you know, of 

your own knowledge whether those transcripts were of tapes 

that were made , st•the Cafe Au Go Go on the premises? 

I was told that they were, that's •Ftli. 

By whom? 

By Mr. London, first. 

JUDGE MUATAGli:  Counselor, this 

I auppose is direct. In any event this witness. 

did not testify to what you  tpying to bring out. 

There's no evidence .bePore the Court. 1I suggest that 

It is not prOper as 4.-:trect or rs cross examination.' 

ma. GAF,BUZ:  Weil, your Honor, 

I'm going to stop nog, but I will say that's in the 

recor.j. The question was asked and the answer was 

given as, yes. And I say-- 

JUDGEM6RTAGH:  Yes to what 

question? 

Mit. GAHBUS:  If you know these 

performances took plac et the Cafe f. ,1c Go--you 

know these are trans,'ripts cf the performances that 

were given at Cafe P.12 Go Go. The witness said, yes. 
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JUDGE MURTAOH:  The witness was 

not there, he has no knowledge of that. 

MR. GARBUS:  If that point 

is satisfactorily taken. then I will sit down. 

Thank you. 

REDIRECT EXAMINATION 

BY' MR. LONDON: 

Q  Mr. Gilman, you did testify, on cross examination, 

that words like fuck and cock sucker and mother fucker were 

not used in periodicals is that correct? 

A  I think the question was, did I know of there use 

in certain large mass circulation periodicals. I 'said that 

I'm aware of there use in what you might call literary magazines 

and certain small cultural magazines. 

Q  But not in magazines like Newsweek or Time? 

A  To the best of my knowledge I have not seen them in 

such magazines. 

Q  Arc there traditions or conventions about the use of 

language. particularly words like fuck and the other words that 

have been mentioned on cross examination, are there traditions 

or conventions about the use of that language in different mass 

medium? 

A Yes. 
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Q Can you desoribe the difference in the conventions 

for each of the media? 

A  Well, when you say each of the medium, you mean-- 

Q For example, the difference between-- 

A  Newsweek and Partisan Review? (Phonetic) 

Q National magazines and let us say novels, books. 

A  Yes, of course, the difference in convention is that 

the novels, books of various kinds, they have a much greater 

freedom of the use of such words. 

Q And would you say that all of the words, , chat were 

memtioned on cross examination by Mr. Kull, have been used in 

!levels that have been circulated throughout the United States? 

A  Many many, many times, yes. 

Q Can you give specific examples, please? 

A  Yea in recent fiction James Jones, Norman Mailer 

Terry Southern. James Jones Norman Mailer--you want me to 

confine this to American fiction? 

Q Yes, lot us confine this to American fiction. 

A  Calder Willingham (phonetic) I'm trying to keep it 

as recent as possible. A whole host of so called middle brow 

novels, such as Peyton Place, Harold Robbins novels, Irving 

Schulman (phonetic) I'd say that I could go on for fifty more. 

Q Would you include Henry Miller in that? 
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A  Of course. 

Q  Do you know the novel '100 Misunderstanding'? 

A  Yes Robert Glover, yes. Such language occurs very, 

very frequently- 

Q And specifically the words mother fucker, is that 

used in that novel? 

A  In my rememberance,yes. 

Q Now, how about the distinction between the convention: 

or the.difference in conventions between national magazines and.  

national periodicals in plays, is there a difference? 

A  Yes. 

• And are there words, mother fucker, cunt, fuck, chit 

used frequently in plays that are performed? 

A Yes. 

Q  Plays that are performed on Broadway in New York? 

A  On Broadway and off Broadway. 

JUDGE MURTAGH:  Do you know of any play. 

where anything like the frequentcy of use of such 

language exists as contrasted with the scripts? 

THE WITNESS':  Among recent plays, again 

I would cite 'Virginia Woolf', (phonetic) I don't 

know mathematically what it is, but I certainly think 

it isn't far from the frequency of words-- 
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JUDGE MURTAGH:  Any other? 

THE WITNESS:  I'm not certaii •  

but I would mention 'Dutchman' by Leroy Jones, which 

is now 'playing at the Cherry Lane Theater. I would 

mention several other plays of'Leroy Jones, one that 

have appeared for brief runs off Broadway. "The Eleg 

of Jack Gelber"(phonetio) which played.at the 

Liiring Theater. "The Brig" which appeared at the 

Living Theater for many months. I'm trying to think: 

of others, that is--see, I'm trying to decide on the 

question of frequency. I can name a number of others 

in which such words appeared from time to time, but 

the plays that I have cited, I think are partly 

characterized by the use of them. 

Q  Did you see 'Blues For Mister Charlie"? 

A Yes. 

Q  And is your statement, about the language. true of 

that play also? 

A  Again, mathematically I would say that the use.of 

this kind of lang4ge Was leas frequent, but was adequate, 

evident and palpable. 

Q  You spoke, on cross examination, of the filtering 

of material through one's awn 

 

consciousness as imposing a form 
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on the .material. Now, ia that filtering of material through 

consciousness a recognized literary form? 

 

A  Yes.' I'm not absolutely certain, I think it was 

Matthew Arnold who described literature as the world seen 

through a temperament, which is much the same thing. 

 

Q  And can you give examples of authors who have used 

that form? 

 

A  Henry Miller comes immediately to form in our time, 

I would--because much of what he writes is quasi autobiographical-- 

 

Q  Would you speak just a little more slowly. 

JUDGE PHIPPS:  Take your hand 

down from your mouth. 

 

A  Yes.-  And recently I would say Norman Mailer is an 

example, particularly in such works as 'Advertisement For 

Myself'. There's a whole range of such .usage from a particu-

larly autobiographical kind of thing such as Mailer does to a 

more formal and imaginative outside work. 

 

CI  Would you include "Becket" in that class? 

 

A  Yes, Genet, Jean Genet in 'A Lady of the Flowers' 

and in 'The Balcony' and in 'The Blacks', particularly in his 

novels, I would certainly include him. And then, of course, 

a great many other french writers. That is actually more of 

a french phenomenon, but it's increasingly true in american 
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literature that the personality of the author enters to a 

greater degree than was true, let's say, a generation ago when 

Faulkner was creating his 'Mythical County in Mississippi'. I 

think you find in contemporary fiction a greater presence--in 

recent contemporary fiction, that is to say of the last eight 

or ten years, a greater presence of the author in his material. 

It is probably a phaseme go through such cycles in literature. 

Q  Will you turn to Page 5--Page 12 of Exhibit 5A, that's_ 

the transcript of'April 1st. 

A  Page 12? 

Q  Page 12, yes. Nou, you spoke, on cross examination, 

of the concentration of Bruce's material. Is this material 

on Page 12 the discussion of St. Paul's introduction of celi-

bacy, an example of what you were speaking of? 

A  Of concentration and condensation. 

Q  Will you state why this is a concentration of 

material and what is it? 

A Well-- 

MR. Ka:  May it please 

the einirt, there was no cross examination whatsoever 

on that portion. 

MR. LONDON:  There was a 

prolong cross examination on what was meant by the 
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concentration of material and this on redirect I 

think is appropriate to show specifically what the--

what is concentration of material and what a person--

a critic means by that. 

MR. KUH:  I would have 

no objection to a general question on what he means 

by concentration of material, but I do object to Mr. 

London leading him to a portion on which there has 

been no testimony on direct examination. I think it 

may be=-well, I say nothing further. 

JUDGE MURTAGH:  We will allow 

it, but I do wish that we would make this brief. 

MR. LONDON:  I think after 

this perhaps only two more questions. 

A  In this passage that you refer to, Bruce is con-

densing rather a large and enormous area of history and of 

anthropology in a very brief compass here, by using the device 

of the boat man in the tribe who gives up sixteen sheep and 

eight rivers and ten mountains and then the next man gives 

up thirty-five mountains,eight rivers, eight farms and so on. 

And he then says, .1  Weeks go by, no one's capped that. St. 

Paul kept everybody, you're the best man in the tribe". St. 

Paul then is giving up sexuality, giving up sex; he is adopting 
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celibacy, which becomes then an enormous sacrafice, on the one 

hand, which elevates him to the position of the best man in 

the tribe. He speaks of the existence of celibacy in the 

church and uets the basis for en attitude toward celibacy, 

which has persisted in.western history; And the crpsuled, 

condensed way in which Bruce has done.this here, I think is 

extremely effective, without going into Ithe historical, 

cultural) anthropOlogical and sociological details he has 

conveyed the gist of that historic action of St, Paul, which 

also has a mythical and imaginative dimension to it; all 

contained in that very brief passage. 

• Now„you were asked specifically about Page 6 of 

Exhibit 4A, that betng the transcript of the April 7th-- 

A  April 7th performance? 

• --performance. 

A  I seemed to.lost my April 7th transcript--

Is this-- 

A  --I don't know what I did with it. April--Page 7 or 

Q Page 6. 

A  -Yes. 

Q Will you read it first. 

A  Excuse me, what do you want me to read? 
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Q  Just read it to yourself, the whole of the page, if 

you will. 

A  Yes, Yes. 

Q  Now,will you discuss the statements made on that 

page with respectto the relation with a negro in the United 

States? 

A  Well, the statement is essentially one concerning 

the question of negro resentment, the question of integration, 

of course, by implication. He doesn't use that word. The 

relation of negroes to the prevailing society, to the Government 

and to the official society. There is a humorous remark here 

to the effect that when he says, "How the hell are ya gonna 

get a fair shake with an all black jury and you're not ha, ha, 

ha, ha, that's it and a lot of people will be screamin' are you 

kidding." I think what he's doing there is mocking the whole 

existence of the all white Jury, which we know does not give 

generally, negrne a fair trial or Justice. He therefore in 

commenting throughout this page on the current civil rights 

situation in the country. He refers here to marching in 1940; 

meaning that he was aware of this condition long before the 

march on Washington and he's taking liberals over for their 

easy attitudes and complacent attitudes toward the negro-white 

situation and dilemma in this country. He's putting the need' 
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into the easy cliche liberal. 

MR. LONDON:  Thank you. 

MR. KUH:  Does Mr. Schwaet2 

have any questions? 

MR. SCHWARTZ:  No sir. 

MR. KUH:  I have no 

further queStions, your Honor. 

JUDGE PHIPPS:  Step down. 

MR. LONDON:  We are waiting 

for Miss. Kilgallen. 

JUDGE PHIPPS:  Raise your 

right hand. 

DOROTHY K. KOLLMAR , called asawitness by 

the Defendants, having been duly sworn by Judge 

Kenneth Phipps, testified as follows; 

JUDGE PHIPPS:  Be seated, please 

Give your name, your address and occupation.. 

THE WITNESS:  Dorothy K. 

Kollmar, 45 East 68th Street. Housewife. 

DIRECT EXAMINATION 

BY MR. GARBUB: 

Q  Miss Kilgallen, other than being a housewife, do you 

have any other profession? 
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A  I'm a writer and I appear on television. 

By tthotn are you employed? 

A  The New York Journal American, 220 South Street. 

Q  How long have you been employed by the New York 

Journal American? 

A  Since 1931. 

Q  In what capacity are you employed by the Journal 

American? 

A  As a Broadway columnist. 

Q  What does that involve? 

A  It involves motion pictures, theater,  criticism,.nctes 

abOut famous people. occasionally politics. Mostly show 

business, night clubs, theaters and movies. 

Q Do you write a daily column for the Journal American? 

A  Six days a week. 

Q Is that column syndicated? 

A  It's syndicated by King Features Syndicate. 

Q And where does that column appear as a result of the 

syndication? 

A  It appears in newspapers throughout the country, in 

various cities from Maine to Texas and in Canada and in 

Austrailia and other places. 

Q And is it part of your duties to attend night clubs, 
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theaters and movie openings? 

A  Yes. it is. 

Q  Is it fair to say that during the course of your 

employment by the Journal AMerican or her syndication, you have 

seen all of the major night clubs, theaters or movie openings 

during the last ten or fifteen years? 

A.  That is true, 

Q  Have you had occasion to see the defendant Lenny 

Bruce perform? 

A  Yes, ',have. 

Q  When was that? 

A  I saw him first in Chicago. I was visiting friends 

there and he was just coming up, I guess, just becoming very 

popular and they took me to see him. I can't recall the name 

of the club, I think it began with a C and it was a very long, 

narrow room and that's all I recall about it. I was very much 

impressed. 

MR. KUH:  Excuse me, 

I ask, 'with due respect, Miss Kilgallen, that 

any--being impressed or any criticism at this point-- 

JUDGE MURTAGH:  I suggest 

that the witness confine her answer to the question. 

We will strike that out. 
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Q Did you have occasion before today to read the trans- 

scripts that were previously marked as the State Exhibits 

number 4A and 5A-- 

A  Yes, I.did. 

Q which relates to performances of Mr. Bruce on April 

1, 1964 and April 7, 1964? 

A Yes. 

Q Do you have an opinion, Miss Kilgallen, as to the 

artistic merit of the contents of the performances that are set 

down in the transcripts marked as Peoples Exhibits numbers 4A 

and 5A? 

MR. KUH:  May I, if , it 

please the ourt, before that question its answered, 

may I have a very brief voir dire on the qualification 

of Miss kilgallen as an expert? 

JUDGE MURTAGH:  Yes, you may. 

MR. GARBUS:  May I, before 

Mr. Kuh goes into the voir dire, qualify her further, 

if there is any question at all? 

JUDGE MURTAGH:  All right, you 

may. 

• Miss Kilgallen, have you for the past several years 

had a radio program concerning itself with drama and theater 
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criticism? 

A  Yes, for seventeen years until a year ago last April. 

Q  What station did it appear? 

A WOR. 

Q  Are you also a television performer? 

A  Yea, but not in a critical sense. 

MR. GAHM'S:  I have no 

further queStiona with respect to this witness' 

qualification unless it becomes necessary after 

Mr. Kuhla voir dire. 

MR. KUH:  May I ask a few-. 

JUDGE MURTAGH:  You may. 

VOIR DIRE EXAMINATION 

BY MR. MHz 

Q  You wouldn't be offended by my questions. I suggest 

you may not be an expert in certain areas. You will answer 

them candidly and recognize that you do your job for the news-

paper and I do my job in here. 

A Certainly. 

Now, Miss Kilgallen, you have mentioned working for 

the Journal American. Is your column called Voice,of Broadway; 

A  That's right. 

Q  Is that essentially a column of chit chat, gossip, 

information, viewpoints on a host of things? 



A  It involves a host of things, I don't know what you 

would interpret as being essential. It's essentially what I 

think about things and what appeals to the public. 

Q  Somewhat then--I hope you wouldn't find this analogy 

distasteful, but your version if you will, of having supper 

at Walter Winohell's does in somewhat different way, most common' 

that he make and these are most comments that you may make? 

A  He's the daddy of us all. 

Q  Now, does the Journal American employ a drama critic 

besides yourself? 

A  Yes, Miss Rose Pelawich. 

• Does it employ various people to do that when they an 

not sure whether I will cover it or not. I don't have to cover 

anything I don't wish to. but if I cover it, I am the primary 

person covering it. on the Journal, when it comes to night clubs 

Q And apart from your column of chit chat or call it 

what we will, Voice of Broadway, you do from time to time leave 

New York and go elsewhere on Lspeeial assignment r or matters of 
weeks and months? 

A  That's correct. 

Q And during that period of course, your work is not 
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concerned with a critical coverage of theatrical performances? 

A  Unless it's a critical coverage of a performance in 

another city, which has happened. 

Q  Are you a member—withdrawn. Is there an organization 

or New York City Drama Beviewers? 

A Yea. 

Q And that meets periodically and votes on certain 

instances is that correct? 

A Yes. 

Q Are you'a voting member of that orsanization? 

A A  I don't belong to it at all. 

Q  In there an organization of New York Novie Critics 

that function in similar fashion? 

A  I'm not sure about that. 

• In any event you are not a member of that organizatior0 

A  No. 

r Fe)  MR. KUH:  if your Honor 

pleace, with great respect for Miss Kilgallen and the 

interestins work that she does, I submit that the 

whole question of expert testimony in this area is 

extremely dubious to start with and I think when that 

is compounded by the fact that Miss Kilgallen is not 

the Journal American's expert critic, I think that to 
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call her to give her experties would be straining 

something that in already far strained .;;;:> 

JUDGE MURTAGH:  The Court quite 

agrees that, perhaps the witness' qualifications are 

not what they should be, but will permit the witness 

to testify. 

MR. GARBUS:  Thank you, your 

Honor. 

MR. KUH:  The People then 

have, with due respect again, a continuing objection 

noted to anything Miss Kilgallen may say from this 

point on. 

JUDGE MURTAGH:  Yes. 

MR. GARBUS:  I think the 

record indicated as your Honor knows, she has covered 

every opening in New York in the field of drama, the 

theater and the movies for the last fifteen years. 

Q  Do you have an opinion then, Miss Kilgallen, as to 

the artistic merit of the contents of Mr. Bruce's performances 

the performances as set forth in Peopleb Exhibit number 4A and 

5A? 

A  Yes, I do. 

What is your opinion? 
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A  I think he's a brilliant Satirist, perhaps the most 

brilliant that I have ever seen and  I think his social comment- 

ary, whether I agree with it or not, is extremely valid and 
--- 

important and I have enjoyed his acts on several occasions.. 

I did not see the one that is in question here, but I read it. 

Of'course it is impossible to judge completely without having 

heard his voice and seeing his gestures. but I can say that on 

the occasion when I saw him I was very impressed with his 

intelligence, with his material, with his ability to comment 

on events of the day straight out of a newspaper, which was 

objectively ad-libbed. 

• MR. KUH:  May it please 

the Court, I will ask that Miss Kilgallen's entire 

last answer be striken, because as phrased in a-

especially her last sentence, that it is clear 

that she says "As I have seen him 0:: and she is 

referring, I think generally, it would seem from 

her answer to her own face to face recognition and 

having .  heard. and seen Bruce and not the two per-

formances involved. I would ask the answer be 

striken and.. she be asked with regard solely to those 

two performances to answer. 

JUDGE MURTAGH:  The Court 

appreciates the limitation of the response, not only 
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in this respect, but generally, but will take it for 

what it is Worth. 

Q  And would your answer be the same, Miss Kilgallen, 

if your answer were restrictedsolely to the performances in 

exhibits---People's ExhibitallA and 5A? 

A  Yes, I believe it would. 

Q  Now, Miss Kilgallen, you characterized Mr. Bruce as 

a brilliant comic; I wonder if you could amplify on that a bit. 

A  Well, he has great perception-- 

JUDGE MURTAGH:  You mind 

keeping your voice up,it's difficult to hear you. 

A  He has great perception, great awareness of current 

events-- 

MR. KUH:  If your Honor 

please, I'm going to object unless it's clear that 

these answers are directed to these two performances. 

MR. GARBUS:  Your Honor,. 

each qUestion that I ask is directed to these two 

performances. 

JUDGE MURTAGH:  I think the 

witnesii has indicated that she is not responding to 

that and the questions are not clear in that regard. 

I think Mr. Kuh has a point. 



23 

MR. GARBUS:  I will rephrase-- 

JUDGE MURTAGH:  I suggest the 

question be rephrased so as to be clear. 

Q  With respeotto the performances, that are transcripts, 

People's Exhibits 4A and 5A, will you characterize your descrip-

tion of Mr. Bruce as a brilliant comic? 

A  I still think, having read the transcripts that he 

is a brilliant- 

JUDGE HURTAGH:  The Court canaot 

hear the witness. 

A  I still think that having read the transcripts that 

he is a very brilliant man and that he has great social aware-

ness that basically he's an extremely moral man and is trying 

to improve the world and trying to make his audiences think, 

which, I think is a very good thing and very moral and to be 

applauded. 

JUDGE CREEL:  Do you refer to 

him as a comic, is Counsellor's question, or as a 

satirist? 

THE WITNESS:  I refer to him 

as a satirist, he frequently funny, but I think-- 

JUNE CREEL:  In a sardonic 

way? 
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THE WITNESS:  Well,sometimes 

in a very general way, but he can be very sardonic 

and he can be .very cynical and satirical but he 

is usually extremely pertinent 

You described Mr. Bruce as a moral man by virtue cC 

the material contained in the transcripts identified as People's 

Exhibits 4A and 5Alyould you amplify on that a bit, what are 

the morals that Mr. Bruce is concerned with? 

A  Well, he seems to be concerned with almost every 

moral issue that there is. He seems to be concerned with 

religion, with civ5.1 rights, with the behavior of-people in 

a giverlsituation and he seems to want things to be better. 

Miss Kilgallen, in the transcripts the words mother 

fucker „cock sucker, fuck, shit and ass are found, isn't that 

correct? 

A  Yes. 

Will you please describe for the Court the manner in 

which those words are used? 

A  Well, I have heard these words-- 

MR; KUH:  If your Honor 

please, excuse me, Miss .Kilgallen, I will object to 

asking for the manner in which they are used; the 

manner speaks for itself. 



25 

JUDGE MURTAGH:  Sustained. 

MR. KUH:  If she's asked 

for a critical appraisal I have another objection to 

that. 

Q  Q  Are the words cock sucker, fuck, shit, and ass and 

mother fucker' used in the transcripts? 

A  Yes, they are% 

In what way are they used? 

JUDGE MURTAGH:  I think the 

transcripts speak for themselvery, Counsellor. 

MR. GARBUS:  L don't believe 

they do. 

JUDGE MURTAGH:  I don't intend 

to confine an expert witness in the area to the 

extent, but I suggest you use the witness not mere]y 

to reproduce something that is already in evidence, 

but rather to add to it if it would be competent to 

do. 

." Q  Miss Kilgallen is there an artistic purpose in the 

use of language as set forth in transcripts in People's 

A  In my opinion. there id. 

Q.  In what'way?, 

A  Well, 1 think that Lenny Bruce as a night club per- 
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Former, employs these words the way James Baldwin or Tennessee 

Williams or playwrites employ them on the Broadway stage, for 

emphasis or because that is the way that people in a given 

situation would talk, they would use those words. 

Q  Did you see Miss Kilgallen, "Blues for Mister 

Charlie'? 

A  Yes. 

Q  And 'are some of those words used in Mr. Bruce's 

transcripts, set forth or reflected in the transcript used in 

the play? 

A  I believe almost all of them. 

Are these words also used in "The Carpetbaggers', 

a book by Harold Robbins, which is presently being sold? 

A  Yes. 

Q  Can you tell of any other books that are being 

distributed that have the same language? 

A  Norman Mailer certainly uses all of these in his 

books which were best sellers. James Joyce used them and 

Henry Miller and many other authors, who are regarded as 

classical - 

MR. KUH:  May it please 

the Court, I think when we get into the area of 

what other particular items words are used in, we 



can proliferate side issues. I suggest that Counsel 

would be certainly free on a brief to say in such al 

such a book, pages so and so uses these words but 

I think to have an expert tell us what is in what.  

I'm told a widely circualted'document, certainly has 

no. place for expert testimony and I ask it be striken. 

JUDGE MURTAGH:  The Court has 

indicated it is going to be liberal and it will be 

liberal. We will allow the testimony, but I suggest 

to Counsel that it's just about worthless for you 

to produce an expert who testifies, that a given 

author used similar language of that nature. We 

are not prepared to assume that, that refers to the 

language contained in these two scripts in the nature 

of things. The witness would not could not possibly 

reflect just what is in lthese books. This is an 

opinion to the extreme and is not the kind that can 

be used in the Court of LIT, 

MR. GAHBUS:  All I asked her 

was whether this language was lused in books which 

have a contemporary-- 

JUDGE MURTAGH:  Don't you 

realize that any book could be widely different. The 

27 
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answer cannot be taken to have any great signigicance. 

MR. GARBUS:  I will withdraw 

the question. 

On the basis of the transcripts which you rea, 

before you testified can you give us your opinion with respect 

to Mr. Bruce's merit as a performer? 

A  I think he's a fine, brilliant performer. 

Q • Can you describe, for us whether there is any form 

or unity to the methOd of performance which Mr Bruce has?. 

A  Yea, his unity, I be.A.eve, is social commentary. 111 

goes from one subject to another, but there is always the 

thread of the world around us and what is happening today and 

what happened today and lwhat might happen tomorrow whether 

he's talking about was or peace or religion or Russia or New 

York, there isAelways a thread and a unity 

Q  Miss Kilgallen I show you Page 6 of People's Exhibit 

number 5A which relates to the performance of April 7, 1964, and 

ask you what comment Mr. Bruce is making when he discusses the 

negro situation? 

JUDGE MURTAGH:.  Is it Page 6, cf 

what date? 

MR. GARBUS:  April 7, 1964 

Beginning, "Phew: It's a naturo. 
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Q  Yes. 

JUDGE MURTAGH:  Counsellor, we 

will permit the question, but may I observe that 

if it is necessary to call an expert witness to 

interpret language, that the language probably is 

not the kind of language that will convey much to 

the audience-- 

MR. GARBUS:  I'm not - 

JUDGE MURTAGH:  -you are asking 

an expert witness, now, to interpret the English 

language to a Court. 

MR. GARBUS:  No, I'm not. 

I'm asking her to discuss the comment that Mr. Bruce 

makes the social comment in this particular part of 

the monologue. 

JUDGE MURTAGH:  Proceed 

Q Miss-- 

A  I think that in this case Mr. Bruce is hopeful that 

the negroes will get a better break that, because of the civil 

rights law being passed they will have equality They will 

sit on juries, where they have never sat before. They will 

be judges and they will have equality and this will come to 

pass.,„\ 
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71t 
 

Miss Kilgallen, I now refer you to Page 11 of People 'B 

Exhibit 5A, which is the performance of April 1, 1964, to 

that portion beginning with Mr. Goldwater relating to a con- 

versation or a performance of a conversation allegedly by Mr. 

Goldwater with a group of American negros, and ask you what 

social comment is made by Mr. Bruce from that portion of that 

exhibit? 

A  A  I think this part of the transcript indicates that 

Mr. Bruce feels that Senator Goldwater does not have much 

rapport with the negro; that he's apart from them as many peql.e 

are in Arizona. That he doesn't speak their language and that 

they can't get through to him; but they do get through to Mr. 

Bruce and he is with them. He says it's a different language 

and a different culture and I think that's one of the reasons 

that he employed the words he did, because that is part of a 

different culture; not Mr. Goldwater , s culture. 

Have you. heard the word mother fucker used before? 

A  Yes. 

And in this contex how 18 the word used? 

A  Sometimes it was used as an epithet, a term of 

aprioum and sometimes I have heard it used among show business 

people, who sometimes speak rather frankly and roughly, as a 

term of endearment. 
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Miss Kilgallen, now, directing your attention to 

People's Exhibit 4A, which is the April 7, 1964, performance 

I would like you to read quietly, the beginning of a reference 

to Mrs. Kennedy and then it goes on until it discusses a funnel 

being put in someone's ass. 

A  What did you want me to answer about that? 

The social comment that is made by Mr. Bruce in the 

monologue which essentially in this point consists of two 

parts, Mrs. Kennedy's reference and then in reference to the 

alleged hero having a funnel shoved up his ass. 

A  I get the impression that Mr. Bruce did not agree 

with the general Press information about Mrs. Kennedy climbing 

aboard the car-aboard the rear of the car to help the service 

man aboard. That she was frightened and confused and that the 

secret servicd man, if, he did get a medal, did not really 

deserve it for heroism. I can't say that I agree with that; 

I wasn't there. I don't know what was in Mrs. Kennedy's mind 

or the secret service man's mind, but I think it was another 

of_his social commentaries. 

MR. GARBUS:  I have no further 

questions of.this witness. 

MR. SCHWARTZ:  Your Honor just 

one or two before cross examination. 



*I  JUDGE MURTAGH:  All right, you 

may. 

DIRECT EXAMINATION 

BY MR. 1SCHWARTZ: 

Q  Miss Kilgallen you mentioned that it is part of 

JO to cover theater openings, night club openings in and 

around the metropolitan area .and elsewhere  that 44a4tT 

A 
 

That's ;correct. 

Q  And that, . yoll, over the past few lyears, have been 

familiar with Mr.''Biuce's work among other people? 

A  Yes. 

Miss Kilgallen, do you know whether Mr. Bruce has 

previously played:in a night club or a theater in New York 

within the last two years? 

`MR. KUH:  If your Honor 

please, I will object to that, I think we have on 

issue two particular performances that are being 

claimed. Whether he has played every night to 

every theater, from Maine to Southern California, 

I cannot sea that it would add to this case.. 

JUDGE MURTAGH:  You have much to 

your point,:but we will allow it. 

A  I know that he played Carnegie Hall and I am not are 
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of the date, but the last time I saw him was at Basin Street 

East. 

JUDGE MURTAGH:  Were you present 

at Carnagi&Hall? 

THE WITNESS:  No, I was not 

present in Carnagie Hall. 

JUDGE MURTAGH:  You don't know 

what transpired there? 

THE WITNESS:  No, but I was 

present in Basin Street East. 

Q  You know he did play Basin . Street East? 

A  Yes, I was there. 

How long ago was that? 

A  I really am not sure of the date. 

Q  --would you say? Do you know that Mr. Bruce also 

played the Villiage Vanguard? 

A  I am aware of that. 

Did you also know that in November of 1963, and 

again in March of'1963, Mr. Bruce appeared at the Village 

Theater on Second Avenue and East 6th. Street? 

A  I am not sure that I knew that. 

JUDGE MURTAGH:  Were you there? 

THE WITNESS:  No, I certainly 
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wasn't there. 

Q  Miss Kilgallen, you read the transcripts of Mr., 

Bruce's performances of April let and of April 7th,-. are those 

the transcripts that Mr. Garbue showed you? 

A  Yea. 

Q  And I ask you, when you were at Basin Street East 

if you heard whether or not he used the same words that you 

read in the transcripts? 

MR. KUH:  If. your Honor 

please-- 

A  Yes, he did. 

MR. KUH:  I will object 

to that. We have on issue the performances here. 

We have at issue the extent to which this witness 

may testify. This witness may be testifying on th3 

basis of anything she has heard, but to get into 

the particulars of the performances. as far as any-

one knows, was not recorded or materialized. I 

think-- 

MR. SCWARTZ:  Your Honor, may 

I be heard for-- 

MR. LONDON:  If your Honor 

please-- 



JUDGE MURTAGH:  Mr. London, th113 

is direct examination by your colleague. 

MR. SCHWARTZ:  May I-- 

MR. LONDON:  I was just goirg 

to address myself to the question of relevancy and 

materiality on that question. 

JUDGE MURTAQH:  In other words, 

you are opposing the question. 

MR. LONDON:  I'm not. 

JUDGE MURTAGH;  Well, then I 

think you ought to let Counsel proceed,  with his own 

examination. The question was objected to and 

Counsellor was about to respond to the objection. 

MR. SCHWARTZ:  May I say. your 

Honor, I offer this for two purposes. First of all, 

because my clients,of course, are on trial for 

knowingly putting on an obscene performance. And Mr. 

Bruce, the record will reflect, from Miss Kilgallen'a 

testimony of the other performances, he said the exact 

same words and there was no prior arrest. Secondly, 

because she could compare the performances and say they 

were substantially the same and she found artistic 

merit in both. 

35 
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JUDGE MURTAGH:  Well, we will 

allow it, although the witness' testimony in that 

regard cannot be too convincing, because there's 

a general situation but we will allow it for 

whatever it's worth. 

Q  Am I correct that you say, in the performance you 

saw at Basin Street East, exactly the same words. the words 

that were illicitod by Mr. Garbua in direct examination, were 

used? 

A  Yes, of course there was no reference to Miss 

Kennedy, because that was prior to the assasination. but many 

of the same bits, as they are called in show business, were 

used) or similar ones, and certainly the same language were used. 

Q  And at that time did you also make a judgement as 

to the artistic merit of lthe performances that you saw at 

Basin Street East? 

A  Yes, I believe I wrote about it. 

Was your judgement then the same as you testified 

to here this mowing, that the performance did have artistic 

merit, not only social comments, but political, religious. 

Was your conclusiOn then the same that it *.is new? 

MR. KUHL  If your Honor 

please, the People will object to critical 

evaluation of the performance. 
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JUDGE MURTAGH:  Sustained, We 

can't go that far afield, please. 

Q Miss Kilgallen, did you, as a columnist and as an 

expert, follow Mr. Bruce's career from the time you first saw 

him in Chicago to today? 

A  Yes, I did.• 

Q Did you follow his activities here in New York, 

the area where you are located? 

A  Yes, the first time he came to New York I went to 

see him at the Den and the Dwain (phonetic) 

Q Excuse me? 

A  It was a place in a little hotel downtown. but not 

in the Village, in between called the Dwain. It was called the 

Den in the Dwain and I went to see him three or four times 

during that engagement. 

Q  I see. During that engagement did Mr. Bruce use 

substantially the same words that Mr. Garbus has referred 'to 

here in his direct examination? 

A  Yes, he did. 

Q  Did he at that time use any of the same bits, as 

you call them?  

A  Yes, he used some and he used others, like the 

Palladium bit, which I don't believe is in this transcript. 
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Q  When for the next time here in the metropolitan 

area did you see Mr. Bruce? 

A  At Basin Street East 

So you saw him three or four times you say at the 

Dwain and again at Basin Street East. On how many occasions 

on Basin Street East? 

A  Two or three times. 

Q  So you saw him at least five or six times here in 

New York, is that correct? 

A  That's correct. 

During which time he used the same language and slams 

of the same bits, is that correct? 

A  Yes. 

Now, to your knowledge--you say you followed Mr. 

Bruce's career? 

A  Yes. 

Q  Do you know, prior to this arrest, if Mr. Bruce was 

ever arrested here in New York? 

MR. LONDON:  Objection, your 

Honor. 

'JUDGE MURTAGH:  Sustained. 

MR. SCHWARTZ:  Thank you. I 

have no further questions. 
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JUDGE MURTAGH:  Yes, please use 

some discretion. 

MR. SCHWARTZ:  I am. I thought 

I used diScretion. 

JUDGE MURTAGH:  I quite agree 

with your colleague with regard to your question. 

You Altilcall, a mistrial. 

MR. SCHWARTZ:  I rephrased the 

question. 

JUDGE MURTAGH:  Please don't 

proceed with that line of questions,so that Counsel 

will have a real reason to take exception. 

CROSS EXAMINATION 

BY'MR..KUH: 

Q  Now, Miss Kilgallen, other than the Goldwater 

dialogue and the Jackie Kennedy incident, that Mr. Garbus 

directed your attention to,can you tell us, referring to the 

two scripts that you have read--the two transcripts that you 

have read, that have been identified as April 1st and April 

7th performances, what other items in thobe transcripts de-

monstrate to you that Bruce is an extremely moral man, that 

he was trying to make audiences think, that he had a valid 

artistic purpose and some of the other nice things you have 

to say about him? 
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MR. GARBUS:  May I ask that 

Miss Kilgallen be given a copy of the exhibit, I 

don't believe-- 

THE WITNESS:  I have something, 

but I don't know what. 

MR. KUH:  I suggest she 

be given copies of exactly what she was previously 

given copies of. 

MR. GARBUS:  Those were our 

copies, 

Well, let me—withdrawn. Miss Kilgallen, were you 

given copies of the exhibits that you read before coming into 

this courtroom? 

A  Yes, I was. 

Q  When were you given those? 

A  Oh, a week or so ago, they were sent to my home. 

And do you still have them at home? 

A  Yes, I do. 

Did you read them over several times? 

A  No, I read them over once. 

And on the basis--you read each of them over once? 

A  That's right. 

Q  And your testimony is at least in part on the basis 
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of those readings is that correct? 

A  Yes. 

Q  All right. Now feeling free to leaf through the 

transcripts or use them as you feel from time to time that 

you have before you,gan you tell us. what other items, what 

other incidents in those transcripts besides the Goldwater 

dialogue cr the Jackie Kennedy bit, convinces you that Bruce 

is an extremely moral man, that he has a valid artistic purpme 

and what he says is extremely pertinent? 

A  Well, the first thing that he comes to, I'm afraid 

is something where he discusses the law. 

JUDGE PHIPPS:  What page? 

THE WITNESS:  It is ,Page 3 of 

the April 7, 1964 act of 10:00 p.m.'s transcript. 

Q  Are you telling us an item om Page 3 is the first 

item; in other words you go from Page 1 to Page 3 before you 

find an item that is extremely pertinent, demonstra*cea he's 

a moral man and that he has a valid artistic purpose. is that 

what you are telling ua? 

A  No, I'm not telling you that. 

Let's deal with Pages 1 and 2 and part of Page 3 

before you come--get to the discussion of the law and tell me 

what in that portion demonstrates these virtues of-- 
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A  The first two pages, in my opinion. are a build up 

to what he's saying. He's not a one line comedian. He doesn't 

come out like Milton Berle and just say one line and make 

everybody laugh. He builds up and he built this up to the 

point of what was prurient, if that's the rightppronunciation, 

and what was not- 

Q And so--I'm sorry. 

A  --and I think he felt that--I think he was talking 

about himself and his troubles with the law. And as I inter-. 

pret it, he meant that if what he said did not excite the 

audience erotically that it was not Unlawful and in that I 

think he's correct. 

Well, if I tell you that there is language used by 

the highest court in this State that indicates that he may 

be incorrect, would you state that he is still in someway 

aiding the community when he poses as an attorney and gives 

advice that may be incorrect? 

MR. LONDON:  Objection, your 

Honor. 

JUDGE MURTAGH:  Sustained. 

Q- 
 Well, on'what basis do you-believe he's correct. 

as to the status of the law besides getting out your column. 

of chit chat, have you also studied law? 
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A  No, I have not. 

Q  Have you any basis for believing that Bruce's 

explanation of the law is correct? 

A  Well, I have opinions as everyone does. 

Q  I have no opinion as to what makes an entertaineria 

gossip column, because I haven't studied in that area. Have 

you any basis for your opinion as to what is in fact is the 

law in this State or in this area? 

A  I have not knowledge. I have opinions. 

Q  As to what the law should be? 

A  . Sometimes. 

Q  Now, can you tell me, you say the first two pages 

of this April 7th dialoglue is just build up and the- social 

value to the artistic merit really gets going on Page 3. Can 

you tell me how, refer to the top of Page 2 to the phrase, 'obit 

in your pants and, the middle of Page 2 the words cock sucker, 

can you tell me, Miss Kilgallen, and I apologize for using 

that language, but we can't help it. Can you tell me in what 

way that is artistic build up or necessary build up? 

A  Those are not words that I use myself, but 

In fact, are they , Miss Kilgallen-- 

MR. GARBUS:  I will object--

--words-- 



MR. GARBUS:  --the witness 

hasn't-- 

--repugnant to the majority of the community when 

used publicly in mixed company? 

MR. LONDON:  The witness 

hasn't had an opportunity to answer the first 

question when the second question was asked. 

JUDGE MURTAGH:  I don't think 

that's correct, Counsellor. We will allow the 

question in any event. Objection overruled. 

Answer his question. 

Q  You stated those are words you don't use. Can 

you tell me if the prevailing portion of the community finds 

them repugnant in terms of usage in mix company, in, the public 

performances? 

A  I cannot speak for the majority of the community; 

I can only speak for myself, but I believe that certain words 

are valid and are not objectionable if they are used in the 

proper contex and if they seem right at the time and if they 

are said in the proper manner. Some people pan be offensive 

without using, what we would call, a dirty word. Some people 

could use a dirty word and not be offensive. 

Q  Can you tell me how the words or the phrase on 

Page 2, shit in your pants, and in Page 2, cock sucker, are 
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used in a way that blend artistic merit that demonstrate 

Mr. Bruce's moral character and that are inoffensive? 

A  Mr. Bruce sometimes uses those words almost as 

a throwaway. 

JUDGE MURTAGH:  Almost as what? 

THE WITNESS:  A throwaway. 

JUDGE MURTAGH:  What does that 

mean? 

THE WITNESS:  That's show 

business parlance I'm afraid, your Honor, it's 

aWoffhand thing that you almost donA hear. 

JUDGE MURTAGH:  How is the 

fact that words such as that or offhand, now does 

that make it proper if it is improper otherwise? 

THE WITNESS:  Well, your Honor, 

to me words are just words and if the intent and 

the effect is not offensive the words in them-

selves,are not offensive. A four letter word 

that might be objectionable to my mother if it is 

said ten times, might sound as innocent as four; 

it's just a word. It depends on how it's done. 

I have seen entertainers and I have criticized 

them, who didn't use these words. but were 
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offensive nevertheless and I can give you 

examples. I have criticized them-- 

JUDGE MURTAGH:  Never mind that. 

How about this, why is this not offensive? 

THE WITNESS:  Because of the 

way Mr. Bruce delivers the lines and becausethey 

seem-- 

JUDGE MURTAGH:  Did you hear 

him on these two occasions? 

THE WITNESS:  No, but knowing 

his performances I can almost picture the way he 

said them. 

Q  Let's discuas.:nith you then in that area you have 

just brought up. Miss Kilgallen, you say you generally know 

the Bruce performances? 

A  Yes. 

Q  Are you familiar nith the Bruce performances on 

television? - 

A  I,believe I have seen him on television, but I 

am not as familiar with him on television as I am in night 

clubs. 

Q  Are you familiar with any of the Bruce's phono-

graph records? 
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A  I think I have one. 

 

Q  Do you know which one it is? 

 

A  No. 

If you saw a group of records would you recognize 

it. 

 

A  Not fox,  sure, no. 

 

-Q  Is there any point in showing you a group of records? 

 

A  Well, I could look at them if you would like. 

 

Q  -I ask if you recognize ever having heard at any. 

time any of those records? 

 

A  I think I have seen, I think the one I have is the 

one with the Klu Klux Klan on it. 

That's the one that is called 'Either We Can't Tell 

Togetherness or I'm Not a Nut Elect Me',is that correct? 

 

A  Yes. 

Any of the others? 

 

A  I don't believe I have any of the others. 

 

Q  Now, do you know whether on that record' I'm not 

a Nut Elect Mb', Mr. Bruce uses any of these four letter words 

that Mr. Garbus so gallantly used inlhis examination? 

MR. LONDON:  If your Honor 

please, I object to any further examination about 

the nartieu4 record that has been shown to the 
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witness unless it's offered in evidence 

MR. KIM:  I have no 

objection. I will offer in evidence the -record 

M4ot-a-NUt-Elibt Me:  by Lenny Bruce, subtitled 

'TogetherneSs1; 

JUDGE MURTAGH:  There being no 

objection it will be received. 

MR. SCHWARTZ:  Your Honor, I 

will object to it as being irrelevant to the per-

formance in-- 

JUDGE MURTAGH:  I will sustain 

the objection as.  to your clients. I will permit it 

as to the defendant. Lenny Bruce Any questions will 

be considered only as to Lenny Bruce. 

Now you mentioned before something about Mr. 

Bruce's bits or something at the Palladium, is that on that 

record? 

A  No, I'm' not so sure, it's so long I heard the 

record I really coUldn't tell. 

Q  Was that a bit, so called about the Palladium a 

rather lengthy bit? • 

A  Yes. 

Quiu lengthy? 
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A  For him it is. 

Q  And except for one word at the very end, which I 

think and I'm not sure and I must apologize, piss, do you knew 

whether-- 

A  The word what? 

Q  Piss mentioned, urination, I think that's the word, 

I'M not sure of that, I may be wrong on that. I think there's 

one such word at the end. Except for that do you know of any 

other four letter words or combinations, and I apologize, Mies 

Kilgallen, such as cock sucker or mother fucker throughout 

this lengthy bit? 

A  I don't know it by heart, I only know the general 

idea and that I found it very amusing. at least to show people. 

I don't know whether it would be to the average audience, but 

I know Milton Bone laughed a lot when he heard it. 

Q  Thank you If I tell you that teat record contain3 

no vulgarity, none of the words that Mr. Garbus used so far in 

examining you, would you dispute that contention? 

A  No, air!  that makes sense. 

Q  And so you recognize that Mr. Bruce can be amusing, 

even to Milton Ber2.e, without utilizing anylof these four 

letter words or combinations of them? 

A  Yes, I'm sure he can, because I think he's a near 
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genius. 

Q  You think he's a near genius? 

A  Yes. 

Q  And if I tell you that all through that record and 

these others that I have here, fuck,' mother fucker and cook 

sucker and cunt and the whole list of them are not used at aD4  

would you say that these records show less genius than the 

scripts that yoU have read? 

MR. LONDON:  Objection. 

A  No. 

JUDGE MURTAGH:  Objection 

overruled. 

Q  Would you say that Bruce is able to get his social 

satire, his moral values, his artistic ability across fully' 

and ably and unimpeded without the use of these words that I 

think you recognize, you, yourself, you indicated, were not 

used?,, 

MR. GARBUS:  I object to that, 

this trial is about these transcripts not about 

anything else. 

JUDGE MURTAGH:  Objection 

overruled 

A ,  I dnn't know whether he can get his meaning across 
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fully, because some of these words, which are objectionable, 

as you put it,,are terms that are used by people in real life. 

and I think to be more graphic he must use them just as a play 

write or a novelist would use them. 

Q  Let me read you this, and I'm reading from Page 22 

of the April 1st performance of Exhibit 5A in evidence and 

you tell me why this is necessary to be graphic, he's just 

described Jackie Kennedy in the automobile and then he goes 

on, "That's the--" You may look at it in the event I'm calling 

it out of contex. Page 22. 

A  I'm sure you wouldn't do that. 

Thank you. And he says, "That's the way all of us 

feel, shitty all the time and low because we're no good cause 

we run away but nobody ever stays it's all bullshit none of you 

mother Puckers ever stayed one time in your life you never 

stayed and that's why you can sit and indict." Do you fee/ 

that that language, is necessary to the effectiveness of that 

portion of that script? 

A  I think he felt it was necessary and perhaps it was. 

He was expressing the fear that all human feel and he was 

sympathizing with it. 

Q  And do you believe that the words, mother fucker 

and ohitty and tni forth were necessary to that expression, apart 
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from what he might have felt was necessary--do you feel that 

was necessary, you as a person who is critical is here as 

an expert on criticism? 

MR. GARBUS:  I would object 

to that, your Honor. 

JUDGE MURTAGH:  Objection 

overruled. 

A  I really can't judge that, because I didn't hear the 

way he said it. 

Q  Well, will yo4 recognize, Miss Kilgallen, that there 

are at least an appreciable number of persons in the communij 

who would find that language highly repugnant? 

A  I'm sure there are 

Would you recognize that in many of Bruce's per-

formances, including the one at Carnegie Hall, numbers of 

persons have walkOd out? 

MR. GARBUS:  Objection to tht 

I don't believe Miss Kilgallen could testify whether 

or not people walked out at a performance at which 

she was not"present. 

A  ado one walled out when I was present. I was not 

present at Carnegie Hall. 

Har e you heard the Carnegie-- 
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MR. SCHWARTZ:  I object to what 

she mai• have heard. 

MR. GARBUS:  I object to any 

questions of Miss Kilgallen concerning what happened 

at Carnagie Hall., when the testimony has been that 

she was not there. 

JUDGE MURTAGH:  I think we might 

sustain the objection. 

MR. KUH:  Certainly, yhur 

Honor. 

Now, can you tell me, Miss Kilgallen the use of 

this language--withdrawn. Can you tell us how the use of this 

language, not in Mr. Bruce's eyes but in your eyes, .as a 

critic, a person who was qualified here as an expert witness, 

will you tell us how the use of this sentence „that I read, 

is necessary to the artistic unity, if you will, of the Jackie 

Kennedy story? 

MR. GARBUS:  I will object to 

that, the witness has already testified that this 

language was necessary to get across the impact of 

Mr. Bruce's statement. She said that two questiorn 

ago, direct answer to Mr. Kuh's question. 

JUDGE MURTAGH:  Objection 
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A  1 think that the necessity comes from the writer or 

the performer of the material. I believe Mr. Bruce is both 

his own writer and performer and if he feels it's necessary 

I do not object to it.. 

Q  Well, are you saying then that in your eyes Mr. 

Bruce can do no wrong? 

MR. GARBUS:  I object to 

that, that was not the witness' testimony. 

MR. SCHWARTZ:  I object to that. 

A  No. 

JUDGE MURTAGH:  Sustained. 

Rephrase• your question. 

Q  Can you tell me, apart from the fact that if Mr. 

Bruce feels it's necessary, you are satisfied as a critic, 

that it's necessary, can you tell me specifically your own 

personal critical appraisal of how that is necessary to the 

artistic unity of the Jackie Kennedy story? 

MR. GARBUS:  I will object 

to the question. 

JUDGE MURTAGH:  Objection. 

overruled. 

MR. GARBUS:  I respectfully 



except. 

A  I do not underwrite everything that Mr. Bruce may 

have said; I'm just saying that what I have read does, not 

offend me. 

Q  Then you conpede, as a critic and as an expert in 

criticism, that these Worda may be unnecessary to this story, 

that you personally cannot find a justification for them 

although you personally do not object- 

MR. GARBUS:  I will object 

Q  --is that what you are telling us? 

MR. GARBUS:  ;I object to the 

question on the ground it's argumentative, on the 

ground it rephrases the witness' testimony in a 

manner which she did not give it, on the ground it 

calls for speculation. 

JUDGE MURTAGH:  Objection 

overruled. 

MR. ()ARHUS:  I respectfulZT 

except. 

A  I believe that if Mr. Bruce in his routine felt it 

was necessary then it was necessary. 

MR. KUH:  T. ask that my 

question be read back for Miss Kilgallen. 
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JUDGE MURTAGH:  So ordered. Real 

the question- back. 

(Last question re-read) 

Q  Although you personally would not use them in your 

own vocabulary. 

A  Sir, as a critic and I know you doubt my qualifi-

cations but-- 

MR. KUH:  That's been 

ruled on by the Court and I accept all of the 

rulings.by this Court, Miss Kilgallen. on any matter. 

A  I could enlarge on them, but that's all right. But 

as a critic I have only to tell what I think about an act, I 

don't have to justify every word in it. 

JUDGE MURTAGH:  But you are 

being asked now to justify it. In other words, to 

testify on the soundness of your meaning. 

A  Well, I feel it is in Mr. Bruce's style, just as 

'Blues For Mister Charlie' is in James Baldwin's style and 

"Tropic of Cancer' is in Henry Miller's style. He has the 

right to use the words he feels are fitting and pertinent'and 

perhaps dramatic. 

Well, I don't want to get us off on literary by-ways 

but doesn't "Blues For Mister Charlie' have a plot; have 
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character development, has conflicts between characters, have 

all of the elements of. good theater, regardless of who wrote 

it or acted in it? 

A  Well., no, if it were badly acted it wouldn'.  have 

been as gooda play. 

a  It wouldn't have been as good a swearment but the 

play would be essentially the same play? 

A  As a critic I disagree with you, but I feel that fit 

Bruce is in his way like a play, he has a beginning. a middle 

and an end in his performances.. 

Q  Can you tell us how you can tell- --I know how you 

can tell the beginning; because the man comes up to the platnrm. 

Can you tell us how you can tell the middle and how you can 

tell the end, except that he- leaves the platform? 

A  Well, at'the end there is a kind of a coda just as 

you could tell in music if you know anything about music. 

When the end id coming to a symphony there's a coda and with 

Mr. Bruce there's usually a coda. 

Q  Can you tell me what the coda was in either of theme 

two performances that you read at home? 

MR. GARBUS:  Your Honor, may 

I object, I think these transcripts are incomplete 

and the record reflects that they are incomplete,. 
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they don't have either a beginning or end. 

JUDGE MURTAGH:  Objection 

overruled. 

Q  If I point out to you, Miss Kilgallen, that the 

performance of April let the transcript appears to be com-

plete to the point of goodnight and thank you, other than 

goodnight and thank you can you tell me what Is Lenny Bruce's 

coda, haw do you distinguish it from the rest of the per-

formance? 

A  Well, in print you can't; when you are there you can. 

Q Well, can you tell me, trying to recreate as a good 

critic, the emotions that you experience can you tell me how 

when you are there you know the end is approaching? 

A  As a critic I don't necessarily experience emotions, 

s 

Q Can you tellme how you know, when you are there, the 

end is approaching? 

A  There's '13- sort of tempo. 

Q Can you ltell me how the tempo changes as the end 

is approaching? 

A  It accelerates. 

Q So that as Bruce gets faster in speed you assume 

that he's coming to the end of his performance? 
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MR. GARBUS:  I will object 

to the question, the witness used the word 

accelerates, ,it does not necessarily mean that it 

gets falter in speech. 

JUDGE MURTAGH:  Objection 

overruled. 

He might accelerate in speech--in rapidity of speech 

or in his manner or in the topic, in his dramatic values, 

Q  From the form of these transcripts that you have 

read apart from the delivery, I think you indicated that 

apart from Bruce's delivery the materials themsblves have an 

artistic value, did you not? 

A  I don't know that I did. 

Q  Well, do they let me ask you that of the materials, 

have any artistic value apart from Bruce's own personality? 

MR. GARBUS:  I will object 

to the question. I assume what Mr. Kuh means by 

the material, by the subject matter. 

MR. KUH:  If Miss Kilgallen 

doesn't know what I mean I would be delighted to-- 

JUDGE MURTAGH:  Objection 

overruled. 

MR. SCHWARTZ:  Your Honor, may 
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I object on the ground it has been testified to. 

' JUDGE 4URTAGH:  Objection 

overruled. 

 

A  Well, I don't think--just as-- 
, 
•  JUDGE MURTAGH:  Just one minute. 

Counsellor, step up. 

(Discussion off the record) 

 

Q  Do you understand the question? 

A  Yes, I think you cannot divorce the contents from 

his personality because he's a performer he's not a writer 

like Hemingway who writes a book to be read. He writes or 

has been taken dwon and we read it now because he has spoken 

it and just as you and I might have a conversation that would 

be very interesting to us, if it were taken down, by the c,;urt 

stenographer and read by someone else who didn't know-- 

MR. KUH:  Like en appellate 

court. 

 

A  --and ,  didn't know how we looked and what o'er de- 

meanor was, whether ue.were convincing or kidding, it might be 

perfectly inane. Like a love scene can be inane unless it's 

well acted. 

 

Q  Then are you suggesting, Miss Kilgallen, that you 

cannot in any fashion, from this script that is before you 
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crystallize and explain to the Court any artistic merit from 

the words of the coript? 

MR. ° ARMS:  I will object to 

the question, ask that the witness not answer. He's 

attempting to put words in her mouth that was not In 

the testimony. 

JUDGE WJRTAGH:  Objection 

overruled. 

A  I cannot: crystallize, I can only tell you that I 

can read this script 'because of having heard him and seen htn 

in the past and imagine haw it.tea done. That's all I can, 

tell you. 

Q  Isn't one of the skills of a critic--of an expert, 

if you will, in the field of criticism an ability to articulate 

for persons who cannot articulize? 

A Yes. 

Q  Now, will you do your best inspite of your years 

of experience as a critic, to articulize to us Mut is the 

artistry in the Bruce performance that can be seen by anyone 

by reading the cold script? 

A  I think the artistry is his reflection of reality. 

Q  And will you tell me how, far instance are you' 

familiar with a portion of the script, Page 25 of the April if 
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performance that starting about the middle, deals with sodomy, 

sex with animals, IS you will, and then Page 25 of the April Tat 

performance, and'dogs and cats and I think hippopotamuses and 

the SPCA and then goes on, 

husband With a.chicken.Would you get, belt him, really feel 
• ' 

bad, bad. A Chicken ah it's an odd bed ah I feel like ah, 

I'm the last one to know. I'll tell ya--" and goes on to 

Page 26. Will Yoti,tellNs what the artistry or the social 

value or the merit.or the good is in the Bruce story of sexual 
1.  4.. 

intercourse with fichicken? 

GARBUS: 

to Mr. KUh's Characterization of Mr. Bruce's per--

formances; the testimony has already been that this 

is not a discussion of sex with animals per say, 

but rather a social comment made by the use of these 

symbols. 

*GE MURTAGH:  Objection 

overruled. 

A  Well, sir; sodomy is in the bible if it can be real 

in churches I.wouldn't rule it out for Mr. Bruce's act if he 

cared to comment on 

Q  Well, would you say then that anything that is in the 

bible, for instance, have you seen Eros (phonetic) the book? 

"If you came home and found your 

I will object 
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A  I have seen one copy of it. 

Q  Did you happen to eee the copy, that went honey-

combing through the bible and pulled out its sexual interluds9? 

MR. OARBUS:  Your Honor, iay 

I object to this as irrelevant. what was in Eros. 

JUDGE MURTAGH:  Objection 

overruled. 

A  I don't believe I saw that, no, I think I had a first 

copy and that must have been in a subsequent issue. 

Q - Is it fair to say the bible or at least each book or 

the bible has in entirety a beginning a middle ,and end, a 

chronology, a dealing with certain characters, such that there 

is continuity, at least within each book of the bible? 

A  I think there's en intention of chronology; it could 

be sometimes quite confusing. 

Q But at least you recognize, as you know, certain 

intentions of Lenny Bruce and you notice certain intentions 

in the bible? 

A Yes. 

Q Do you recognize beyond the intentions generally 

acme cohesiveness within each book of the bible? 

A  Well, the creation is pretty well written. 

Q I'm sure that the Lord is thankful to you for that 
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comment. Now would you tell us just what cohesiveness do you 

see in the Lenny Bruce script that you hold in your hands? 

A  Well, he.  goes from one subject to another but it is 

always commentary on life, manners, morals. 

Q  Well, now ;will you tell me how.the incident of a 

wife coming home and finding her husband having sexual inter-

course with a.chicken is a valid commentary on sexual morals? 

MR. LONDON:  Your Honor, M. 

Kuh has ten times misstated this exhibit; there is 

-nothing here about having sexual intercourse with a 

chicken. 

JUDGE MURTAGH:  That's argumen-

tative, Counsellor. 

MR. LONDON:  It isn't 

argumentative; I read the plain words. your Honor. 

JUDGE MURTAGH:  The witness has 

read the words. Now, id the witness misread them, 

either by reading them or through the question, then 

there's a reflection on the record, but I don't 

think this witness did. I will allow the testimony. 

A  Would you repeat it, please? 

(Question was reread) 

A  Well, I didn't read it quite the way you did. 
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Q 
 

Toll me hot: you read it and tell me how it's a valid 

commentary. 

A  It ;Just said the chicken was in the bed. I took it 

as to rediculo the laws of sodomy, if the appellate court will 

forgive me. 

Q  Do you know if it is a crime to have a chicken, and 

using it in the vernacular, to have a chicken in bed, if there-

is no sexual act With the Chicken? 

A  I do noe,,know. 

I object to JUL GARBUS: 

that, your Honor. 

JUDGE MURTAGH: Overruled. 

Q  Well, ir you don't know how can you say that this 
is ridiculing the laws of sodomy; if I tell you there is 

nothing criminal about having ten chickens in bed with you 

all at the same time or one at a time-- 

A  I think that'd 

MR. GARBUS:  Objection, your 

Honor. 

JUDGE MURTAGH:  What? 

MR. GARBUS:  On the ground 

that this witness' knowledge of law is not relevant 

to the case-- 
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JUDGE MURTAGH:  Sustained, 

sustained. 

MR. GARBUS:  --she is not 

competent to-- 

MR. LONDON:  May I add it's 

against the law to keep chickens in the apartments 

in New York City. 

MR. KUH:  I think there 

are many people that have them in the deep freeze 

and Lenny Bruce may transfer them to the bed, I don't 

know. 

Q  Can you tell me, Miss Kilgallen, in what way the 

picture of doing it with dogs or cats and possibly hippopota-

muses and then having a chicken in bed and so forth, can you.  

tell me in what way that is valid social commentary or valid 

artistry? 

A  I think the chicken was the point of ridiculous. As 

you pointed out yourself, there's inthing wrong with it. It's 

obviously an impossibility and there is no law. That is what 

made it funny. 

Q  What doeS that contribute, as you say to some social 

value, Bruce'is a moral man, that it's artistic;  will you tell 

me, as a critic, in what fashion it does that? 
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A  There are laws about sodomy. 

Q  But you say thin is not--does not involve sodomy, 

indeed sodomy is impossible. 

A  At the end when you come to the chicken it is, but 

he got into some other animals. 

Q  Will you tell me how this whole portion Bruce got 

into some other animals and then some talk involving a chicken 

in the bed can you tell me how that is artistic can you tell 

me that it is in society that this is improving. changing, can 

you tell me what the benefit is in that portion of the per-

formance? 

MR. LONDON:  Objection to 

the question. 

JUDGE MURTAOH:  Objection 

overruled. 

A  I don't believe I said it was beneficial. 

Q  Well, you indicated, I think, that his performances 

as a whole or a unit, and that they are extremely moral and 

they serve social purpose and deals with religion, social 

commentary and various other tolerances and so forth. Now, 

would you tell UB just how that portion fits into your testi-

mony up to this point? 

A.  It could be social commentary without being 
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• 

ascribe? 
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necessarily benefiFial immediately. 

Q It can Se social commentary, I guess, if it talks 

about anything at -all, but in your terms it's social commentary 

dealing with religion and prejudice and so forth. What type 

of social comOntary is this other than a possibly absurd, 

possibly infantile, possibly foolish, dirty story? 

I could not characterize it as that. I didn't hear 

the tone in whiCS he S,Ad it and so I can't tell. 

Q Fran thefsciipt can you tell us any possibility you 

see in it, ascribi
A  
ng to Bruce in whatever tone you wish to 

Honor, on the, ground that this witness' testimony was 

a comment on the sodomy laws and ridiculing the laws 

and thst'-- 

JUDGE MURTAUB:  Objection 

overruled. 

 

MR.. SCHRARTZ:  I will object 

to the question on the ground the witness has already 

testified there are certain-- 

JUDGE MURTAOH:  This is cross 

examination, objection overruled. 

Q I didn't hear your answer. 
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A  I don't really think I can elaborate on that. It's 

just part of the routine and taking it out of contex I cannot 

comment on it any further. except that he must have been 

referring to what be thought were ridiculous laws. 

Q  All right. Now, you say taking it out of contex; 

let's see it in context. The following is a man who is in-

jured in an accident and made passes at the nurse in the 

ambulance and proceeds .to some discussion of Italians and Jews 

and Anglo-Saxons and so forth. Will you tell me the unity of 

which you- have spoken? 

A  What page is the Italians and Jews? 

Q  I'm talking about Pages 25 and 26 of the April 1, 

1964 Bruce performance. 

A  And what do you want me to tell ycu? 

Q.  You said something.in your last answer about I have 

taken it out of contex; so I'm asking you to tell me how it 

ties into the contex at that point, shat is the lead, what is 

the flaw from a story about the accident and then this sodomy 

piece, if you till, or chicken in bed piece and then some 

comment on Itallails,FJeun and Anglo-Saxons. Will you tell me 

what the order of aymmetry is of those three stories? 

1411 GAHM:  I will object 

to the questionorr. thegrotind the witness testifisd 
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that thrOughout tho entire transcript there runs 

a theme of social comments and that these all fit 
1 

into it. 

JUDGE MURTAGH:  We want more 

than heropinion; we want to be able to judge her 
; 

opinion.; lar..Euh is implying that the question 

expresaed .by the witness does not have any basis in 

faot andihe'sftryind-to test her opinion. 
. f:'t •  • 
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If your Honor 

pleasee,':the witness haan't testified that all the 

unities iere obviously ; 

JUDGE MURTAGH:  Counsellor, I 

don't want your testimony, I want the witness' 

testimony. Objection overruled. 

A  I think I can answer this, sir. He starts with the 

. man who is 810,024M2 to the nurse and then he goes on to give 
1 

his opinion on thWamcrous proclivities of racial groups and 

he does so, so they are 'connected. 

Q  And that' is the connection? 

A  I think. 

And so the connection is a connection having to do 

with deviant sex, is that correct? 

MR. GAMS:  I will object to 
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it, that was not the witness' testimony. 

Q.  Does the connection--I withdraw the word deviant. 

The sex has to dog-the connection has to do with sex with a 

nurse while severely injured, with a foot just severed, with 

sex with various animals-- 

A  No. 

Q,  --sex possibly'with the chicken and the sex customs 

of Italians, Jews and Anglo-Saxons, is that it? 

A  Well, it's not quite in that order. 

Q You tell me what the-thread is other than sex as 

purveyed in this particular portion of the transcript? 

A  Definitely there's sex in all of it. 

Q This particular portion is there any thread other 

than sex. Miss Kilgallen. that is purveyed in this particular 

portion, from the top of Page 25 through, let us say the 

bottom of 26? 

MR. GAHM'S:  May I object to 

the question, it's unclear, threads on sex. 

JUDGE MURTAGH:  Objection 

overruled. 

A  I will agree with you that there is sex throughout. 

Q And la it sex of a type that at least has overtones 

of immorality, indecencY and possibly, possibly pervertion? 
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A  There's nothing perverted about making a pass at a 

nurse, there is nothing devious about that. 

Q  I gave you several words, indecency, immorality and 

possibly pervertion; I think you would concede that sex with 

animals, at least eczie segments of our community might find 

it perverted? 

A  I think almost all would. 

And would you find it at least strange and abnormal 

that a man in an accident• just having had a foot cut off 

immediately is making a pass in the ambulance at the nurse? 

A  Well, I don't think I know that much about men. 

MR. KUH:  Oh, Miss Kilgallon, 

this is not the place in which to learn. 

A  I think it might be difficult, but perhaps it is 

quite normal. 

Q  MISS Kilgallen, yoU said, I think, and I went on to 

these particular portions, but I say indeed in substance to 

all of Bruce's material--I'm not using my words, but trying 

to paraphrase what I thought was your expression, there was 

a thread of sexual- overtone at least? 

A  No, I said through this portion that we have just 

been discussing. There was no sex in the part about Miss 

Kennedy. 
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• None at all? 

A  No. 

• And the use of the various words, tits and hauling 

ass and mother fucker and so fdrth, those two segments-- 

MR. GARBUSL  I object to that, 

those words :sere not in Miss Kennedy's bit. Mr. 

Kuh at this point is making it very confusing. 

Q Let's turn back to Page 22 of the April 1st per-

formance and do you see at the top of the page the word, ass, 

do you see at the middle of the page-- 

A  What is the pate? 

JUDGE PHIPPS:  22. 

• Page 22 of the April 1st performance. The word, 

tits does not appear „but the word shit does. The top of the 

page the word, ass. describing Miss Kennedy's actions. Do 

you feel--later on it refers to she hauled ass, she felt lily 

a piece of shit, do you feel this is part of the same story--

and refers to the audience as mother fuckers-- 

MR. GARBUS:  I will object 

to Mr. Kuh's question. The mere use of the word, 

ass, themere'use of the word. shit, does not have 

any sexual connotation. 

JUDGE MURTAGH:  Objection 
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A  That doeS not have any sexaal connotation; to me 

it refers to excretion rather than sex. 

Q I see, but do you find there are words at least to 

a portion of our community, that are deemed filthy and din-

gusting? 

MR. ° ARHUS:  Objection, yoar 

Honor, the question has been asked and answered. 

JUDGE MURTAGH:  Objection 

overruled. 

A  I can only speak for myself, I can't-- 

Q As a critic, Mi33 Kilgallen, I'm sorry for inter-

rupting, but you do appear hero, not as Dorothy Kilgallen eye 

witness, but as Dorothy Kilgallen expert critic. Now. I ask, 

as a critic, if you do not servo a function in expressing cri-

ticism that in which you are speaking both for and to the 

community? 

A  I'm usually speaking to the community. 

Q And do you feel that if you were a person from the 

moon, let us say, the Journal American would hire you as a 

critic if you knew nothing about American poetry? 

MR. GARBU3:  Objection. 

JUDGE MURTAGH:  Overruled. We 

will consider it since we have elected-- 



ma. KUH:  I'would urge 

upon your Honor, this witness has.solely Veen 

testifying*for.-- 

JUDGE MURTAGH:  The Court is 

aware7- 

MR. KUH:  --I ask that 

her entire testimony be striken. 

JUDGE MURTAGH:  --in one breath 

the witness says she is an expert and in the next b .  

breath, when she does not feel she is qualified, eta 

denies that she is an expert. We will take it with 

that full understanding. 

MR. LONDON:  I think it's 

an unfair characterization of Miss Kilgallen, but 

in any event-- 

JUDGE MURTAGH:  On a number dr 

occasions she's definitely said it's her personal 

opinion and she does not reflect community or other-- 

MR. LONDON:  Perfectly true. 

I think a qualified witness could certainly have 

personal opinions and express them. 

JUDGE PHIPPS:  Not when they 

are brought on as a critic, then they are expressirg r 

75 
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giving an opinion as a critic does. 

MR. LONDON:  Not when the 

question calls for a personal opinion, but if I 

may-- 

JUDOE MURTAGH:  We are allading 

the question. 

MR. LONDON:  If I may say, 

your Honor, the witness has now been on the Stand 

for almost two hours and I wonder if a short recess 

wouldn't be in order. 

MR. KUM  I will be 

finished very shortly on this. 

• JUDGE MURTAGH:  Then we will 

continue. 

Q  Miss Kilgallen, I would--do you wish a recess? 

A  No, no, I'm quite all right. 

MR. HUH:  I didn't mean' to 

take the Court's perogative 

Q  Turning to the April 1st transcript, Page 21 of the 

April 1st transcript. that's the one that's been marked 

Exhibit 5A, may I ask you to look about six lines down where 

the transcript starts, because my aunt--my mother came home 

every day telling me stories about some guy took it out in the 
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testified to something completely different, he never 

testified to any motion from going up to here down 

here. He made two separate statements, both of which 

was contradicted by one witness for the defendant, 

stating_hetbok the microphone and jingled it. 

JUDGE PHIPPS:  No, not yestecoday.. 

JUDGE CREEL•  You are making 

absolutely an' error. This witness stood nearest to 

me and what has been characterized I think most 

unfortunately, but none the less that characterization 

is an accurate representation of ghat ,  that officer's 

testimony was. 

JUDGE MURTAGH:  Objection 

overruled. 

MR. GARBUS:  It is not my 

recollection.' 

Q  Assumingthatstate of fact, when that portion that 

. I have called your attention to on Page 21 was read, dealing 

apparently to a man or men exposing themselves before women, 

if.I tell you that there is testimony that Bruce moved his 

hands in the eres'of his pubic area together and moved them up 

and down, would you tell me what artistic value was in that 

performance? 
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A  I couldn't tell you. 

Can• you'tell me what morality on the part of Bruce 

that, that demonstrated? 

A  I don'tphink it would demonstrate morality. 

Q Indeed it ° would contradict morality. 

A  I think so. 

• MR. GARBUS:  T will object 

to Mr. Kuhr question. 

JUDGE MURTAGH:  Objection is 

overruled, you called the witness as an expert. 

Q Did you say you think so? 

A  I any I think it would not reflect morality. 

Q Would it contradict, contravene be the opposite of. 

morality, indeed represent Immorality? 

A  I think it might. 

Q Might? 

A Yea. 

Q Is there any question in your.mind about that? 

A  I didn't see it; I'm gust taking your-- 

Q Assuming I impose a hypothetical-- 

A  Hypothetically I think it would not be moral. 

Q Hypothetically do you think it would be immoral? 

A Yes. 
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Q  Do you think hypothetically it could be completely 

without any redeeming social purpose? 

A  I think that's going too far, I cannot say that. 

Q  If you think there might be some redeeming social_ 

purpose, would you tell us what social purpose might possibly 

exist? 

MR. LONDON:  Objection. 

JUDGE MURTAGE:  Objection 

overruled. 

A - Sometimes when we see something on the stage that Is 

bad there's a moral.in it that we can draw. It very often 

happens. 

Q  Can you tell me, reading the script and assuming th 

action that I described to you, what moral you would draw or 

what moral your readers would draw or what moral you think 

anyone who pew the show would draw? 

A  Well, I would not describe that to my readers; I 

woek for a family newspaper. 

Q  In fact, would you in terms of your readers reprint 

any of the Bruce dialogue that you have presently before you? 

A  I would not reprint any of the phrases that you ham 

pointed out, as being unacceptable to some people, because they 

don't belong in a newspaper. 
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Q Why? 

A  Because a newepaper has a wide circulation, We 

read by children, it's not like a place of entertainment where 

people go knowing fully well what they are going to see and 

pay for it. 

Q Well. the newspapers do report divorces and some-

times juicy divorcee, sometimes other sexual incidents and 

they are read by children. Is there any particular reason 

why you would not reproduce the Bruce dialogue, other than the 

children effect? 

.MR. SCHWARTZ:  That question 

was asked and answered, your Honor. 

JUDGE MURTAGH:  'Objection 

overruled, 

A  It's simply not newspaper style, when you are 

'working for a newspaper with a mass audience. It might be 

all right in an esthetic publication read by intellectuals, 

but it's not proper form in a newspaper and it's certainly not 

my style, as a woman, to reproduce these. 

Q  Are. you suggesting to LW that the overwhelming 

majority of the community--the American community, overwhelming 

majority would find this highly offensive and repugnant if it 

appeared in the nowapapor? 
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MR. GARBUS: 

Mr. Kuh'rephrasing her testimony. 

JUDGE MURTAGH: 

overruled. 

MR. SCHWARTZ: 

I object to 

Objection 

May I object 

on the ground that we are involved with a night club 

performance and not with a newspaper. 

JUDGE MURTAGH:  Ob jection 

overruled. 

A , I think that in print the majority of the American 

people would,object to it. 

Q  You say .ire print the majority of the American people 

'would object to it, putting'aside momentarily the regulations 

of the Federal Communications Commission in licensing, if the 

licensing did not interfere, would you permit the reading of 

any portion of this script before you on your old radio show 

that thrilled so many Americans for so many years? 

MR. GARBUS:  May *I object to 

that as irrelevant. 

JUDGE MURTAGH:  Objection 

overruled. 

No, certainly I would not. 

Would you use it if Lenny Bruce were a guest on 
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What's My Line, and putting aside FCC regulations, would you 

permit or encourage it or do you believe he would bepermitted 

or encouraged to do a substantial portion of this material? 

MR. GARBUS:  Objection,sam3 

ground, your Honor. 

JUDGE MURTAGH:  Objection 

overruled. 

A  I have no control over What's My Line except for 

what I say, but I don't believe he would be permitted to use 

it. 
Why, apart from FCC regulations? 

A  For exactly the reason you assume, that the people 

in their homes would object to hearing this. 

Q  In other words, it is not simply the difference be-

tween a written script and an oral thing even if heard on 

radio or television, this would be repugnant to the over-

whelming portion of the American population? 

A  Of course, it is different, it's very different-- 

GARBUS:  May I object to 

that. 

JUDGE MURTAGH:  Objection 

overruled. 

A  --the written words and what is heard on the radio 
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and on television are in our society, as of now, extremely 

different. I can 'recall in--even in the newspaper business 

when the word rape was not used in my paper when I first 

started, when I was seventeen years old. 

Q  Let's limit ourselves to the year 1964 and not 1950 

something when you were seventeen years old. 

A  Well• thank you. All right, limiting ourselves to 

1964, you can go to any paper, book store and you will find 

that hundreds of thousand and indeed millions of people are 

buying books with these words in them. So obviously there is 

a large segment of our community that read books that have 

these word3 in them. 

Q  But you Just .a moment ago, Miss Kilgallen, pointed 

out to us that there is a difference between what one gets 

through one's ears and what one gets through ones eyes. Are 

you now suggesting that there is no difference? 

A  No, I am adhering to my position that there is a 

difference. 

Q  Toll me putting aside Henry Miller for a moment, 

do you know any other contemporary American author who uses 

these words in the profusion that Bruce does and uses these 

stories one after another after another, Roosevelt's tito, 

Jackie Kennedy's ass, chicken in bed, urinating from windows, 
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do you know any book that goes into, not millions of homes, 

but hundreds of thousands of homes, that uses these words in 

the same profusion, lacking in story line, lacking in unity? 

A  Sir, I can't give you any lacking in story line. but 

I can give you books that'have sold by the millions and have 

been on the bestseller list in the New York Times for more 

than a year. One of them is Norman Mailer's 'The Naked and the 

Dead', he's contemporary. He uses every word you can think of. 

Q  Does he use them- 

MR. GARBUS:  Objection, coald 

we let the witness answer the. question. I think Mr. 

Kuh. is interrupting her. 

A  I can give you another-- 

JUDGE MMETAGH:  Allow the witless 

to finish. 

A  -James Jones, who wrote 'From Here to Eternity', did 

not hold back any words at all and his usage as Norman Mailer's 

in 'Deer Park', is another book, was far more erotic than Mr. 

Bruce's, 1ecatwe he put them in erotic situation and used 

them, if Mr. Bruce: will forgive me, even more effectively, 

because he did use them in the situation and I think they would 

be much more likely to have an emotional impact on the reader 

than Lenny Bruce appearing.in a night club. where people are 
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drinking coffee and paying for it, than anyone reading in the 

privacy of his home. 

Q You say that Mailer did use these words more effective 

than Lenny Bruce? 

A  Yes. 

Q Then you concede there is some question as to whether 

Bruce's use of them is or is not effective? 

A  His use is effective. 

MR. LONDON:  Your Honors  

the witness has testified that they were used erotica) 

by Norman Mailer. 

MR. KUH:  I will get to 

that, too, Mr. London , if I may. 

Q Do you concede-- 

JUDGE MURTAGH:  Overruled. 

Q --there is some question in which Bruce uses these 

words? 

A  I think in his particular aberrance if you will, his 

words are about as effective as they can be for his audience, 

which is a night time audience. He does not reach as many 

people as a Norman Mailer or Janes, who wrote 'From Here to 

Eternity' or Harold Robbins who wrote 'The Onrpetbaggers' 

which had in it perversion, every angle of sex that you can 
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possibly find; even a Jewish-Indian whose mother was skinned 

alive. He really had everything but cannibalism in it. Arthur 

Miller has written about cannibalism for the theater' which 

people go in,larger numbers than they go to hear Lenny Bruce 

and yet he.is accepted as a giant playwrite of our times. 

Q  The books to which you have referred, and I will not 

take the time to review them one by one do they each have a 

story in it? 

A  Yes. 

• Does the.Bruce dialogue--monologue have any story? 

A  It's not meant to have. 

Q The books, in pursuing their story line, have certain 

dialogues on the parts of their characters? 

A Yes. 

Q And are the words, to which you refer, used almost 

exclusively, if not exclusively as part of this dialogue, in 

order to depict certain characters? 

A  No, I wouldn't say that. They are used in .a certain 

stream of consciousness, effect in description. 

Q Stream of consciousness of some of the characters 

that they are describing, is that correct? 

I  That's right. Just as Lenny Bruce, in a sense, does 

in a stream of consciouanees in his acts. 
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Q Of Lenny Bruce? 

A  Of Lenny. Bruce or something he's talking about. If 

he's talking about' someone, he feels has been prosecuted, he's 

using the language. 

Q I wouldn't take much time, but we did discuss befoi 

Lenny Bruce's use of the words.mother fucker at his audience. 

Can you tell no wien James Jones or Norman Mailler or Arthur 

Miller has called his audiences . mother fucker? 

.MR. GARBUS:  Your Honor..may 

I object, we are talking about books against a 

monologue, it's completely an irrelevant question. 

JUDGE MURTAGH:  We will allow 

it. Objection overruled. 

A  I can't tell you anything verbatim from the books, 

because I read them couple of years ago or more. I would 

imagine, this would be my best guess, that they did not call 

their audiences anything. There's another book called "The 

Naked Lunch' which I couldn't even finish reading, but it's 

published, and I think the author should be in jail .and he used - 

Q Unfortunately wecan't do everything at once, Miss 

Kilgallen. Are you judging the non obscene quality and the 

artistic quality of.Bruce by. the fact that 'The Naked Lunch' 

is a book, as of this date, is sold in the community? 
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A  No .I'm not ; just mentioned it, because you, asked 

me for some bOoks.:. 

Q  And 'The INakei Lunch' is a book you found impossible 

to read, is that .cOrreCt? 

A  Yes, I found it revolting. 

Q  What was revolting about it? 

A  "Just the_way it was written. 

MR: GAMS:  .Objection your 

 

JUGS FIURTAGII: Objection 

overruled'. 

A  It seemed to use words for shock value. not for any 

valid reason and I object to that. 

Q  And when Lenny Bruce--I ask you to turn to the April 

Ist tape. Page 4, Starting at the bottom of Page 4 and I ask 

you to read the portion starting--bottom line, the attraction 

in Las Vega 'tits and ass, I beg your pardon. ,Tits and ass, 

that's what is the attraction, is just tits and ass and tits a 

and ass and goes on' all through the page, tits and ass and my 

mother tities and so forth, and ask you if you find some shook 

value in that? 

A  No, I don't think it's particularly shocking, it's 

just a word. 



a titmouse? 

A  Yes. 
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: • Just two words, in fact. 

A  Yea. If you said ass and you meant a donkey, you 

could say it and yiou wouldn't blush. 

Q If one said tits one could be talking about a bird, 

Q Do you think Lenny Bruce was talking about a donkey 

and a titmouse? 

A  Not at all. • 

Q I didn't hear your answer. 

A  I said, not at all. 

Q Do you, in your column use the words tits and ass? 

A Never. 

Q You, knowlexactly what Lenny Bruce was talking about? 

A Yes. 

Q Do you find this constant reproduction--repetition, 

I was going to say, of the words tits and aso,tito and ass, 

tits and ass, at that point there for shock value? 

A  No, I think there he's being critical of the monotony 

of what is on view in Las Vegas. 

Q And you find that the constant repetition of these 

words are necessary to express that monotony? 

A  I think he felt that it was. 
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Q And when he refers to, my mother's titles, is he 

suggesting that his mother's titles are on view in Las Vegas? 

A  I don't .think so, Where is that? 

Q Oh, just abodt above the middle left hand side of 
ti  

the page, Page 5 

MR. GARBUS:  I would object 

to that it's apparent, from the transcript, that 

that ° tots the. beginning of. another monologue. 

A  You left out Something, he says because its dirty 

and vulgar. He is. pointing out what he considers to be dirty 

and vulgar, and that s what I mean when I say that basically 

he's a moral man. He may use shocking words to express his 

morality, but I think the end result is that no one goes out 

wanting to be immoral after his performance; I think to the 

contrary. 

Q You pay he may use shocking words, is that correct? 

A Yen. 

Q If he gave a singular performance and used words that 

you might use in your column, breast, I don't know what word 

your column uses for posterior. 

A Derriere. 

Q Derriere. Do you expect people would pay six dollars 

to hear Lena! Bruce? 
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MR. GARBUS:  Your Honor, may 

I object to that, this witness conjecturing as to 

whether Ormot people would come if he changed. We 

are'dealing with a fixed item. 

JUDGE MURTAGH:  Objection 

overruled. 

A  Well, it is speculative, but I think possibly he could 

be entertaining enough :because he is bright enough and he is 

up to date, I swab that he could substitute some of the word3 
7 

and still be effective as ha was on the records. 

Q  You are telling me these words are not necessary as 

an intergral part of his performance? • 

MR. GARBUS:  I will object 

to that, it's not the witness' testimony. 

JUDGE MURTAGH:  Objection is 

overruled. The witness is being asked whether it 

was her opinion. 

MR.11ARBUS:  He asked her 

whether it was her testimony, he didn't ask her 

whether it was her opinion. 

JUDGE MURTAGH:.  Objection 

overruled. 

A  Would you give me that again? 
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Q  Then you are saying. Miss Kilgallen that these words 

are not necessarily an intergral part of the performance? 

A  No, I'm not Saying that. You asked me if it were 

possible for'him to substitute some of these words and still 

have people pay six dollars to see him. And I say I think 

it's possible. I think that he feels that these are the right 

words for him to use and that's why he uses them. The way 

Shakespeare did. 

MR. LONDON:  I will have to 

ask the Court, at this moment for a short recess. 

JUDGE MURTAGH:  We will grant 

a short recess. 

MR.KUH:  I would ask the 

witness be directed to speak to no one. 

JUDGE MURTAGH:  At this point I 

think, instead, we might adjourn for the day. It 

is now 4:L5. It's a very warm. day. I doubt that 

we are going to accomplish much more. 

MR. LONDON:  I just wonder 

if we couldn't finish with Miss Kilgallen's 

testimony. 

MR. KUH:  I'm almost 

finished, your Honor. 



MR. LONDON:  I will have 

about four minutes or less on redirect. 

JUDGE MURTAGH: q  If the defen-

dant can remain. 

MR. LONDON:  The defendant 

can remain with me for just about three or four 

minutes., 

MR KUH:  I ask Miss 

Kilgallen 'be directed not to discuss any phase of 

this with anybody during the recess. 

JUDGE MURTAOH:  How much of a 

recess do we need? 

MR. LONDON:  I think just 

about five minutes. 

(At this point there was a brief recess) 

MR. JOH:  May it please 

the Court, I have enjoyed the opportunity of talkitj 

with Misb Kilgallen and I have no further questions. 

THE WI-MESS:  Thank you, very 

much, you have been most kind. 

JUDGE CREEL:  I have a 

question. The hour is late and you are tired, but 

I will put it slowly and take your time in answering. 



Do you know of any other current entertainer or 

writer who makes the same non erotic use of erotic 

and vulgar words or is this a hallmark you meet with 

Bruce alone? 

• THE WITNESS:  I think I 

understand that question, your Honor, and it is not 

unique with him. Members .of a so called Hollywood 

rat pack, such as Frank Sinatra and Dean Martin have 

been known to use such phrases in Las Vegas, in. 

Lake Tahoe, in other night clubs where they had 

obviously an :,adult audience and they were all 

clowning around together, Sammy Davis Jr., etc. 

These are words that they use in conversation among 

themselves and have been known to use on the stage. - 

JUDGE CREEL:  My question 

being a last question is this. I want to know the 

the contemporary community standard the average New 

Yorker in the New York community, generally, do you 

think that it is condoned by the average Neu Yorker 

ty to use vulgarity for vulgarity 

sake and vulgarity alone for shook alone? 

THE WITNMS:  No, I do not. 

JUDGE CREEL:  Ho. 

95 
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Q  May Y just add to Judge Creel's question, just one 

or two more questions. You say Frank Sinatra, Sammy Davis, Jr. 

and others have been known, on occasions in Las Vegas, to 

use such words, iS that correct? 

A Yes. 

Q The use:of such words is not a trademark in their 

case to anything like the extent it is in the Bruce case, is 

that correct? 

MR. GARBUS:  I will object 

to the question, there's been no testimony that this 

is Mr. Bruce's trademark. In fact, it is not. 

JUDGE MURTAGH:  Objection 

overruled. 

A  I think that there is one word that at least amongst 

the so called rat pack, one hyphernated word which is a trade-

mark of theirs. 

Q In terms of their public performances? 

A  Yes, when they are together. not when they-- 

Q I think Judge Creel's question was, was there any 

other performer who effectively performed, similar to Bruce, 

a monologue that JO perverted with stories such as these stories 

in using words and using words such as these were used. 

MR. LONDON:  If your  Honor 



words of this kind and not be erotic. 

JUDGE CREEL: Yes, tae there 

miaquc,,t4tion'ef_your Honor's question and of the 

witness I, '.testimony. 
.  . . 

JUDGE MUETAGH: - Rephrase your 

please, as I remember, Judge Creel's question, it 

tae there any other performer who uses erotic 
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any entertainer or writer who makes non erotic use 

of erotic and vulgar. language. 

MR LONDON:Z •  I object to th 

Q  Would you say either Prank Sinatra, Sammy Davis, Jr. 

or anyone else-intheir public performances uses these words 

and these stories.and these illusions to an extent remotely 

resembling the extent, :the frequency, the volume in which Mr. 

Bruce does? 

A  Not to the extent or frequency. They use them. 

ME KUH:*  I have no 

-  further questions. Again my thanks. 

REDIRECT EXAMINATION 

BY,MR. LONDON: 

Q  In your crops examination you referred to Exhibit 

4A, that's the transcript of April 7th. you testified that tin 
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discussion of law or the legal question of obscenity began 

on Page 3 of ,the transeript: Will you read the bottom of the 

first page. 

A  Jim far tram the bottom--oh, the bottom of the first 

Q The'bottam of the first page, beginning, it's an--oh, 

boy, the.=- 

A  .Itis. an--oh.boy, the way-- 

Q You can read it to yourself. And then to the top 

of the second page.. 

A Yea. 

Q Nau, the discussion of law begins on the very first 

:page of the transcript and continues to the second page, does 

it not? 

A  Yee, I'm sorry, I neglected that. It refers to the 

New York State Supreme Court. 

q  Q  So that:actually the legal discussion starts at the 

very beginning? 

A  Yes. And the Beverly Hill's Municipal Court is 

mentioned on.Page;2. 

Q Right. Acm4 you did say that newspapers would object, 

there would Wobjectians, it would be repugnant to the majority 

of the people if in a newspaper at the present time there. was 
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a publication of the language that Mr. Bruce unea? 

A  Unquestionably. 

Q  Nov, woild there be general repugnance to the use 

of that name 4angUago on a vaudeville stage? 

A  I'don't believe so, it vas-- 

JUDGE MURTAOH:  You mean from 

a vaude*ille stage this language would not be re- 
,  ti 

pugnantlf.  
THE WITNESS;  There's no 

JUDGE MURTAGH:  Assuming there 

was that typo of performance before say 1,000 peopla„ 

would this language be in conformance with community 

standard? 

THE WITNESS:  I really have no 

vay . of judging vaudeville, your Honors I never paw 

eneugh of it. 

Q  Can tie talk of the legitimate stage which we do haw 

in the City of Heti York. Is there such language used on the 

legitimate otage, 

JUDGE MURTAGH:  In the main or 

Lenny duce? 

THE WITNESS:  Yes. 
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JUDGE CREEL:  Wouldn't that 

be more of a character using language which would 

be characteristic of such a character and character 

speaking? 

THE WITNESS:  Oh, always, was 

but he speaks:as a character and his characters, 

plural. .He epeaka as many mon in his acts, which 

you. don't get from the printed page, but you would 

get if you saw him. 

Q  And is there-- 

THE WITNESS:  But there are 

plays on•Broadway—have recently been on Broadway, 

'Who's Afraid of Virginia Woolf', (phonetic) which 

takes the Lord's name in vain, which in my opinion is 

far worse than any of these words. And in Virginia 

Woola was one of them, the first line in the play 

was profanity. 

Q  And would there be any or is there any general re-

pugnance to the use of ouch language in novels? 

A  There doesn't seem to be such to keep the people from 

buying them. 

Q  In point of fact, such language is used frequently 

in novels and there is no interference with the sale of those 
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novels? 

A. The tolerance seem to grow broader and broader with 

every year. 

Q  So that it would be fair to state that there is a 

very different rule or tradition regulating newspapers or 

controlling newspapers than there is with respect to plays, 

novels and the night clUb stages? 

A  Completely. 

Q  Do night club entertainers or night club comedians 

generally have a story :line in their monologue or in their 

performances? 

MR. KUH:  If your Honor 

please, I will object to that, the only significance 

of the story line or form are the items taken as a 

whole for purposes of--obscenity purposes the ob-

scenity low. Must we take the whole thing as a whole 

and if there is one redeeming line, must the whole 

thing be redeemed. Now, whether Mort Saul (Phonetic) 

or anyone else has a story line, whether there is a 

cohesive unity does not become relevant, as none of 

them are being prosecuted anywhere, to the best of 

my knowledge, for obscenity. 

MR. LONDON:  If your Honor 
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please-- 

MR. KUH:  - -and the fact 

that the' others may be just as all over the bushes 

in performances is of absolutely no relevance. 

JUDGE MURTAGH:  I think it's 

pretty remote, Counsellor, because we are then callad 

upon to evaluate the total of each of these. 

MR. LONDON:  If your Honor 

please, Counsel--Mr. Kuh has-- 

JUDGE MURTAGH:  We will allow the 

question, but we point out to you that it has littls 

or no significance. 

MR. LONDON:  I expect it to 

be mu last question of this witness. your Honor. 

A  Most comedians and I think I have seen almost everyone 

in the United States, either here, in Chicago or California, 

have what is known in the trade as bits or routines. They 

follow one story with another or they throw in 'one line, which 

has nothing to do,v7ith the previous bit, and then they go to 

another bit. The:Se are the monologue comedians or stand up 

comedians as they iare called and not--I don't know one who 

starts on one topic, has a middle that has the name topic and 

finishes with the same topic. Allen King, for instance, talkks 
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a great deal about hip wife, his home, his children's life 

and then he will digress and go to insurance Companies. 

41MDPITIRTAGH:  Andthat's true 

of !Jenne Bruce? 

THE WITNESS:  Yes. 

JUDGE PHIPPS:  Miss Hilgallen, 

I want to ask you this question. Earlier I noticed 

• that you mentioned, you said that Mr. Bruce is, in 

your opinion, , was a brilliant satirist.,  

THE WITNESS: 

JUDGE PHIPPS: 

tremely a moral individual. 

THE WITNESS: 

JUDGE PHIPPS:  

Yes. 

Also he's ex- 

Yes your Honor. 

Then, you further 

41 

went on to say that he dealt with--he was concerned 

with all moral issues, is that correct? 

THE WITNESS:  That is what I 

believe: 

JUDGE PHIPPS:  Well, I then ask 

you. the fact that an individual is concerned with 

all moral issues. in your opinion, would that make 

that individual a very moral man? 

THE WITNESS:  It certainly 
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tends to make him a moral man, I think. 

JUDGE rdIPPS:  All right. 

I'm'.: LONDON:  I have no further 

.P  •  
•. 

questiona. 

JWiOE  )WRTAOH: 

excused, -41111ss 

JUDGE VIURTAGli: 

?.:(g 

.r ?  • 
• :" 

• • . 

a..m .itoborrOw porning. 

THE'BRIDGEMAN:  Court atanda • 
• • I  •  • 

adjourned until 10:00 a.m. tomorrow morning. 

The above is a correct transcript of 
the minutes taken in this case 

Official Court Reporter 

The above is certified to be a true copy of the minutes as 

transcribed by Gregory Lewis Official Court Reporter. 

/  /1/ 
41' 

John H. Green 
Official Court Repater. 

c.  

All right, yoaare' 

Thank you. 

All right, 103 00 
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COURT OFFICER: Dockets number .A 4406 and 

A 4407, Lenny Bruce and Howard L. Solomon, violatic 

k'!...4-• •  of 1140-A of the Penal. Also Dockets number A 462' 

and A 4624, Ella Solomon and Lenny Bruce, charge, 

1140-A. Counsel, give your appearance for the 

record. 

MR. LONDON: Ephraim, E-P-H-R-A-I-M, London, 

L-O-N-D-O-N, and Martin Garbus, attorneys for Lenin 

Bruce, defendant, I East 44th Street, New York Cit 

MR. SCHWARTZ: Allen G. Schwartz, 377 Third 

Avenue, counsel for Ella and Howard Solomon. 

MR. LONDON: May I ask the Court whether it 

intends to sit tomorrow? I would like to_know_am 
• 

that I can arrange for witnesses to be here. 

PRESIDING JUDGE: We will sit tomorrow. 

MR. LONDON: Thank you very much. 

MR. GARBUS:  The defendant calls Nat 

Hentoff. 

PREUDINO JUDGL::  Counnul, In you want to 

/stop up for nnes mormont. 

Off the rocorl - discuasion) 

MMULDItic JUmAgt A11 elitht. 



3 Nathan Hentoff - For Defense - Direct 

NATHAN HENTOFF ,  called as a 

witness by the Defense, and after first being duly 

sworn by the Court, testified as follows: 

COURT OFFICER: Give us your full nametaddress 

and occupation. 

THE WITNESS: Nathan Hentoff, H-E-N-T-O-F-F, 

37 West 12th Street, writer. 

DIRECT EXAMINATION 

BY MR. GARBUS: 

Q  Mr. Hentoff, by whom are you employed? 

A  I am .a staff writer, New Yorker Magazine, and I 

write regularly for a number of other publications, among 

them The Reporter, The Commonweal, The Nation, The Village 

Voice, for which I am a columist, Hi-Fi Stereo Review, of 

which I am associate editor, and from time to time, as well as 

for the New York Herald Tribune, Book Week, The New York Herald 

Tribune Sunday Magazine, Harpers, Atlantic Monthly, and The 

Saturday Review. 

Q  What do you do in your capacity as staff writer 

for the New Yorker? 

A  I am what the New Yorker calls a 'Long piece 

writer," which means that I do profiles and reporter at large 
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on various subjects from politics to civil rights to popular 

culture, on specific people or specific trends or events. 

Q  And what type of writing do you contribute to 

the periodicals and magazines you previously mentioned? 

A  Among other areas, popular culture, which includes 

pop music as used in night clubs and on television, television 

itself, as well as politics, civil rights and various other 

subjects. 

Q  How long have you been associated with the New 

Yorker? 

A  I have been writing for them since 1958, and I 

have been on the staff since 1960. 

Q  How long have you been contributing to the other 

magazines you mentioned, that is, to be exact, Commonweal? 

A  Commonweal, since 1959, and others since '58, '59 

or '60. 

Q  And with reference to the Herald Tribune, for 

example, how many of your book reviews have been published 

within the last year? 

A  Oh, five or six I would say. 

Q  Have you previously spoken at any universities in 

the United.States? 
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A  Yes, I have lectured or participated in symposia 

at Harvard, Brandeis, at CCNY, NYU, Swarthmore, and several 

others, but those are the ones that first coma to mind. 

Q  What topics have you spoken on at universities? 

A  They varied, sometimes on jaza, sometimes on popu-

lar culture, sometimes race relations. 

Q  Were you introduced to these universities by the 

students, faculty or administration? 

A  Sometimes by the students and sometimes, as at 

Swarthmore and Brandeis, by the faculty or administration. 

Q  Have you appeared on television to discuss popular 

culture? 

A  I have been on "Open Mind," and "Eric Goldman's" 

program on NBC network on the subject of popular culture, 

and several years ago I did one on the program of "Look up 

and Live," which is a religious Sunday morning program on 

CBS, also popular culture. 

Q  Did you at one time have a radio program concerning 

popular culture? 

A  The programs were on WINS and other broadcasting 

stations for about a year, and we covered, not only jazz, but 

humor, satire and other topics in discussion groups. 
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Q  With whom? 

A  Father Norman O'Connor, who is the head of radio 

at the Very Ascension Pariah; Father Paulin, P-A-U-L-I-S, 

fathers; Reverend John Gensel, who is with the Church of the 

Advent, Lutheran Church in Manhattan. 

Q  What did you discuss on that-- 

MR. KUH: I am sorry. What were those names? 

MR. GARBUS: Norman O'Connor, 0' C-O-N-N-O-R, 

John G-E-N-S-E-L. 

Q  Mr. Hentoff, what did you discuss on that program? 

A  As I said, we discussed jazz, but jazz encompassing 

so many other areas of life in America. We also discussed 

humor in and out of jazz, the social context of jazz music 

excesses of jazz music. So the program covered a fairly wide 

range of certain areas of American life. 

Q  Will you tell us something about your educational 

background? 

A  I went to Boston Latin School, then Northeastern 

University in Boston, from which I graduated. I did graduate 

work at Harvard in the program of American Civilization. In 

the 1950's I studied at the Sorbonne in Paris on a Fullbright 

grant. 
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Q  'Have you had occasion to see the defendant Lenny 

Bruce, perform? 

A  I have seen him, I would say, at least, forty times 

in the past five years, because I have written a number of 

articles about him during that period. 

Q  Is it fair to state that you have written more 

about Mr. Bruce than, perhaps, any other writer in the field? 

A  I would think so. I guess if you checked the 

Reader's Guide to Periodical Literature, I probably have 

more pieces on Lenny Bruce than any other writer. 

Q  Were you the first writer to communicate in a 

nation-wide periodical on Mr. Bruce? 

A  So far as I know, an article I did in the Reporter 

in 1960 was the first national article. I may be wrong, but 

I think it was. 

Q  Do you have copies of the articles that you have 

written on Mr. Bruce in this periodical? 

A  Yes, I have. 

MR. GARBUS: May I have them marked for 

identification, Your Honor? I would like to 

mark Defendant's Exhibit number 1, a copy of 

American Judaism, page 18, an article by 
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Mr. Hentoff, dated September 18th, 1961. 

PRESIDING JUDGE: Have you had any business 

relationship with Lenny Bruce either directly or 

indirectly? 

THE WITNESS: None at all. 

Q  Mr. Hentoff, were you in court on June 17th and 

June 30th when the statements of Mr. Bruce's performances 

were played? 

A  Yes, I was. 

Q  Were you in court on June 30th when--withdrawn. 

Were you in court on June 18th when Ruha testified on the 

basis of a transcript, R-U-H-A? And have you had an oppor-

tunity to examine, the parenthesis marks, Exhibits 4A and 

5A before you testified here this morning? 

A  Yes, I have. 

MR. GARBUS: I would like to mark Defendant's 

Exhibit number 2, an article from the magazine, 

Commonweal, July 7th, 1961 concerning an article 

by Mr. Hentoff, page 376, entitled "Satire Attire." 

PRESIDING JUDGE: You are offering it for 

identification? 

MR. GARBUS: Yes. 
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PRESIDING JUDGE: It may be marked for 

identification. 

(Defendant's Exhibit A and B marked for 

(Identification) 

THE REPORTER: Defendant's Exhibit A and 

B are marked for identification. 

MR. GARBUS: I would like to mark Defendant's 

Exhibit number 3 for identification, a, copy of 

"The Reporter," dated June 23rd, 1960, page 3, 

an article entitled "Where Liberals Fear to Tread." 

PRESIDING JUDGE: Mark it for identification. 

(Defendant's Exhibit C marked for Identifica-

tion) 

THE REPORTER: Defendant's Exhibit C is 

marked for identification. 

MR. GARBUS: I would like to mark as defend-

ant's exhibit, "The Liberation" magazine,dated May 

1963,page 27,entitled,"Humorous as Grand InquisitorP 

PRESIDING JUDGE: The Court will direct that 

it be marked for identification, but will ask 

counsel, so as not to clutter the record-- I 

can't imagine these going into evidence--what is 
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the point? 

MR. GARBUS: They will be offered in evidence, 

Your Honor. These are reviews written by Mr.Hentoff 

about Mr. Bruce's performances. 

PRESIDING JUDGE: I think it's a little 

extreme in the case of an expert to do other 

than to refer to his having written on various 

subjects. To take a record that eventually may 

go on to appeal, and to clutter it with the various 

dissertations of a witness, I think, it is un-

necessary and unduly cluttering the record. 

MR. GARBUS: Your Honor, we intend to offer 

at this time five articles written by Mr. Hentoff 

concerning. Mr. Bruce, as well as about 15 other 

reviews which have appeared in the New York Times, 

Cue Magazine, Book Week, Partisan Review, St.Louis 

Post Dispatch, The Spectator, The San Francisco 

Chronicle, Sunday Telegraph and others. 

PRESIDING JUDGE: The Court will permit it. 

If I may say, what disturbs me, how will that, in 

and of itself, serve to be connected with the two 

performances? He isn't being tried for his over- 
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all record. With reference to the two particular 

performances-- 

MR. GARBUS: The monolog that was done 

at this performance has been done many times 

before, and has been commended by Mr. Hentoff 

as well 19 by Mr. Gelb and other people who have 

written of him, were essentially the same remarks-- 

PRESIDING JUDGE: Go ahead. 

MR. GARBUS: --the same essential remarks 

were made about the performance. 

PRESIDING JUDGE: These criticisms that 

you are referring to are not being offered to 

establish the witness's qualifications, but, 

rather, as comments of the two men, essentially? 

MR. GARBUS: Yes, sir. 

PRESIDING JUDGE: I must point out to you 

that elementary rules of evidence, they are pure 

hearsay. 

MR. GARBUS: These are being offered for 

two purposes: After the exhibits have been 

marked for identification, we would ask Mr. 

Hentoff in what periodicals these appear. Nov, 
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for example, American Judaism, I believe is an 

official publication of a Jewish organization; 

Commonweal is a magazine published by a lay 

Catholic organization; the Reporter is a national 

circulation with respect to the question of 

contemporary communication standards; then we 

would have comments in each of these magazines. 

PRESIDING JUDGE: When you are either 

offering a statement made out of court by those 

publications or statements made out of court by 

this witness, in either of which event, it is 

hearsay, which falls. 

MR. GARBUS: Your Honor, I believe, as 

recently as two weeks ago reviews were taken of 

a work of art in a similar trial, and the law 

has always been clear, quite apart from the 

question of expert testimony, book reviews about 

a particular work or literary criticism written 

by a particular worker are admissible in case 

they are offered for specific purposes. There 

have been comments made, in every major newspaper 

and in every major magazine. 
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PRESIDING JUDGE: By the witness? 

MR. GARBUS: Some by the witness and some 

by others. 

PRESIDING JUDGE: What you are offering now 

is comments by this witness outside of court. 

MR. GARBUS: If you would let me suggest 

this, then, perhaps, at this point, with respect 

to these reviews, I will have Mr. Hentoff if he 

needs to refresh his recollection of his opinion 

of Lenny Bruce as a comedian, and then we will 

get to some other question. 

PRESIDING JUDGE: I am sure he doesn't have 

to refresh his recollection, otherwise I don't 

think he belongs here as an expert. 

MR. KUH: If it please the Court-- 

MR. GARBUS: Mr. Hentoff has said things 

at certain times concerning Mr. Bruce before 

vrosecution arose. I think they would be 

relevant to his opinion of Mr. Bruce as a per-

former, as an artist, and as to the validity 

of his association,comment on the things that 

Lenny Bruce had said three months ago, his 
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habitation the last ten years, and I think the 

proof in this case will show that,-as I said, 

every major newspaper, every magazine has commented 

upon Mr. Bruce, and have found him, as did Miss 

Kilgallen yesterday, one of the greatest comedians 

in the country at the present time. 

MR. RUH: May it please the Court, on the 

basis Your Honors have indicated, there are a 

whole series of legal objections the People have 

which we may take to any of these publications. 

On the other hand,, a few weeks ago at another 

trial the Court's attention was made of a review, 

and the People, in our wisdom, or lack of it, 

decided to waive our objections and permit them 

to go in. I am unable to say now what the position 

will be, but I have no objection to their being 

marked for identification, entered by defense 

counsel, shown to me. Then, either if they 

withdraw their witness and let me look at them 

during the luncheon recess or give me a recess 

now, I will then be prepared to state what my 

position is. 
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PRESIDING JUDGE: Very well, the Court will 

accede to the suggestion. 

MR. KUH: I want counsel to know that by 

suggesting that, I am not now committing myself 

or waiving anything. I may well wish to take 

all of my objections. 

PRESIDING JUDGE: I think if the witness is 

competent to testify, he testify. 

MR. GARBUS: He will testify. I would like 

to lay a foundation for these and others. I would 

like to mark as Defendant's Exhibit number D, an 

article by Mr. Hentoff in "Liberation," entitled 

"Humorous as Grand Inquisitor," dated May 1963, 

and this article appears on page 27 of that maga- 

zine. 

PRESIDING JUDGE: So marked for identification. 

(Defendant's Exhibit D marked for Identifi- 

fication) 

THE REPORTER: Defendant's Exhibit D is 

marked for identification. 

Q  Mr. Hentoff, by whom is "American Judaism" pub-

lished? 
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A  It's the American Union of Hebrew Congregation. 

I may have thoso words in the wrong sequence, identified, 

it's an official "expose" body, if that's to coin a word, 

reform used much in the country. 

Q  By whom is Commonweal published? 

A  Commonweal is an independent magazine published 

by a group of lay Catholics. 

Q  Can you describe "The Reporter" magazine,Mr.Hentoff? 

A  The Reporter is a regular, it comes out every two 

weeks, a publication concerned with politics, economics, the 

arts and the society as a whole. 

Q  And by whom is Liberation Magazine published? 

A  That is an independent magazine, and it is concerned, 

again, with politics, economics, particularly civil rights and 

pacificism. It is edited by, among others, A. J. Mustee 

(Phonetic spelling). 

Q  You mentioned the name of "A. J. Mustee." Have 

you written any books, Mr. Hentoff? 

A  Yes, among them a biography. 

MR. KUH: Is this the same J. A. Mustee 

you spent some time in jail with for the vio-

lation of the lava. 
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MR. GARBUS: I am going to object. 

MR. KUH: Excuse me. 

MR. GARBUS: If Mr. Kuh wishes, he can on 

cross-examination, make any statement he wants. 

PRESIDING JUDGE: All right. Sustained. 

Q  Do you, Mr. Hentoff, in the course of your pro-

fession, collect reviews made by other journalists concerning 

people that you write about, as for example, Bruce? 

A /  I keep a continuing file on a number of people, 

a number of subject, either because I expect to write about 

them in the future, or I might write about them, and in the 

process of keeping a file, I have had a file on Mr. Bruce, 

I guess since 1959. 

Q  Do you have that file with you, Mr. Hentoff? 

A  I have parts of that file with me, yes. 

MR. GARBUS: May I have that, please? 

(Receiving).  

MR. KUH: I wonder if it would save time, 

if counsel wants to hand me, while those have 

been marked for identification. 

PRESIDING JUDGE: I think we might save 

time. 
MR. GARBUS: I would like to mark that 

Defendant's Exhibit E for identification, an 
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article by Eugene Bow, found on page 13 of Cue 

Magazine, dated April 7th, 1962. 

PRESIDING JUDGE: So ordered. 

(Defendant's Exhibit E marked for Identi-

fication) 

THE REPORTER: Defendant's Exhibit E is 

marked for identification. 

MR. GARBUS: I would like to mark Defendant's 

Exhibit F for identification,a review by Arthur 

Gelb of the New York Times, dated December 8th, 

1960. 

PRESIDING JUDGE: It will be marked for 

identification. 

(Defendans Exhibit F marked for identi- 

fication) 

THE REPORTER: Defendant's Exhibit F is 

marked for identification. 

MR. GARBUS: I would like to maric as 

Defendant's Exhibit G for Identification an article 

by Ralph Gleason in the San Francisco Chronicle. 

PRESIDING JUDGE: It will be marked for 

identification. 

(Defendant's Exhibit G marked for identi- 
fication) 
THE REPORTER: Defendant's Exhibit G is 
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marked for identification. 

MR. GARBUS: I could like to mark as 

Defendant's Exhibit G for identification, an 

article by Dickenson Terry in the St. Louis 

Post Dispatch, dated September 13th, 1959. 
PRESIDING JUDGE: It will be marked for 

identification. 
(Defendant's Exhibit G marked for Identi-
fication) 

THE REPORTER: Defendant's Exhibit G is-

marked for identification. 

MR. CARESS: I would like to mark as 

Defendant's Exhibit H for identification an 

article by Melly, *.E-L-L-Y, in the New States- 

man of April 27th, 1962, entitled "Bruce the 
Baptist." 

PRESIDING JUDGE: It will be marked for 
identification. 

(Defendant's Exhibit H marked for Identi-
fication) 

THE REPORTER: Defendant's Exhibit B is 

marked for identification. 

MR. GARBUS: I would like to mark as 

Defendant's Exhibit I for identification an 
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article by Kenneth Tynan, T•Y-N-A-N, in the 

London Observer, dated April 29th, 1962. 

PRESIDING JUDGE: It will be marked for 

identification. 

(Defendant's Exhibit I itarked for Identi-
fication) 

THE REPORTER: Defendant's Exhibit I is 

marked for identification. 

MR. GARBUS: I would like to mark as 

Defendant's Exhibit J for identificatian an 

article in the Sunday Telegraph, dated April 29th, 

1962 by Allen Breen. 

PRESIDING JUDGE: It Mill be marked for 

identification. 

(Defendant's Exhibit J marked for Identi-

fication) 

THE REPORTER: Defendant's Exhibit J is 

marked for identification. 

MR. GARBUS: I mould like to mark as 

Defendant's_ Exhibit H for identification an 

article by Mata Cohen that appears in the 

Toronto Star pf May 4th. I don't know the 

year, Your Honor. 

PRESIDING jUDGEi It mill be marked for 
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identification. 

(Defendant's Exhibit K marked for Identi-
fication) 

THE REPORTER: Defendant's Exhibit K is 

marked for identification. 

MR. GAMS: I would like to mark as 

Defendant's Exhibit L for identification an 

article in the Partisan Review, Spring 1963, 

by Jonathan Miller, entitled "The Sick White 

Negro." 

PRESIDING JUDGE: It will be marked for 

identification as requested. 

(Defendant's Exhibit L marked for Identi-
fication) 

THE REPORTER: Defendant's Exhibit L is 

marked for identification. 

MR. GARBUS: Mr. Ruh, may I proceed or do 

you want to read those? 

MR. KUH: You haven't yet qualified him 

as an expert, have you? 

MR. GARBUS: I think I have. 

MR. KUH: I want a voir dire on that. 

Counsel offers this person, this witness as an 

expert. The People will wish a voir dire on it. 
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I think a voir dire would be proper, or that I 

check these articles. I would, therefore, ask 

if counsel--that the Court so direct the witness 

to step down, and we got on with another witness, 

and during the lunch hour I will attempt to read 

these, urbss the Court would want to take a recess. 

MR. GARBUS: We are prepared at this point 

to go ahead with the witness. 

PRESIDING JUDGE: We will take a brief 

recess. And how much time would you need? 

MR. KUH: Five articles, I assume about 

four pages each, at least twenty--let's say a 

minute a page—twenty minutes. That's moving 

rapidly, but I will try that.. We could do it 

during the lunch hour if you want, or put another 
witness on. 

MR. GARBUS: Your Honor, if you like, I 

may proceed with direct-examination, reserve, 

ofcourse, Mr. Kuh's right to a voir dire to 

prove the man is not an expert on Lenny Bruce. 

MR. RUH: I don't think there is any such 

thing as an expert on Lenny Bruce. Thera may 

be, and I contest it, that he is an expert on 
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night clubs comics. I know of no basis to believe 

that a jazz critic is an expert on night club 

comics in general, but I am willing to read the 

material and see if there in any bases that I 

can find. 

PRESIDING JUDGE: We will take a twenty 

minute recess. 

MR. GARBUS: Before we do, can I object to 

Mr. Kuh's remarks of Mr. Hentoff as a jazz. critic. 

,He is not qualified as a jazz critic. 

MR. KUH: I will concede thoSe qualifications. 

MR. GARBUS: He is being offered as an 

expert on contemporary culture. 

JUDGE CREEL v What we are interested in, 

gentlemen, is the legal standards, contemporary 

community standards. 

MR. GARBUS: Yes, sir. 

COURT OFFICER: The court stands adjourned 
for twenty minutes. 

*  * 
PRESIDING JUDGE: Proceed. 

Q  Mr. Hentoff, how many night club performances 

have you seen, on an average, over the,lastten years? 

A  I have to break that doWn because--let's see, 
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starting in 1954, to about 1959 I used to night club an average 

of four or five nights a week. Since then;.en average of 

about two nights a week. 

Q  And have you written about comedians other than 

about Bruce? 

A  Yes, I have written. for the Reporter on Mort 

Sahl, Elaine Maye, Mike Nichols, a number of comedy recordings, 

and I have written for the Village Voice, Woody Allen, again 

Mort Sahl, S-A-H-L, Nichols and Maya, and in the Commonweal 

in the course of other pieces I have referred to "Comedian 

Humorous" and the like. 

Q  Have you been asked recently by T.V. Guide to 

write an article concerning comedy? 
MR. KUH: If Your Honor please, I object 

to what he might have been. He might have been 

asked to be a fireman too. 

PRESIDING JUDGE: Sustained. 
Q  And has any request been made-- 

MR. KUH: I will object to any questions 

along that line. 

PRESIDING JUDGE: This is improper. Sus- 

tained. 

Q  In the course of your writing for Commonweal, 

The Tribune and other magazines that you referred to, what 

• 
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was the subject, the topics that you wrote on? 

A  I wrote--or rather, I write in a number of areas. 

One of them, as I said before, popular culture, which includes 

humor, a field I am particularly interested in, as it is 

expressed in night clubs, on television and recordings, and 

on the air, race relations, civil rights and politics. Those 

are the three primary ones I have been engaged in for the 

last year, and jazz and folk music. 

MR. GARBUS: I have no further questions 

with respect to the witness's qualifications. 

If Mr. Ruh wishes a voir dire-- 

MR. RUH: I have a fey, Your Honor. 

VOIR DIRE EXAMINATION 
by MR. RUH: 

Q  Mr. Hentoff, you have been a staff writer on the 

New Yorker since when? 

A  Since 1960. 

Q  How many pieces or articles other than popular 

culture, how many articles has the New Yorker published in 

the last four years? 

A  They have published a two-part profile of Jerry 

Mulligan, a' musician. 

Q  ..Jazz musician. 

A  And a conversation in Alabama, which was of 
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an evening I spent with a family of, as they described them-

selves, white moderates, in the town of Montgomery. They 

have also purchased a number of other profiles. 

Q  How many have they published? 

A  Two. 

Q  In four years? 

A  May I explain that? 

Q  Just answer my question first. 

A  Will you allow me to explain? 

PRESIDING JUDGE: Let him answer the question. 
YOu may bring it out on re-direct examination. 

A  (Continuing) Two. 

Q  Two in four years? 

A  Yes. 

Q  One you did on jazz music, one dealt with the 

race situation in Alabama? 

A  Right. 

Q  None dealt with criticism of night club enter-

tainers, Lenny Bruce or others, is that correct? 

A  Not in the New Yorker. 

Q  In fact, a number of pieces that you have 

written for the New Yorker have not been published, they 

have been rejected? 
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A  Pardon me? 

Q  Have a number of pieces that you have written 

for the New Yorker been rejected by them? 

A  Only two out of about ten. 

Q  What happened to the six, two published, two 

rejected, six altogether? 

A  The New Yorker as a magazine has a policy of 

keeping a large number of pieces in reserve, that they accept 

and purchase, and a number of mine are in reserve. 

Q  When you say you are a "staff -staff writer," 

you are not suggesting you are regularly on the payroll of 

the New Yorker? 

A.  I am on the payroll every week they operate. 

You know what they call a draw, I draw a certain amount every 

week, and at the end of the year they add up what I have drawn 

as against what I have sold them. And I might say-- 

Q  Do you owe them or they awe you? 

A  They awe me, and I am on their pension plan. 

Q  Basically, you are paid by the word when pieces 

are taken by the New Yorker? 

A  I am paid by their system of paying different 

categories of articles, and under the bonus system they have-- 

Q  nothing is accepted, you get nothing? 

A  No, I still gat the draw. 
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Q  But then you would awe them if nothing is accepted? 

A  Yes, I would owe them. 

Q  Now, your reputation is mostly in the field of 

jazz, is it not? 

A  I think not. 

Q  What would you say the field is? 

A  In the last three years I would say primarily 

in the field of civil rights, race relations, because I have 

done the majority of my work in the field as well as popular 

culture,which we include folk music,and I have written a lot-- 

Q  What would be your major field of reputation 

such as it is? 

A  Race relations and civil rights. All I can answer 

is when a magazine describes me, the usual--the average remarks 

are "social criticism," and that includes all these areas that 

I have mentioned. 

Q  Well, social criticism would include criticism 

of anything at all that happens in society, mould it not? 

A  In the--in the connotation in which this is 

used, it would include particularly these areas I have 

mentioned. 

Q  Well, you have criticised Dorothy Schiff fro 

the New York Post, haven't you? 
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A  I have criticised the New York Post as a part 

of the press, because the press is part of .the moans of 

expression. 

Q  As part of the social relations? 

A  That's right. 

And have you criticised or written about John Lindsey? 

A  I have written a profile of John Lindsey. 

Q  You have mentioned extensive work you have done 

on civil rights? 

A  That's right. 

Q  Other than these four items that have been marked 

"Defendant's A through D" about Lenny Bruce, one of which also 

deals with various other comedians, what other items have you 

written about Lenny Brice that have been published? 

A  There was a--that have been published? 

Q  That have been published. 

A  No articles about Bruce as such. There should 

have been five in there. 

Q  I was given four. 

MR. GARBUS: I marked four. 

Q  Will you tell me what the fifth is? / have one 

that-*well, one is from a magazine called "Liberation," 

apparently. 
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A  Yes, right. 

Q  One is from a magazine called "American Judaism," 

from a magazine, "Commonweal." 

A  Right. And one is from the "Reporter," the "Village 

Voice" is another. 

Q  Do you have that with you? 

A  It was in that. (Indicating)- 

MR. GARBUS: I believe I have that, but I 
did not offer that as an exhibit, 

MR. KUR: All right. 

Q  Then you have only written four articles in 

terms of your being tendered an expert, is that correct? 

A  On Lenny Bruce, specifically, but many more on 

humor or satire. 

Q  Now, you said you wrote two--you said in answer 

to Mr. Barbus's question after the recess, that you had written 

on a number of other people, Mort Sahl, Elaine Maye, also 

Mike Nichols in the "Reporter." Were you talking of a series 

of articles in the "Reporter," or one article that I have 

here that deals with Lenny Bruce, Elaine Mhye, Mike Nichols, 

and a number of other comedians? 

A  I am talking about other materials there, a 

separate article on Mort Shill, a separate article, "Beyond 

the Fringes," separate articles concerning a number of 
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others. There are also articles in a magazine that is now 

defunct, called "Show Business." Some of these people are comics. 

Q  I was talking--in questioning you, sir, some 

articles you described as having bean written for the "Reporter." 

A  Yes. 

Q  Now, I have one article hera.that you wrote for 

the "Reporter" that comments on a host of comedians, including 

Lenny Bruce. Other than that, what have you written for the 

"Reporter" on night club comics? 

A  I repeat again, an article on Mort Sahi, just 

about Mort Sahi. 

Q  What articles? 

A  "Beyond the Fringes," which was a stage presen- 

tation, but in which I also included a kind of satire, a kind 

of humor that is prevalent in night clubs in the past six, 

seven years. 
Q  So that there is a total of three articles in 

the "Reporter"? 

A  In the "Reporter" alone. 

Q  Over what period of time? 

A  I see this one they have here is four years old, 

June 23, 1960. I think the Sahl one was about '61, "Beyond 
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the Fringes" was '63; the one including Nichols andMaye might 

have been '62 or '63. 

MR. KUH: May it please the Court, at this 

point I will strongly object to this witness tes-

tifying as an export in this area. We have seen 

now the last two witnesses give expert testimony, 

which is of marginal value, at best. This man 

has been tendered as an expert in this type of 

criticism, who from his own account, apart from 

his articles on Lenny Bruce, in about four years, 

has written three articles of this type of criti-

cism. He has written extensively in the jazz 

field; he has written extensively in the civil 

liberties field; he has done much other good 

work. I think if we are going to deem him a 

qualified expert in the field, then anybody 

who has ever opened his mouth about anything 

critically becomes an expert. 

THE WITNESS: May I comment? 

MR. GARBUS: Does Your Honor wish to hear 

argument on that? 

PRESIDING JUDGE: Yes, I think we need 
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argument. 

MR. GARBUS: Mr. Hentoff has testified that 

he has written for many other.  magazines. Mr. Kuh 

made a dishonest statement when he said he wrote 

only four articles published with the last four' 

years. He has always written articles and had 

articles published, Your Honor, in a host of 

other magazines. 

MR. KUH: I did-- 

PRESIDING JUDGE: I want him to finish. 

MR. GARBUS: Mr. Hentoff has also testified 

that he has spoken at Harvard, Brandeis, City 

College, CCNY, NYU, Swarthmore on contemporary 

culture. He has also testified that he 'writes 

for the New York Times, the Tribune, and major--

other major newspapers on topics of,contemporary 

culture. Mr. Bruce is--Mr. Kuh's characteri-

zation that Mr. Hentoff is a jazz critic is 

completely unfounded. In fact, he is a critic 

of contemporary social culture. 

PRESIDING JUDGE: Don't you think Mr. Kuh 

has considerable basis for that observation in 
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the record? 

MR. GARBUS: Not at all. I think that we 

have offered four articles in representative 

magazines. We have not offered any of the 

other articles that Mr. Hentoff has written 

in other newspapers or magazines concerning 

contemporary culture. 

PRESIDING JUDGE: All right. We will per- 

mit the witness to testify, although we do recog- 

nize a very shallow--we do recogniZe that in 

this field he has a rather limited degree of 

competence. 

MR. KUH: I should say, Your Honor, exhibits 

were offered. The People feel constrained to 

oppose. 

PRESIDING JUDGE: I don't Oaf* they have 

been offered. 

MR. GARBUS: No, they have just been marked 

for identification. 

DIRECT EXAMINATION (Continuing) 

MR. GARBUS: 

Q  Mr. Hentoff, do you have an opinion with respect 
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to the artistic merit of Mr. Bruce's performances? 

A  Yes, I do. I think-- 

Q  Excuse me. Will you please give'us-- 

MR. KUH: My continued continuing objection 

is noted for the record to all of this testimony. 

PRESIDING JUDGE: You have your exception. 

Q  Continue. 

A  Within the past ten years, roughly, there has 

been a relatively new kind of humor in American night clubs, 

particularly in American night clubs, to a lesser extent on 

television, which is characterized as topical or satirical'  

humor. I think that by far, the most important exemplar of 

that humor is Lenny Bruce. Because the other comedians or 

humorists, however they characterize themselves-- 

MR. KUH: If Your Honor please, I am going 

to object to that unless the testimony is tied 

to exhibits. I wouldn't care if he was the most 

important man in the universe, the most expert 

exemplar of anything in the universe. I am 

concerned with haw he sees an artist's merit, 

or whatever the defendant says he sees in 

two particular criticisms. I think this is 
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very important. I might say,based on the 

previous record, the recerefiaredoed reflect 

the fact that Lenny Bruce iii:one,.,context is 

one phenomenon, and in the .iecordingS that 

are in issue here may be quite different. So -

I think it would be more to the point for counsel 

to confine his questions to the transcripts in 

issue 

MR. CARBUS: With reference to what Your 

Honor just stated, I am attempting--I attempted 

to confine Mr. Hentoff only to night club per-

formances, however, following Your Honor's 

direction I am asking Mr. Hentoff to confine 

his comments, as based on the transcripts which 

are marked "Exhibit number 4A, 5A" by the People 

in evidence, relating to the April 1st and 

April 7th night performance. With regard to 

these two, which I consider characteristic 

Lenny Bruce performances, perhaps, not the 

funniest he has given, but certainly charac-

teristic. There are elements in those two 

performances, which, as I was saying before, 
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indicate the fact that Bruce has the capacity 

and the ability in his humor which enable him 

to get at a number of basic issues and problems 

in a contemporary society. Among them, the 

extra weight, extra connotations which he gives 

to words as words, and what they reflect, 

about the deferences and the kind of problems 

we have because of our relationship to words 

or what we ascribe to words. It is also impor-

tant in that he is persistently, and again I 

refer to these two performances, pointing out 

what happens when cliches or sterotypes are 

used to characterize groups of people, and that 

is also a part of another preoccupation of his 

in these two performances, the lack of communi-

cation which so often exists in contemporary 

society. 

Q  Mr. Hentoff, you have copies of the transcript? 

A  Not in my hands, no. 

MR. GARBUS: May I have the Court's Exhibits, 

Your Honor. (Receiving) 

Q  Mr. Hentoff, will you make specific reference 
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to those portions of the transcript that indicate that--that 

allow you to form an opinion as to the artistic merit of 

Mr. Bruce's performance of April 7th, the one marked April 7th, 

1964, after 10 p.m., on page 5? 

A  And here I am going to have to--if I--am I allowed 

to read the transcript literally? It's not exactly as I heard 

it on the tape, or as I would think he had said it. Shall I ' 

read it literally or as I understand it? 

MR. GARBUS: I would suggest, if Your Honor 

please, the witness read it literally and then 

his understanding, because he did hear the tape. 

PRESIDING JUDGE: We will allow that. 

A  (Continuing) Here's how I understand it. First, 

I used a "franshik" as a grounding on jazz--or it should be 

"shicker," Yiddish for drunk. This is a Yiddish phrase popular 

in the late thirties, and then the Christians are drumming that 

concept to all the Jews. They said at the time the Jewish mothers 

were the worse mothers in the world, and Christian mothers sold 

their children for bottles of whiskey, and they all had--well, 

this is indistinguishable--as a group they have yellow, rotten 

teeth. What he is saying was, I, as a matter of fact, grew 

up a kind.of cross sterotype that makes communication so 
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difficult. It is true that in my experience, that in certain 

Jewish neighborhoods, as a defense against the anti-semitism,that 

around that time you did get the idea the guy is a "shicker," 

a Christian, a drunk, at least, if there were people that 

were drunk, they were likely to be "shickers." And as the 

whole point of this kind of thing, it seems to me to say, 

"Bring these things out," because later on--bring them out. 

These are things going on because of lack of communication. 

On page 21 of the same transcript, about Puerto 

Ricans--the Puerto Ricans, what they do, what eccentricities 

they have; they love garbage, why they leave garbage around. 

They bring on heart potions, and they take the garbage, and 

they have it on a string. They won't throw it away. They 

put in on strings like flowers. Puerto Ricans like garbage. 

There it is, and this is part of the sterotype that now exists. 

There are a number of conflicts in the tenements in Harlem 

that are occasionally propagaged. These people, you know, 

you can't get them to keep the ants clean. And from there 

Bruce takes it and reduces it to an absurdity. Oh, sure, 

they love garbage. He offers it as a satire, and it puts a 

light on the kind of--of ever obscuring sterotypes again 

that makes any kind of communication so difficult in certain 
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areas. 

On page 7 of the same transcript is the acting 

out of an imaginary meeting between North Goldwater and a 

group of Negro militants, and this refers to something he 

has mentioned in--in the monolog just preceding the under-

ground language, which I think is an important part of our 

culture, as is so seldom talked about and so seldom lowered, 

and that is one of the things he does, is lower this and 

tell us what has happened, and what they are doing. This is 

presumably the delegation talking to Goldwater, and he then 

impersonates Goldwater. What are they talking about? That's 

all. Look, don't jive us, tell us, be straight with us, tell 

us what is happening. What the hell are they talking about? 

What do you--I mean, it's hard for me, too, you "jive mother 

fuckers," you jive this. It seems to me this is particularly 

relevant right now because of the fact that--the North's 

position on the Civil Rights Bill would seem to indicate, 

I would say, to--to a number of people, Negro and white, 

that he doesn't understand Negro reality. Here again, and 

the context of the entertainment is Bruce pointing out the 

lack of communication is on so basic a level as just language 

itself, and the language as it reflects ideas, as it reflects 
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a way of life and a way of looking at life, yet another 

barrier to communication. 

On another--or in another area on page 16, the 

routine about pissing in the sink, and all the--and what strikes 

me as a very inventive kind of fantasy that he built up, which 

registers in the man who wants to piss in the sink, and feels 

himself constrained, standing on the ledge, thereby being 

immediately taken as a potential suicide. Here again is 

what we or many people in society have done about certain 

national functions, let alone words that describe those 

functions, and though the situation as a whole has become 

so constricted that one is infused with guilt, as this puts 

a stiff figure in part of the monolog because he had to, 

as he thought it, "piss in the sink." And from there, there 

are--there are rows of this kind of--well, let's call it 

a revelation. I am not talking to qualify the fantasy of 

what happened, as I said before, had to go on leaning and 

the like. 

Then, on page 8, the business about titties, 

and what is dirty and what is vulgar, and this comes, of 

course, comes to one of the evasive phenomena in our culture. 

The fact that you have so much emphasis, as Bruce has pointed 
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out about this in the monolog, some places in Las Vegas, and 

some of the so-called "Girlie" magazines mention this part 

of the anatomy, which, if they weren't there--connotations 

of all kinds. Connotations about them are actually nothing 

but what they are, but because we are--because of the con-

fusion of the language about them, as Bruce--and I am quoting 

from the transcript, "My mother's titties are not vulgar or 

dirty." No, it's not the "titties,"it's the word, what you 

relate it to. Now, I don't believe the word "titty" is 

dirty. It's not the word. And this, of course, is Puritan, 

as he pointed out in the monolog. There is this appaling 

approach to morality in this country, and to some extent 

to other parts of the Western civilization. All of these, 

it seems to me, are connected in terms of the fact that he 

is trying to get at the roots of the way we behave and the 

way we are related to each other in society,,the way we try, 

the way we sometimes fail, and as such he is, as I said--

started to say before, a satirist who cuts much more'deeply, 

much more provocatively, much more moral, in terms of moral 

intent that any of his contemporaries on the comedic scene. 

Q  Do you find in the transcript reflected a 

. unity, when unifying them, the perfect performance? 
• 
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A  Yes, because again in unifying them, we are 

restricted to these two performances, is the difference 

between the way things are, between reality and the way they 

are apprehended by the figures involved in any particular 

relationship, the people looking on. So, it's essentially 

a self-theme in regard to races. The theme is, "How we 

look at ourselves and others, "how we actually are, ourselves 

and others, and the variations are how they apply in race 

relations, in definition of words, in definition of obscenity, 

in something like pissing in a sink, in the characterizing 

of people like Jews or Puerto Ricans or Negroes by alleged 

generalizing characteristics. So the unity is--everything 

is connected to a view as central, as he can get into the 

way this society is, the way it works, and the way it some-

times doesn't work. 

Q  Do you have an opinion as to the artistic method, 

distinguished from the content of Mr. Bruce's performance? 

A  Bruce is a remarkable performer, a perfect 

performer. I said in one of my reviews, I think in the 

"Reporter," that in a broad sense, he comes out of the 

Yiddish art theatre tradition. He is an expert in the 

"outsize" manner. He projects. This is a physical power 
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that he has that a very few performers have in a night club, 

or, certainly, very few of the current craps of humorists are 

satirists. He is very expert in the use of his--of his hands, 

and a very--and he has an exceptionally mobile face. He is 

an actor. He has from time to time done a number of set 

bits, one of them the prison routine that is in one of these 

transcripts, in which he takes a roam of various figures, and 

this is a kind of quality of performance that, as I said, is 

very rare among contemporary monologists in the, humorous vein. 

Q  Mr. Hentoff, do you recall the Adolph Eichman 

- bit in one of these performances? 

A  Yes. 

Q  Will you describe the comments Mr. Bruce makes 

in that? 

A  That was at the end of--it must have been the 

April 7th, I think. It's a loose page. 

Q . Here it is. I think there is a page missing 

from this exhibit, page 31 of Exhibit number SA for identi-

fication. 

7th. 

JUDGE PHIPPS: You may use this, April 

THE WITNESS: Yes, April let. 
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JUDGE PHIPPS: April the 1st? 

THE WITNESS: Yes. 

MR. KUH: May I know what exhibits 

those are? If the pages are missing arrange- 

ments will be made to duplicate them. 

PRESIDING JUDGE: It appears not to be 

missing. 

THE WITNESS: This page at the end, that 

was loose, the very last one of the April 1st 

transcript. 

MR. KUH: The last page of the April 1st. 

It's a half a page. 

THE WITNESS: Half a page. 

PRESIDING JUDGE: Now, we will have to 

arrange to have it replaced. 

MR. KUH: We have photostats, Your. Honor, 

and we will have it done during the luncheon 

recess. The record should show that'the exhibit 

was turned over, and it was complete at that time. 

THE WITNESS: Shall I continue? 

Q  Yes. 

PRESIDING JUDGE: Continue. 
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THE WITNESS: In this part--

PRESIDING JUDGE: Here it is. 

THE WITNESS: Oh, thank you. 

Go ahead. 

A  In part of the monolog the rola that Lenny 

Bruce assumes is that of Adolph Eichman, and as I recall, 

on the tape, he utilized the German accent to do that, and 

the monolog describes the situation under the Nazis, particu. 

larly under Eichman's division during the period of the 

Nazis, and it concluded with - the defense or part of the 

defense that Eichman offered in Jerusalem, 'when I was a 

soldier." And then it says here,"What he did best. A good 

soldier saw the end of the conscious day's effort.-" Then 

Eichman says, and this to me is a central point of the mono-

log, because the session is certainly not extenuating as to 

what happened under Eichman in the preceding page,. "Jews 

came every day so they could be thrown into showers. The 

mothers were quite ingenious. They would take the children, 

tied them in bundles of clothing; " and then he says to the 

public, "I think you are better because you burn enemies at 

long distance, missiles--at a long distance, "I gather, is 

what he said. And at.that point that he is referring, and 
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this is a tradition in American pacifism that says that the 

dropping of the bomb at Hiroshima was equitable, unlike Eichman, 

and was in itself a Christian pacifism, and the point, as I 

understood it, that Bruce is making in that part of his mono- 

log is that Eichmann was guilty. But, we are all--there is 

complicity that we all share, at least, those of us who, in 

the dropping of the atomic bombs or hydrogen bombs, felt 

that those bombs were justifiable. And whether one agrees 

with that or not, I think it is a provocative and valid-- 

a valid point to make. And again it's the kind of basic 

point that so few other people in satire in night clubs, 

or theatres for that matter, do make. 

Q  Mr. Hentoff, I refer you to page 23 of the 

April 7th transcript, starting in the middle of the last 

paragraph, with respect to Chet Huntley news. 

A  Yes. 

Q  And I ask you to read to the middle of the 

bottom of the following page. And I ask you, what social,  

comment is made by Mr. Bruce in that portion of the trans-

cript? 

Read it aloud, you mean? 

Q  No, I think you can read it to yourself. 
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A  All right. Well, this is--again, this is a 

hypothetical instance of a disaster, a mine cave-in, with 

a newscaster, Chet Huntley, present. Fifty-three men are 

trapped, and on the next page, the next section of the 

monolog, what he is doing here again, reducing it to an 

absurdity, how it might happen on television is the way 

we covered the disaster, which--with the kind of coverage 

that often makes a disaster a kind of circus or sideshow. 

This is illustrated, for example, "Okay, all right, we are 

off on air. Okay, listen before we do a ViCeroy roll up." 

One manzsays, "Lawer down a Viceroy cigaret, although I 

am trapped. Although I am trapped, a trapped man, I don't 

mean because Viceroy is trapping my nicotine." Now, this 

is a series of observations on the society. It's, for one 

thing, the fact that we do have often, certainly not during 

the three days or four days during which the.late president's 

funeral and the like, on television we often have a juxta-

position of disaster on commercial messages, and it seems to 

me, here, he is also commenting on the fact that the way we 

advertise cigarets, especially now, in view of what surgeons, 

in general, and others have shown, is evasive realty, it's a 

way of covering up of truths that are unpalatable in the 
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particular--in the particular context. So, again, it's a 

comment on the basis of the way we live, the way we enter 

reality. 

Q  Mr. Hentoff, referring now to the April 1st 

transcript, it was incomplete in this respect: the tape 

indicated that he said, "You really can't see the titties," 

and then he went into the Jewish expression for titties, 

and then he went into what sounded like a Latin expression 

for titties, and I wonder if you could explain the social 

comment that he is making with respect to that portion of it? 

A  What page? 

It's incomplete, but it's found at page 5 of 

the April 1st, 1964 transcript. 

A  Yes. He mentioned, in passing, previously. 

What he is saying here again is that there are in this par-

ticular--there are parts of the human body, which, because 

of a concatenation of traditions, one of them Puritan tra- 

,  dition, one of them the kind of commercial flouted tradition 

in some of the so-called "Girlie" magazines have become 
64 

in the mind of too many people, more and more than what 

they actually are. And this has to do basically, of course, 

with sex, the act of sex, which can, and the tempo of the 
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times, which can be a very beautiful and natural act t is. 

Because of the force in our society, for various reasons, 

some of them unconscious, we're unable or unwilling to experi- 

ence the act as the act, or titties as what they are, and 

the words then become weighted with all kinds of hangups, 

all kinds of neurotic associations. 

MR. GARBUS: At this time, Your Honor, 

I offer into evidence all of the documents 

previously marked as exhibits for identifica-

tion. That includes the four reviews by Mr. 

Hentoff, as well as the reviews which have 

appeared in the other periodicals and magazines, 

on the ground that such book reviews are not 

only--are admissible in a proceeding of this 

sort, and also on the ground—. 

PRESIDING JUDGE: This is a criminal 

trial. 

RR. GARBUS: Yes. In obscenity cases 

that have preceded, these book reviews have 

been accepted, and as late as two weeks ago 

the District Attorney offered no objection 

with respect to this introduction into evidence, 
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conceding, as I understand--understand, the 

propriety, which I am sure Mr. Kuhl:fill object 

to; and also on the ground that these documents 

are kept by Mr. Hentoff in the regular course 

of his business, and a foundation was laid for 

their introduction on that ground. 

MR. KUH: May it please the Court, I 

don't know what two weeks ago has to do with 

today, but there was a trial a few weeks ago 

on which, on objection of theprosecutor, the 

Court included expert testimony, but I believe 

in that case, I believe the testimony there 

was a stipulation that permitted one review 

of the particular motion picture, and involved 

in each of the pictures was stage sketches, a 

reviewer that had actually reviewed the particu-

lar picture, and there were no experts per-

mitted, as agreed, and they were permitted 

one review of a particular item in evidence. 

If this witness had reviewed one of those 

particular shows in evidence, one of the 

particular shows that are here involved, 
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the People might wish to consider waiving our 

proper objection, but I think there are a whole 

series of objections, both to this witness, his 

articles about Lenny Bruce and those written 

by others. As to the others, it's clear they 

have not been qualified as experts; they are 

not here to be cross-examined. We have no way 

of knowing how many articles with different 

viewpoints have been written, and the question: 

are we going to go into libraries or research 

what has been written, pro and con, on Lenny 

Bruce? There is no need for trial, there is 

no need to warn witnesses; we will take a 

bunch of documents and send them to the 

Appellate Court, and let them make a decision. 

MR. GARBUS: Well-- 

MR. KUH: Excuse me, please, Mr. Garbus. 

So that the articles by other persons, they 

can't possibly--I see no possible basis for 

permitting articles by other persons dealing, 

not with these particular two shows in evidence, 

as articles by this witness. True, he is here 
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and can be cross-examined on what he said at 

another time and another place, but I have 

read articles, I believe every one of them 

pre-dates the April 1st and April 7th experi-. 

ences, and Your Honors have heard testimony 

that the Bruce 

to time, and I 

other articles 

Bruce has had.  

monolog is varied from time 

make particular reference to 

as to particular dialogs that 

In the time permitted I didn't 

have a chance to make a careful check list, 

but each reference I saw, I don't believe 

that there was a single one, a single one 

of the references that referred to anything 

in either of these two statements. When 

examples are given by the writer of what 

Bruce does, or haw he shocks or how he doesn't 

shock, or how effective he is or how he is 

not effective, I don't believe one of these 

examples had its counterparts in these two 

statements. So, I submit to the Court that 

they are hearsay, they have nothing to do 

with the questions involved. There is just 
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no possible basis of admitting them. 

MR. GARBUS: Your Honor, may I at this 

time defer the offer until such time as I have 

qualified each of the authors as experts, if 

that is something that disturbs Mr. Kuh? 

PRESIDING JUDGE: The objection will be 

sustained on the ground that each item is pure 

hearsay. 

MR. GARBUS: Your Honor, may I then make 

an offer of proof with respect to qualifications;  

of the people who wrote the articles and reviews? 

PRESIDING JUDGE: It will still--we are 

not going to take evidence as to the qualifi- 

cations of persons who are not present to tes-

tify as witnesses. 

MR. GARBUS: I think-- 

MR. LONDON: May I be heard on that? 

JUDGE PHIPPS: Just a moment. One lawyer, 

please. 

MR. LONDON: Your Honor, I would like to 

address myself to the the question generally. 

PRESIDING JUDGE: With the utmost respect 
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to you, and believe me, the Court has the 

utmost respect, ordinary procedure in a trial 

• requires this: to confine a defendant to one 

lawyer with respect to each witness. I spoke 

on this point earlier because we were a little 

puzzled at your having resumed another pro- 

cedure yesterday. I don't think we can per- 

mit it. 

MR. GARBUS: May I at this point defer 

to Mr. London and let him carry on the rest 

of the cross-examination--on direct examination. 

PRESIDING JUDGE: Well, we are going 

to have one witness, we will stay with one lawyer. 

MR. LONDON: If Your Honor pleases, I would 

like to address myself to the question, not so 

much of the witness, but the question, only 

of admissibility of such articles as has been 

offerred. 

PRESIDING JUDGE: We will grant, in our 
4) 

discretion, this privilege to you in this one 

connection, but, please, I press the point 

that the Court cannot extend, from this point 
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on in the trial the liberty of more than one 

lawyer for a defendant--for a witness. 

MR. LONDON: Yes, Your Honor. Thank you. 

I think I said at the bench, but .I don't believe 

it was in the record, at one point, Your Honor, 

that our reason for offering expert witnesses 

was that the Court had indicated an opinion 

with respect to the value or lack of value 

of these performances of Lenny Bruce, and 

that we wanted to show to the Court that there 

were persons of real standing and statue in 

our society, who were generally recognized 

as being people of intellectual•-who have 

certain intellectual attainments, who con-

sider these performances, specifically those 

being passed upon by the Court in this case, 

consider them of real value and of real 

artistic and social value, and that was our 

purpose in offering a good many of the wit-

nesses, and also with respect to--as both 

Judges Phipps and Judge Creel pointed out, 

and with respect to you from the stand. Now, 
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the Courts, I think, have consistently allowed 

this one exception to the hearsay rule in 

obscenity cases, and this goes back many, 

many years, both in the New York courts and 

in the Federal courts, that the Courts have 

considered writings of this kind, and it is, 

I think, by now, an exception, and a recog- 

nized exception to the hearsay rule. 

,PRESIDING JUDGE: I ask for one citation 

to that. 

MR. LONDON: Yes,Your Honor, I will 

give you very many. Let me see. I should 

have the Judge Wilsie (Phonetic spelling) in 

United States against one book entitled "Ulysses." 

This is generally recognized as a landmark case, 

and as I recall, Judge Wilsie indicated that 

in that case there were not only the reviews 

that were considered, but they had even spoken 

to persons out of court. Now, I tbink that-- 

MR. KUH: If I may, I think I would save 

the Court eime, if you wish. 

PRESIDING JUDGE: Go ahead. 

hL 
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MR. LONDON: I think that in--in, cer-

tainly all of the cases that i can recall, of 

importance in this field, the question of 

the admissibility of this evidence was con-

sidered, and the evidence was admitted. I 

don't have too many authorities specifically 

talking about the admissibility of the evi-

dence, because there hadn't been that much 

question, the evidence having been admitted. 

PRESIDING JUDGE: Here is a sharp depar-

ture from traditional rules of eWence, and 

I ask for one specific ruling where it has 

been deemed by an Appellate Court to be 

erroneous to exclude hearsay opinions with 

resp4ct to works in issue. 

MR. LONDON:  Let me specify Judge 

Sobel's opinion in a memorandum that we 

furnished you. Thera he specifically- 

JUDGE PHIPPS: Excuse me. You first 

began with Wilsie. 

MR. LONDON: Wilsie. 

JUDGE PHIPPS: As I recall, you mentioned 
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individuals spoken to outside, is that correct? 

MR. LONDON: Pardon me, Your Honor? 

JUDGE PHIPPS: You mentioned that indi-

viduals were spoken to outside, is that 

correct? 

MR. LONDON: Yes. As I said, Judge 

Wilsie not only considered reviews, but he 

considered opinions outside the court. 

PRESIDING JUDGE: Wasn't this physically 

done in his discretion? 

MR. LONDON: Yea, Your Honor. There is 

no question about that. 

PRESIDING JUDGE: I think that most 

unusual. And I am sure here, because the 

People have no appeal, we, in our discretion, 

could, in effect, hear these and overrule 

the objection, but frankly, it appears to the 

Court that this would not be in the interest 

of justice. 

MR. KUH: May I be heard, Your Honor? 

I think I can cut a knot. 

JUDGE CREEL: Yes. 
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MR. KUH:  I think there is a tradition 

that goes back to the days when Louis Brandeis 

practiced law. The tradition that he started, 

that is known as the "Brandeis Brief," in•which 

items of secondary authority, not in the field 

of law, but in the field of social relations 

and so forth be entertained by the Court in 

dealing with points of law, and entertained 

by Appellate Courts. They are not part of 

the record; they are not evidence: If Mr. 

London wishes to tender these, along with 

any brief, as part of his legal argument, 

either here or in the Appellate Court, that's 

quite a different question. And I assume, 

when the Judge in the case that Mr. London 

speaks of, spoke to outsiders, he was speaking 

to get that type of guidance. Now, I suggest 

when we get to that point there may be some 

question, whether criticism in the Brandeis 

case, there was a great deal of statistics 

collected by semi-official agencies, there 

may be some question whether criticism written 
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by "Joe Blow," he may be a very distinguished 

"Joe Blow," but whether some particular magazine 

is proper material for consideration by an 

Appellate Court or by a trial court dealing 

with a point of law. We can get to that point, 

and when we get to it--but I would like, as 

Your Honors would like, to have Mr. London 

give us one item, one authority of any Appellate 

Court in the land saying that hearsay evidence in 

a case is the proof in the case, that is to 

take this most clearest, strongest kind of 

hearsay, most clearly hearsay sort of material. 

HR. LONDON: If Your Honor please, I will 

be happy to give even that. Although I appreci- 

ate Mr. Kuh's suggestion that we out it in a 

brief, this is not being offered as material 

in a brief, this is being offered as evidence 

in this case. But the Appellate authority 

that I think we cite without any question.  

is Mr. Justice Frankfurter, who is recognized 

as an Appellate authority of some note, whom; 

I believe, distinctly and expressly discussed 
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this kind of evidence, and thought that it 

was a denial of due process not to consider 

it. But, as I have said, if you go through 

case after case, in the Wilsie case that I-- 

the Wilsie opinion that I mentioned, I know 

of my own knowledge that there was consider- 

ation of book reviews by the Court, that they 

were in evidence, and an examination of the 

record will indicate that very clearly. I 

may mention another case of fairly recent 

authority, and that was in the opinion of 

"Jacob Bellis agiast Ohio," in which the 

Court considered opinions by such authorities 

as "Bosley Crowder," (Phonetic Spelling) of 

the New York Times; Arthur Knight of the "Satur- 

day Review of Literature," and many, many 

others, and those criticisms were commented 

upon even in the opinions. And also I remember 

it was Mr. Justice Brennan, in his opinion, 

who referred to the considered opinions of 

these authorities of national stature. He 

didn't mention them by name, but he said that 
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there ware two critics of national stature 

who ha] given an opinion which he considered. 

Now, I am not quoting the opinion, but he 

considered these of sufficient value and 

sufficient importance to comment on them. 

PRESIDING JUDGE: Were they part of the 

record? 

MR. LONDON: Very much a part of the 

record, Your Honor. They were offered in 

evidence, not dependent to a brief, but 

offered in evidence at the trial. 

PRESIDING JUDGE: And they were not 

objected to? 

MR. LONDON: I don't recall, Your Honor, 

that they were objected to or not. 

PRESIDING JUDGE: Haw in the world would 

you stretch the hearsay rule to a point where 

you would introduce this evidence?• The hear-

say rule in this Court has a very logical, 

desirable basis, and that basis is flouted 

by permitting this in this instance. 

MR. LONDON: If Your Honor please, we 



63 Nathan Hentoff - For Defense - Direct 

are dealing here with a matter which is not 

usually at issue in other cases. In this 

case we have a factual and Constitutional 

issue, and that is whether the matter that 

is being condemned is matter that has social 

value. This is one of the important criteria. 

JUDGE PHIPPS:  I think you are going, 

Mr. London, with all due respects, I still 

feel that you are going far afield, as Mr. Kuh 

just said, and it is interesting to note, with 

reference to the 15 articles mentioned, not 

one of them, as I understand it, had anything, 

or mentioned anything to do with the two per-

formances with which the defendant is now 

being charged. I would even concede, for 

the sake of discussion, that Lenny Bruce 

might well be brilliant, he has made some 

wonderful performances, but the question in 

issue is with reference to two specific 

performances. In 1963 he might have been 

the greatest. What about the two performances 

that are in issue in 1964? 

1.) 

4 
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MR. LONDON: Your Honor-- 

JUDGE CREEL:. Mr. London, I will put 

another question, and you can answer them both. 

Is your offer not so much related to the two 

performances, but is it related--are you making 

this offer as proof of the contemporary commun-

ity standard? 

MR. LONDON: It is offered for both, 

Your Honor. May I answer Judge Phipps' question 

first? 

PRESIDING JUDGE: Yes. 

MR. LONDON: We have had two witnesses 

who have testified that the two performances 

that were transcribed were typical of the--

of Bruce's performances that they had heard 

in years past. These performances are alike, 

there is constant--there is a similar current, 

there is a similar subject, there•is a similar 

theme. 

PRESIDING JUDGE: The primary witness 

testified to the contrary. That is my recol-

lection. Go ahead. 
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MR. LONDON: I may also add, by the 

way, Your Honor, that at least one of the 

reviews, and perhaps more, discussed "bits," 

as that tern has been used by an expert wit-

ness, that are in the two performances, that, 

Your Honor-- 

PRESIDING JUDGE: Part of the review by 

this witness' 

MR. LONDON: No, Your Honor, they are by 

others. 

MR. GARBUS: I will read the review. 

PRESIDING JUDGE: The Court will take 

another expert who is not present, and to take 

his wo,--1 ()lit of court with regard to a pro-

duction which might or might not be similar 

to that here, but which cannot be determined 

as being either, this is abscurd. 

MR. LONDON: I think that they would 

indicate two things, and I must disagree with 

Your Honor about the "abscurity" with respect 

to the issue that Judge Creel brought out. 
4. 

These are also relevant on the question of 
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community standards, because although they 

may have been written two years or three 

years ago, I think that in themselves they 

indicate that Bruce uses the same language, 

in the same approach. 

PRESIDING JUDGE: I think that the dis-

tinction that Mr. Kuh drew our attention to 

is very well taken. There is a somewhat unique 

problem in this case, and it is the kind that 

we call for the talents of Brandeis to attempt 

to make this bench the more competent to judge 

the nature of these performances, and we would 

be receptive to taking such guidance, but it 

is not in the nature of evidence, it is in 

the nature of treatise material that would 

enable us to be the more erudite in judging 

whether the performances in question are re-

lated within the law, but for you •to ask us 

to take non-legal evidence as part of the 

record is not in accordance with the practice 

normally pursued in a court of law, and cer-

tainly should not be adopted as an introduction. 
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MR. LONDON: I would disagree with 

Your Honor, but, particularly the'case where 

the fact and the issue are being considered 

by three judges without a jury. Certainly, 

no one is going to be improperly prejudiced 

by the admission. 

PRESIDING JUDGE: Even: without a jury 

one must try to have some form to a court pro- 

ceeding, and that we already by indulging 

into the point that we have, we have seriously 

departed from. Now, I might observe there 

to, that the so-called Brandeis approach would, 

in my opinion, be the more intelligent way 

o? enabling the Court to be the more competent 

to judge, rather than the calling of a series 

of witnesses who are more or less ,ripalified, 

and who, in the main, wander in their testimony, 

over a variety of fields. 

MR. LONDON: I make another comment, Your 

Honor, several times, I think, during the 

course of yesterday's and today's testimony, 

indicated that the experts who have been 
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produced may not have been completely expert 

in their field, and I would say that I can't 

imagine anyone who would be more expert, let 

us say, with respect to what is tolerated, 

what appears in night clubs, I can't imagine 

anyone who would be more expert than Mr. 

Hentoff and Miss Kilgallen, both of them. 

MR. KUH: I can't concede that myself. 

MR. LONDON: Thank you. 

MR. KUH: I am sorry. 

MR. LONDON: We have had testimony from 

both of them. They are completely expert in 

the field. There is Richard Gilman, who is 

a dramatic critic for a magazine, and one--

I think one of the two or three widest circu-

lations of general news weeklies in the United 

States, who has a--who has a background that 

very few people in the field havein the area 

of dramatic criticism in the area of what goes 

on in the--what is seen on the stage, what is 

performed in night clubs, a judge of public 

tolerance or community standards, to use the 
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phrase of Justice Brennan's definition of 

obscenity. 

MR. KUH: May I be heard, Your Honor? 

Yesterday or the day before, when the defense 

started calling experts, I said I had much 

legal argument that indicated that this was 

not a fit subject for expert testimony, but 

I wouldn't burden the Court with it because 

I thought ten days earlier the Court had in- 

dicated they would, at least,' go to a certain 

extent in experts. 

PRESIDING JUDGE: We have so indicated. 

We have so ruled, and we are going to continue 

to rule, since we begun here, and I have stated 

my misgiving with regard thereto, and even though 

it will involve considerable additional burden 

on the Court to hear this testimony, the Court 

is going to hear it. 

MR. KUH:  Nov, at this point I say, I 

didn't press legal argument then, I had a 

law memo Ind so forth--suddenly here, while 

we have a witness on the stand, where--and 
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although the Court has strongly indicated 

its disposition, and I would go further and 

say I thought the Court has ruled that it 

would not take these things, we have Mr. 

London going on at great length and urging 

the Court to reverse the ruling that it has 

made, and I wasn't fully prepared for this 

argument today. I will state two things, 

however, to the Court, and die Court has 

gotten the point that Mr. London doesdt 

proffer a single item on the - particular show 

here involved. Moreover, he 4ppen't, and I 

am sure, unintentionally, but he does unlit+ 

tentionally mistate Justice Frankfurter when 

he says that Justice Frankfurter even believed 

that there might be a question of. due process 

involved. I have before me justice Frankfurter's-- 

not the opinion of the Courti - but* a concurring 

opinion in the case of "Smith against California," 

not speaking for the entire Court, in which the 

basic question of the use of expert witnesses, 

not documents, not drama is used, not book 



71 Nathan Hentoff - For Defense - Direct 

reviews, but live, breathing witnesses is 

considered, and Frankfurter says in substance, 

and I can hand it up if therceis any question 

of it being out of context, that ho would 

permit such witnesses, and he Said he would 

make it a right of them to do. such require-

ment, a due process, but he then continued...-

or before he makes the last statement, says, 

he quotes what has been done in gngland, and 

he quotes the American Law /nititute. In 

other words, he would do it by statute. He 

refers to English recommendation for a statute 

and the American Law Institute recommendation. 

Here, without any statute, this has already--

this Court has already made 4 ruling, and 

that is water over the dam. Nowl.allegedly, 

relying on Justice Frankfurter, W. London 

still, without any statute, would- I suggest, 

respectfully, misleads this Court into_ be-

lieving that Justice Frankfurter would 

insist that the Court take reviews which 

cannot be cross-examined, and are of quite 
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a difference at beat. I respectfully urge 

that we get on with the cross-dxamination of 

this witness. 

MR. LONDON: If Your Honor please, Mr. 

Kuh, and I don't think it was an omission or 

a misunderstanding on his part, I think it 

was a deliberate misstatement; ha has misled 

the Court, and I want to read naw from Justice 

Frankfurter's opinion. 

JUDGE PHIPPS: In whichcase? 

MR. LONDON: "Smith against California." 

Certainly, one of our leading opinions on the 

question of obscenity proof. May I read from 

it for a moment, and the Court will judge 

whether or not I have misstated it? 

PRESIDING JUDGE: Who was the judge now? 

MR. LONDON: Justice Frankfurter. 

MR. KUM: That's the concurring point, 

not the opinion of the Court. 

MR. LONDON: Now, first«-naw--may I have 

my pen back, please? I am sorry. May I read 

from Justice--justthree portions, and I think 



73 Nathan Hentoff - For Defense - Direct 

they are extremely important .because they 

also judge on the objection that ,Judge Phipps 

raised as to the admission of testimony, not 

with respect to these particular performances, 

but earlier in other performances.. Now, this 

is Justice Frankfurter at page 160 of his 

opinion: "The second Constitutional infirmity 

urged by the Appellate is the inclusion of 

appropriately offered testimony through duly 

qualified witnesses regarding the prevailing 

literary standards, and that literary and 

moral criteria by which booki relevantly 

comparable to the book in controversy are 

deemed not obscene." He is talking about 

the testimony. Here, I will mark it for 

you. I was doing this for your benefit. 

MR. KUH: He is now talking about, 

not evidence with respect to.the particular 

book, but similar books. 

PRESIDING JUDGE: For one thing, coun-

selor, we have no idea what these reviews 

would be referring to, what would be necessary. 



74 Nathan Hentoff For Defense - Direct 

Even if we were to indulge you, would be for 

us then to examine those works and judge 

them. Frankly, we would go on ad nauseum. 

MR. LONDON: May I continue for a mom- - 

ent, because my word was questioned by Mr. 

Kuh, and I want to continue if I may, without 

interruption by Mr. Kuh, and 'you'd prefer 

it if he didn't look over my shoulder. 

MR. KUH; Then, get your own book. I 

want to follow whit you are saying. 

MR. LONDON: Would Your Honor please 

have the clerk bring me a copy of the opinion? 

PRESIDING JUDGE: What's the opinion? 

MR. LONDON: 361 U.S. It's also 80 Supreme 

Court. 

PRESIDING JUDGE: See if you can get that 

from the Supreme Court library. 

MR. KUH: While that book is being gotten, 

may I point out to the Court that the. quote 

which Mr. London read, and are underlined, 

orally said, "--through duly qualified witnesses." 

It does not suggest that the Court, on its own, 
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or in any fashion simply let ina.lot of 

written material, and this in why I wish to 

look on, and if Mr. London is so discourteous 

for not wanting me to look on, I em sorry 

for the incident that took place. 

MR. SCHWARTZ: May I approach the bench 

for a minute. 

JUDGE PHIPPS: Mr. Ruh. 

(Off the record discussion.) 

PRESIDING JUDGE: All right. 

MR. LONDON: If Your Honor please, 

was just referring to Justice Frankfurter's 

opinion before, and I read from the beginning 

of the opinion in which Justice Frankfurter 

stated what he was speaking about was the 

testimony of the prevailing standards by 

which relevant, not the same books in ques-

tion, but relevant books were to be such--that 

he was considering such testimony with 

respect to relevant books and critical 

opinions of such books. Now, then, on 

page 165, Judge Frankfurter continued. There 
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is no--"There is no external measuring rod 

on obscenity. Neither, on the other hand, is 

the ascertainment a merely subjective re- 

flection of the taste or the moral outlook 

of the individual juror or indi'vidual judges." 

I think this most significant because this 

is really the basis of, one; our grounds for 

offering it. We are offering it to show other 

opinions on virtually the same issues. Since 

the law, through its functiohs is applying 

a contemporary community standard in determin- 

ing what constitutes obscenity--and."Joe Roth 

against the United States." It surely must 

be deemed reasonable, and, therefore, relevant 

to the issue of obscenity to allow light to 

be shed on what the contemporary community 

standards are. And then, finally, since Mr. 

Kuh said that I misstated Justice Frankfurter's 

position to saying that he believed there 

would be a violation of due process to in- 

clude such evidence, let me read this final 

portion of his opthion. "Unless we disbelieve 
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that the literary, psychological or moral 

standards of the community can be made fruit-

ful and eluminating subjects of inquiry by 

those who give their life to such inquiries." 

And I think that is true, certainly, of the 

three witnesses we have had thus far support-

int the defense. By those who have given 

their live to such inquiries, it was violative 

of due process to exclude the Constitutional 

evidence proferred to this case--from this 

case. 

MR. KUH: "Proffered." 

MR. LONDON: We differ as to the pro-

nunciation. Now, then, he speaks after that 

about an English Law, and a model penal code, 

certainly, an unequivocal statement of Justice 

Frankfurter's that an exclusion of such evi-

dence is a denial of due process.. I think 

the Court will agree I did not..misstate or mis-

quote or misinterpret this opinion. 

PRESIDING JUDGE: Well, the Court will 

repeat that it realizes the limitations of 
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the judicial mind as of any mind in a field 

such as this; that in the nature of things, 

it will welcome and seek guidance from pro- 

found sources, that is, to the degree that 

we can be enlightened by expert opinion as 

to community standards. In the way that is 

commonly referred to as the Brandeis Doctrine, 

the Court Is most receptive. The Court will 

extend to the defendant the widest liberty 

in this regard. If it is desired to give us 

such guidance by way of briefs, presentation 

of treatise, reviews or the like, other than 

as matters of evidence, after the close of the 

case the Court will consider them, but it 

must conform this trial to some reasonable 

limits. The offer made now is pure hearsay. 

The objection will be sustained. 

MR. LONDON: I take it, then, from the 

Court's ruling, they would not consider evidence 

with respect to the status, to the critical 

standing, to the attainments.of the persons 

who wrote the particular articles that are 
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being offered in evidence? 

PRESIDING JUDGE: YOu may cover that in 

a brief or in some such form as that, but for 

us to go into the qualifications of witnesses 

not present, I think would not be in accordance 

with orderly procedure. 

MR. KUH: May I ask to be heard on that 

point. The merits of the Brandeis brief was 

an item contained in it, and when it has been 

used, and rarely used since, are items of 

which the Court can take judicial notice. 

Items, statistics from the official reports 

and so forth enter, that are beyond contro-

versy. 

PRESIDING JUDGE: Appreciate, this 

Court's offer is to go further, in accordance 

to the issues, the complete granting of rights 

to the accused. The Court would be inclined 

to indulge the defendant even further in a 

manner that would not be disruptive of order. 

MR. KUH: I defer to that indulgence on 

the part of this Court, but I would suggest, 
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if the writers relied upon are, so unknown 

that the material must inform.the Court who 

they are, then it tends to remove them fairly 

clearly from the area of a Brandeis belief. 

PRESIDING JUDGE: I think that is true. 

The Court would, however, evaluate the testi-

mony for its worth. 

MR. MR: Let me add one point, and I 

won't prolong this, Mr. London seems intent 

on making a record of some records by sub-

mitting a concurring opinion by Justice Frank-

furter. I have put that in context. I would 

like to say that a concurring, in a similar 

case by Justice Hall, who happens to be the 

Supreme Court Justice for the particular 

circuit--Mr. Justice Harlan , page 172 , 

and I quote: "However, I would not hold 

that any particular kind of evidence must 

be admitter!, specifically, that the Con-

stitution requires that--that oral opinion, 

testimony by experts be heard." There are 

other ways in which proof can be made, as 
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that very case demonstrates. The Appellate 

attempt to compare the content of the work 

were then used with that of other allegedly 

similar publications which were openly pub-

lished, sold and purchased, and it received 

wide, general acceptance. So, I suggest that 

Justice Harlan gave the basis for having in 

evidence here the statements by Mike Nicholson 

and other persons who knew "El Gammin," re-

ferred to the other day. I don't offer them, 

but they might be equally appropriate. 

PRESIDING JUDGE: All right. 

MR. GARBUS: I assume your ruling also 

denied my application of admissibility of 

this evidence on the ground that the records are 

kept in the regular course of business. 

PRESIDING JUDGE: Certainly. There has 

been no proper foundation laid for the re-

ception in that regard. The objection is 

sustained on the grounds that all the offers 

are hearsay, not within any acceptance. 

MR. GARBUS: May I lay a foundation for 
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the purpose of the record? 

PRESIDING JUDGE: You may. 

DIRECT EXAMINATION (Continuing) 

BY MR. GARBUS: 

Q  Do you keep these reviews in the regular course 

of your business? 

A  Yes, I do. 

Q  And for whit purpose do you use these reviews? 

PRESIDING JUDGE: May the Court observe 

that you have yin exception. 

MR. KUH: My objection is not on the 

basis-- 

PRESIDING JUDGE: And state for the record 

that manifestly, records kept such as this are 

not records kept within the orderly course of 

business. Let's move on. 

MR. GARBUS: I respectfully except. 

Q  Mr. Hentoff, do you have an opinion with respect 

to Mr. Bruce's status 13 a satirist? 

A  Yes. I believe, as I started to say before, 

that he is the most creative, original-- 

MR. XUH: If Your Honor please, I will 
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object. I object except if it's tied down 

with reference to these two•transcriptions. 

PRESIDING JUDGE: Sustained. 

Q  Mr. Hentoff, with respect to thefperformances 

marked as the State's Exhibtt number 4A and 5A, do you have 

an opinion with respect to Mr. Bruce's status as a satirist? 

A  I would say that these two performances are 

characteristic of Lenny Bruce's work, and that these two 

performances seem to me to be representative of the fact, 

or my belief, at any rate, that he is the most original, 

creative and socially relevant of all the current American 

satirists or humorists who are performing in night clubs. 

MR. GARBUS: I have no further questions 

of th-ts witness. 

MR. KUH: Mr. Schwartz, do you have any 

questions on cross-examination? 

MR. SCHWARTZ: No questions. 

CROSS EXAMINATION 

BY MR. KUH: 

Q  Now, in answering, I think it was almost Mr. 

Garbue' first question after the Court ruled you qualified 

as an expert, I. am referring to these two performances, you 
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said they were not--and I think I quote accurately, "They 

were not the funniest of his performances." 

A  I have here performances that struck me as a 

lot more humorous. 

Q  And I believe, you continued that, and I wrote 

these words down accurately, "I believe they indicate" you 

used the word, "Indicate," "he has the ability," and you used 

the word, "Ability," "with humor to get at• certain problems." 

Is that a fairly accurate quote? 

A  Yes, that's accurate. 

Other than indicating ability, arc they actual 

manifestations of the use of humor to a giVon problem, so that 

they merely indicate a potential that might in other shows 

appear? 

A  I would say specifically with regard to these 

performances, the actuality is present. He does succeed in 

doing this. 

Q  And yet you did find him less humoroUs, less 

funny than you found other shows? 

A  Humor is only one element I in-concerned with. 

Q  One element is public entertainment? 

A  Yes, sir; because an entertainer—doesn't himself 

• .: 
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have to create to be effective. 

Q  He can dance, he can recite Sbakespear--does 

Bruce do any of those things in these do Cases? 

A  No, he does not. 

Q  What, in terms of entertainment, what: does Lenny 

Bruce pose as doing? 

A  What Lenny Bruce actually does in these two 

performances is create a series of situations, hypothetical, 

but relating to social actualities, and tries to make his 

audience think about what these situations reflect about 

our way of life. 

Q  As an entertainer, in what fashion does he 

entertain? 

A  He entertains by-•when he succeeds, provoking 

laughter, he as an entertainer succeeds by holding and sus-

taining the attention of the,  audience, and provoking the 

audience, stimulating the audience to react to him, which 

is done“-always done by laughter. 

Q  When Lenny Bruce talks of "going to bed with a 

chicken," and when he talks of "intercourse with a hippo-

potamus," can you tell me in what fashion he stimulates his 

audience to think? 
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A  I would say, and I could only begin to answer 

about how it stimulated me to think, but I gather from the tape, 

and the laughter, that he stimulated others in talking about 

"going to bed with a chicken," or "with a hippopotamus," 

among other things; and the particular dialog involved is 

a dialog between a husband and a wife. The wife purportedly 

comes in, sees the husband in bed with a chicken. This 

reduces--and again this is a Bruce device, a technique to 

abscurdity, to laughter, but also to thought, the kind of 

neurotic, defensive relationships that occur in a number 

of marriages, to the point where a wife, who has a number 

of aggressive reactions to her husband, might.-might, indeed, 

even argue again, and that quasi observed context with him, 

because he was in bed with a chicken, in the same way as 

she would argue as if she had found him in bed with another 

woman. It's a reflection of tensions and distortions of 

reality that occur in our daily lives. 

Q  Well, then, if I follow you, the prime audience 

response is immediate laughter to a sexual context, is that 

correct? 

A  No, I think not. I think the prime audience 

response is laughter to a picture that a .woman could take 



87 Nathan Hentoff - For Defense - Cross 

seriously an affair between a man and a chicken. 

Q  The prime audience laughter, does it wait until 

the woman makes a comment or does it--the audience laugh as 

soon as the instance of the husband in bed with the chicken 

is brought to light? 

A  I would have to hear the tape again. It seems 

to me the dialog begins almost immediately.-it is preceded, as 

I recall, by a brief discussion of the fact that there are 

laws about this kind of thing. I forgot what the exact words.  

are--it's "sodomy," but something else. 

MR. GARBUS: Do you have a copy of the 

transcript? 

THE WITNESS: Yes. Do you know what page 

it is on? That's April 1. 

MR, KUH: Page 25 of the April 1 perfor-

mance. 

A  (Continuing) Let's see. "Do you know there is 

a law against doing it to animals? It's in the code. Do you 

realize what--" There again the transcript is, so garbled; 

I am not quite sure what is happening. But, here it is. 

Q  Are you sure it is solely the transcript that 

is garbled, or have you on occasion listened to the Bruce 
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performances and found yourself unable to hear what he said? 

A  I have never had any difficulty in understanding 

Lenny Bruce. 

Q  Were you in court when a hi•fy set supplied by 

Cafe Au Go Go was played here, and played on tape made on 

hi•fy equipment of that corporation? 

MR. GARBUS: I will object to the question. 

Q  The question is, had Mr. Hentoff ever had any 

trouble hearing Bruce at night clubs, not whether he had 

trouble in hearing the performance on tape? 

PRESIDING JUDGE: Objection overruled. 

A  I am not convinced that was indeed hi-fidelity 

as I would define it. 

Q  You heard a representative of Solomon's, you 

were in court? 

A  Yes. 

Q  --when he offered to supply equipment, and you 

saw the person play the equipment? 

A  Pardon me? 

Q  Did you know who the person was who played the 

equipment? 

A  Who the person was? 
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Q  You didn't know? 

 

A  No. 
ri  

Q  Fine. Did you have trouble in understanding 

some of the words as they were played here in court? 

 

-A  Yes, but I thought the tape was bad. 

 

Q  You understood that was the tape that was made 

directly through that equipment at the night club during the 

performance? 

 

A  Yes. 

MR. SCHWARTZ: I don't think that's in 

the record; I don't think that's the truth. 

PRESIDING JUDGE: Objection overruled. 

 

Q  Are you suggesting that in all the Bruce per- 

formances you have gone to, he always speaks clearly and 

slowly enough to be clearly audible and understandable by 

the audience? 

 

A  No, he doesn't, ho onrushes, often comes close 

to mumbling, I suppose. 

But you were able to understand every one of 

his mumblinga? 

 

A  So far as I can recall, I never had any problem 

understanding, him. 
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Q  Do you find in these two tranacripts, see if 

you agree with me, a great deal of switching from topic to 

topic, paraphrasing ideas, that it doesn't'also suggest Mr. 

Lenny Bruce's entertainment? 

A  No, I don't think there is any change, I mean, 

any amount of this that is different by and large from the 

usual Lenny Bruce performance. 

Q  Including phonograph records? 

A  The phonograph records are something else. Phono-

graph records are edited, the phonograph records. 

Q  These, you could concede, are quite different 

than are phonograph records? 

A  I would consider that they are different, and 

I have never heard a phonograph record that is as good as 

any Lenny Bruce live appearances. 

Q  A good deal of Lenny Bruce's business is based, 

by and large, on the audience that he reaches through the 

phonograph record? 

A  I would guess not. I would think that his -

reputation is based on people who hear him live at night 

clubs. He has some audience reception through the phonograph, 

but I would doubt if that is a primary source of his audience. 
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Q  A source of his what? 

A  Of his audience. 

Q  In terms of the number of persona who have 

heard. Lenny Bruce, would you suggest that.more have heard 

him over the air or night clubs than have heard him on tele-

vision and on phonograph records? 

A  He has been on television nationally, so far 

as I know, and I may be wrong, only once. !So you can get a 

statistic number that "X" million people heard him that one 

time, and you could say more heard him in television than 

night clubs, but I think in terms of people who know who 

he is and come to see him because he is Lonny Bruce, I think 

most of his audience comes to night club appearances. 

Q  In terms of effectiveness of Lenny Bruce's 

satire, the number of persons that ho is able to reach, would 

you say with your special expertise on Lenny Bruce, and I 

assume you have a good deal of knowledge of his phonograph 

records, and some idea of how widely they are sold, would 

you say that he has gotten a message to more people, that 

is, more people have heard him via his night clubs than 

through phonograph records and television appearances? 

A  I would say it's impossible to-make an answer 
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to that because one doesn't know. Even if one knows the sales 

figures, you don't know how many people the records are played 

for, and you don't know what the audience Feting was on the 

Stove Allen program years ago when he was on, so I really 

couldn't give a definitive answer to that. The audience he 

has keeps coming back to see him wherever he appears, and 

that is primarily the audience that he bast attracted through 

live night club appearances. 

Q  And these, you say, are the same people coming 

back again and again? 

A  Not necessarily the same. I assume that each 

time he appears in a night club there are people in the 

audience each performance that have never beard him before, 

and some of them are sufficiently intrigued or impressed so 

that they do return again. 

Q  And others of them walk out during the perfor- 

mance? 

A  I suspect that happens. 

MR. GARBUS: I object. to that. 

PRESIDING JUDGE: It's a'question. Ob-

jection overrUled. 

Q  Have you noted that-- 
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MR. GARBUS: I object to the question on 

the ground there has been no testimony about 

anyone walking out of any of the performances. 

PRESIDING JUDGE: Objection overruled. 

Q  Have you noted in any of the writings that you 

have written about Lenny Bruce or any of the material that 

you supplied here today that others have. written about Lenny 

Bruce, people ever walking out on a Lenny Bruce performance? 

A  Certainly, it has happened, and I have read 

of occasions where it has happened. I have never seen it. 

MR. GARBUS: I object to any questions 

about other performances on 'the ground that 

Mr. Kuh made the objection to what happened 

at other performances as not relevant with 

anything going on hare today. 

PRESIDING JUDGE: Yes, I would suggest 

that we confine ourselves to'these performances, 

if the witness knows anything about them. 

MR. KUH: Yes. 

Q  Now, you commented, Mr. Hentoff that there was 

some unifying theme in the Lenny Bruce shows, that the differ-
ence is between reality and in some fashion, actuality, and 
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in reality, and the things beneath reality, i9 that correct? 

A  That's right. 

Q  Now, is this unifying theme such a unifying 

theme that if any little portion is omitted from any particu- 

lar show, that whole show is in some fashion changed? 

A  I don't think unity can be defined as in the 

"fashion." Are you asking me that if one line.or one expression 

were omitted, the whole show would collapse? 

Q  I am asking if each and every portion of each 

show is necessary in order to get the Bruce message across? 

r.  A  Absolutely necessary? 

Q  That's right, "absolutely," 

A  All right. I would say that; sure you can 

omit a phrase, perhaps, but each particular subject that 

comes into the monolog is necessary to the particular point 

he is building, but there is an overall unity so strong 
,  • 

that you can omit even particular subjecte and there is 

still a connective issue. 

Q  So that actually, as to any particular show, 
-• a particular subject, possibly, as it appears ,

ln the trans- 
cript, several parts could be omitted, and several other 
parts from another show be inserted, andi you, basically, 
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would get the same Bruce approach? 

A  No, I don't agree with that at all because 

Bruce is a very conscious performer, and when he chooses to 

include in any particular show some sequence, although they 

may appear out of sequence to the casual eye, they have a 

definite purpose in the particular show and for whatever 

particular thing he is building toward. 

Q  Can you explain to me, for instance, why--let 

us say the third performance, containing the Eleanor Roosevelt 

story, and Jack Lenkinsky (Phonetic spelling) incidents, and 

the St. Paul incident, and the Uncle Willie incident also, 

and the shoving of a hot funnel with lead .up someone's ass 

incident, that's in the third performance, and the second 

performance contains some, but not all of those instances, 

and contains other ones, for instance; the Eleanor Roosevelt 

incident is not in the second performance; the Jack Lenkinsky 

(phonetic spelling) incident is in somewhat different language, 

incidentally, is in the second performance; the St. Paul 

incident is in both performances; the second perfo.rmanCe 

contains an incident about an accident victim, which is not 

in the third performance; the second performance contains 

the Uncle Willie bit, the second; that is in the third as 

5 
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well as the second performance, and contains the sexual inter. 

course incident of "going to bed with adicken," which is 

not in the third performance; the united--reunited couple 

discussing adultery is in the second performance, but not 

the third performance, and so an. So that, apparently, by 

performances themselves, and I haven't even referred to 

order, and I tell you that the order of these different 

incidents vary considerably in the two performances. Now, 

in light of that fact, are you telling me that we are not 

dealing with somewhat fungible terms that can be put in 

or taken out and something else substituted for it? 

A  Yes, I would say we are not dealing with fun-

gibles. 

Q  We are not? 

A  We are not dealing with fungible material as 

such, as you defined it, because of the fact that Mr. Bruce 

is a partly improvising monologist. Part of his material, 

as you have indicated, are in large, design. It seems in 

different performances, part of it is improvised. There-

fore, as an artist or as a performer, if you elect, he has 

a right, and in fact, the necessity to decide as he goes along 

what particular parts of his monolog he is going to emphasize, 
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perhaps, omit for a particular performance, and how he is 

going to link them. 

A  Are you suggesting that any'person whom you 

deem an artist has the right, and I mean the legal right, to 

do anything that he pleases? 

A  I am talking-- 

MR. GARBUS: I will object to this witness 

being asked questions whether anyone has "legal 

rights." I have not qualified Mr. Hentoff as 

a legal expert. 

PRESIDING JUDGE: All right. Sustained. 

Q  You used the words, "A performer had a right 

to play with his material." Are you suggesting that he has 

a right to say anything at all as to anyone whom you deem 

an artist? 

A  Perhaps, I misunderstood the question. I thought 

you had started to question me, whether ha had a right, and 

I would say an artistic right, and not a legal right to 

determine what he is going to include and in what sequence 

in any performance. He definitely has a right to make his 

.performances as humorous and thought provoking as he possibly 

can. So, therefore, he has a right to say anything that comes 
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into his head as an artistic right. 

Q  I think you have quite well answered my question, 

I think on the question of right. 

A  I would say he is a very extraordinary individual 

and creative person. He is an artist that has artistic dis-

cipline, and an acute awareness of what it is he wants to say. 

I would say he then has an artistic right to say what he wants 

to say in context of what he wants to say. 

Q  Are you saying that he is .an artist of discipline? 

A  I am saying that exactly. 

Q  Can you tell us in your obviously quite articu-

late manner, can you tell us, apart from the Bruce intention, 

can you tell us from your critical judgment what the defend-

ant, in terms of artistic skill and in terms of morality, in 

terms of social purposes, what distinction do you make, and 

haw does it affect artistry and morality, the social purpose, 

by the fact that in the second show he has certain items that 

are included in the third show and the third item? 

A  The third show he has certain items that are 

included in the second show, and by the same token, in each 

show he has certain items that are not included in other 

shows. 
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Q  Can you tell us what the artistic significance 

is, from the outsider's viewpoint, not from the inside of the 

Bruce mind? 

A  Precisely because you asked what the artistic 

significance is from the outsider's mind, without having been 

to a live performance, I couldn't answer that definitely 

becaUse so much of what Bruce does depends on his repertoire. 

With an unusual repertoire you cannot fully understand from 

the tape recording, and certainly not from the transcript. 

What happens is, if you feel an audience reacting one way, 

you go in that particular way, or if you want to stimulate 

it in another way, you go in that particular way. But you 

have to be there to see this inner action. And I would say 

he is enough of an expert at judging an audience to make his 

judgment on what to include or not to include on this basis. 

Q  Can you tell me, as an artist, what this loss 

is in the third show, when Bruce omits the incident from 

the third show of the sexual intercourse with a chicken bit? 

A  I would have to read over the whole third show, 

and try to make a judgment from here, not fram the night club, 

what kind of point he was particularly making; 

Q  Having that difficulty and having: taken the 

A 



100 Nathan Hentoff - For Defense • Cross 

testimony to read it over, which I have no objection to your 

doing during the lunch hour, which is fast upon us, could you 

tell us what would have been lost in the second show if that 

incident had been omitted from the second‘show? 

A  I would have to give you the same answer, that 

when you are improvising, or largely improvising, you determine 

at the moment of the performance what you are going to include 

or not include. 

Q  No, I asked, Mr. Hentoff, about your, critical 

judgment, and you keep getting back to what Bruce wishes to 

do. I am not concerned with what he wishes to do. I ask 

you, as a critic, what you would find was lost from the 

second. show if the incident with the chicken had been omitted 

from it? 

A  I would think in the context of that whole second 

show-again, I would like to reread the whole thing: I can't 

tell you whether it was a lost or a plus that he omitted it. 

I don't think that is of central importance to the whole 

structure of the show whether he omits or includes it. 

MR. KUH: May I ask fora recess for lunch, 

and the witness be instructed to have no con•..  
versation with anybody else about any portion 
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PRESIDING JUDGE: Again, the Court will 

(i  not instruct the witness, but I would think it 

would be better for him. 

r 

 

 MR. LONDON: Again, Your Honor, I would 

like to have the witness join me for lunch, but 

I will observe—certainly will not discuss his 

cross-examination with him. 

MR. KUH: I would wish that no cross-exami-

nation or anything about any witness be discussed 

with this witness. I have seen»-I have great 

deference for this Court, but is is customary, 

if I may use a dirty word, in the Supreme Court, 

when a witness is under cross or about to start 

cross to instruct him to discuss no phase of the 

case, no phase of the case with anybody whatso-

ever, and I would ask the same instruction. 

PRESIDING JUDGE: The Court is relUctant 

to such instruction, but I think it would-be 

better practice if the witness did not do so. 
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Maybe we would some day end the dace if we 

didn't have that kind of practice going on. 

So, it would be better for him not to discuss 

it. All right. 2 p.m. 

COURT OFFICER: 2 o'clock. 

The above is a correct transcript 

of the minutes taken in this case. 

C4.0  lf; 

teCtibU 49(  
Pearce L. Richburg, 
Official Court Reporter 
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