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SUPREME COURT OF THE STATE OF NEW YORK.  
APPELLATE TERM: FIRST DEPARTMENT 

X 

THE PEOPLE OF THE STATE OF NEW YORK, 

Respondent, 

-against- 

HOWARD L. SOLOMON, 

Defendant-Appellant. 

X 

STATEMENT PURSUANT TO RULE 5531  

1. The Docket Numbers in the court below were A-4406, 

A-4407/1964. 

2. The full name of the original parties were PEOPLE OF 

THE STATE OF NEW YORK against LENNY BRUCE and HOWARD L. 

SOLOMON. Only HOWARD L. SOLOMON is a party to this 

appeal. 

3. This action was commenced in the Criminal Court of the 

City of New York, County of New York. 

4. This action was commenced by the filing of an information 

on April 3, 1964. 

5. This appeal is from a judgment convicting appellant, after 

trial, of two violations of Section 1140-a of the Penal 

Law (obscene performances). 

6. This is an appeal from a judgment of conviction rendered 

on December 21, 1964. 



7. This appeal is not being prosecuted by the appendix 

method. 

PRELIMINARY STATEMENT  

This is an appeal from a judgment of the Criminal 

Court of the City of New York, County of New York, entered 

on December 21, 1964, convicting appellant of violating (on 

two counts) Section 1140-a of the Penal Law (presenting an 

obscene performance) and sentencing him to pay a fine of 

$500.00 on each count or to serve 30 days,  imprisonment 

on each count, consecutively. Appellant was found guilty 

by a 2 to 1 vote of a panel of the Criminal Court comprised 

of the Hon. John M. Murtagh, Presiding Judge, and the Hons. 

Kenneth M. Phipps and James R. Creel, Associate Judges. 

Judge Creel voted for acquittal. 

Timely notice of appeal was filed on December 24, 

1964 and this Court on October 20, 1965 granted appellant 

leave to prosecute the appeal as a poor person and to be 

heard on the original record. Anthony F. Marra, Esq. was 

assigned as counsel. 

On December 27, 1964, a certificate of reasonable 

doubt was granted by the Hon. Simon S. Silver, Justice of 

the Supreme Court, New York County and bail was fixed at 

$1.00. 



STATEMENT OF FACTS  

I. The Charges  

By an information returned by the Grand Jury and 

filed on April 3, 1964, appellant, Howard L. Solomon and 

the late comedian, Lenny Bruce* were charged with having 

on April 1, 1964 at 12:01 a.m, and 10:00 p.m., at the 

Cafe Au Go Go in New York County, 

"unlawfully owned, managed, produced, directed, 
presented and participated in an obscene, in-
decent, immoral and impure drama, play, exhibi-
tion, show and entertainment, and an obscene, 
indecent, immoral and impure scene, tableau, 
play, exhibition, show and entertainment, which 
would tend to the corruption of the morals of 
youths and others."** 

II. Proceedings Preliminary to Trial  

A. The hearing on the People's subpoena 
duces tecum for production of the 
tapes of the performances. 

On April 9, 1964, appellant was personally served 

with a subpoena duces tecum directed to an "officer" or 

* Lenny Bruce died on August 3, 1966. 

* * By a complaint filed on April 8, 1964, Ella Solomon, the 
wife of appellant, and Lenny Bruce were charged with a 
similar violation of Section 1140-a on April 7, 1964. 
Pursuant to this complaint, an information was filed on 
June 2, 1964. The two informations were consolidated 
and tried together. Ella Solomon was unanimously ac-
quitted and Bruce was convicted by 2 to 1 vote. As appel-
lant was not charged under this information, only the two 
performances given on April 1, 1964 are involved on this 
appeal. 



"director" of the Cafe Au Go Go, Inc. .It called upon the 

corporation to produce, 

"(1) Any and all recordings, transcriptions, scripts, 
or notes of the monologues delivered by Lenny Bruce 
at the Cafe Au Go Go on April 1, 1964 at about 12:01 
a.m. and 10:00 p.m. 

(2) Any and all contracts and agreements pertaining 
to the employment or engagement of the said Lenny 
Bruce at the Cafe Au Go Go for the months of March 
and April, 1964." 

At the time the subpoena was served upon appellant, 

he had already been informed against by the Grand Jury (April 

3, 1964) and he had already been arraigned on that informa-

tion in Criminal Court (April 8, 1964). 

On the return date of the subpoena, the corporation 

maintained that the tapes were not its property, but belonged 

to the individual defendants. Consequently, Judge Gomez 

ordered that a hearing be held "in the nature of a contempt 

proceeding" to determine ownership of the tapes and whether 

the tapes were to be turned over to the District Attorney 

(R. 38-40, 4/13/64; R. 3, 4/14/64, a.m.). Such a hearing 

was conducted on April 14th and 15th before the Hon. Frederick 

Strong. 

At the outset of the hearing, appellant moved to 

quash the subpoena on the grounds that (1) the tapes in 

question were his personal property and that he was thus 

being compelled to turn over evidence to the District Attorney 

in violation of his right against self-incrimination and (2) 



that requiring him to testify as to the circumstances sur-

rounding the production of the tapes was likewise a viola-

tion of his rights under the Fifth Pmendment since he was 

already a defendant in the case (R. 11-12, 4/14/64, a.m.). 

The District Attorney then asked the court to direct appellant 

or his attorney to produce a corporate officer, director, or 

agent, other than appellant, who would be in a position to 

testify. Defense counsel informed the court that appellant 

was the only person with knowledge of the facts surrounding 

the production of the tapes (R. 18, 4/14/64, a.m.).* The 

following colloquy ensued: 

"MR. KUH: If it is Mr. Solomon who you produce, 
Mr. Schwartz, and the Corporation produces, then 
the People offer Mr. Solomon to be sworn as a wit-
ness. We are offering Mr. Solomon solely as an 
officer, agent, or director and we ask, as Mr. 
Schwartz has said he is the only one who can be 
produced, that he be sworn as a witness. 

MR. SCHWARTZ: We object to that most strenuously. 

THE COURT: Step up. 

* It was subsequently established that the only other officers 
and directors of the corporation in addition to appellant, 
who was Vice-President, were Ella Solomon, President and 
Carol Rubinstein, Secretary (R. 25, 4/14/64, a.m.). Of 
Carol Rubinstein it was said that she was never present at 
the Cafe Au Go Go and had no connection with the production 
of the tapes. In addition to her lack of knowledge, she was 
also a very sick woman as the result of a cardiac condition 
• (R. 31-32, 4/14/64, p.m.). 



MR. SCHWARTZ: . . . the problem posed for this 
Court is whether the District Attorney can re-
quire this individual defendant to come into 
this hearing at this time and divulge informa-
tion which is pertinent to his defense and per-
tinent to the People's case. On that ground we 
urge the Fifth Amendment, the Fourteenth Amend-
ment, and the Constitution of this State, and 
dealing too with the First Amendment and the 
question of obscenity. 

THE COURT: Do you still wish to have the tape 
produced? 

MR. KUH: Yes, I do; I wish to examine a corporate 
officer or agent. 

THE COURT: Take the stand . . ." 

(R. 18-23,' 4/14/64, a.m.) 

On the witness stand, in response to each question, 

appellant invoked his privilege against self-incrimination. 

With but one minor exception, the court directed appellant 

to answer each question put to him. As a result, appellant 

was compelled to testify to his capacity as an officer and 

director of the corporation, to his employment by the cor-

poration at the Cafe Au Go Go, to his activities there, and 

to his contractual relationships with Lenny Bruce for the 

period involved herein (R. 25-28, 30-32, 36-40, 48, 4/14/64, 

a.m.; R. 44, 4/14/64, p.m.). The court even permitted the 

District Attorney to ask appellant whether he was employed 

by the corporation to arrange shows at the Cafe Au Go Go in 

a form that could be heard, seen, and enjoyed by the audience 

of the Cafe (R. 72-83, 4/14/64, p.m.). 



Appellant was also required to testify, at length, 

about the circumstances surrounding the production of the 

tapes. He stated that electrical equipment pertinent to 

all types of sound-producing systems had been installed at 

the Cafe Au Go Go but that the particular recording equip-

ment'in question had been loaned to him personally by Irwin 

Corey, a performer, after he had told Corey of his personal 

desire to own tapes of performances at the Cafe (R. 38, 39, 
69, 70, 4/14/64, p.m.). There had been no tape recorder 

in existence at the Cafe prior to the Lenny Bruce engagement 

(R. 54, 4/14/64, p.m.). 

Appellant further stated that on April 1, 1964, 

the tape recorder had been operated under his supervision by 

Mark Froman, his lighting and sound man, in conjunction with 

Froman's employment by the corporation (R. 87, 88, 4/14/64, 

p.m.). The tapes actually used to record Bruce's perform-

ances were given to him by Jonathan Gibbs and he did not 

pay Gibbs for them (R. 110-115, 4/14/64, p.m.). 
Appellant further testified that he had personally 

wanted to record Bruce's performances because he thought 

they would constitute a collector's item and that he could 

enjoy the performances for many years to come. He denied 

that the tapes were made for the commercial purposes of 

either himself or the corporation (R. 117-126, 4/14/64, p.m.). 
Judge Strong ruled. that the People had established 



that the corporation owned and controlled the tape record-

ings at the time of production. Holding that the burden of 

proof on a motion to quash was on the corporation, he further 

ruled that there was a failure to establish ownership and 

control of the tapes in Howard Solomon or Lenny Bruce and, 

accordingly, he denied the motion to quash and directed the 

corporation to comply with the subpoena (R. 2-5, 4/14/15/64, 

a.m.). 

B. The motion for trial by jury. 

By order to show cause dated April 23, 1964, ap-. 

pellant and his co-defendant moved in Supreme Court, New 

York County, for an order pursuant to Section 32 (b) of the 

New York City Criminal Court Act, divesting the Criminal 

Court of jurisdiction of the cause and directing that the 

charges against them be prosecuted by indictment and that 

they be afforded a trial by jury. 

In his moving affidavit appellant alleged that 

(1) a, valuable property right was involved because if con-

victed, the license of the Cafe Au Go Go would be in serious 

jeopardy of revocation and he personally would be forced into 

bankruptcy as a result; (2) the disposition of the case .would 

become a precedent that would have a widespread regulatory 

effect on the freedom of expression in places of entertain-

ment throughout New York; (3) difficult and complicated 

questions. of law were presented; (4) because the question 



of obscenity depends upon the application of contemporary 

community standards, a jury composed of 12 citizens repre-

sentative of the community at large was best equipped to 

decide the issue. Bruce's affidavit asserted the additional 

claim that a jury trial is guaranteed by the First and 

Fourteenth Amendments to the Constitution. 

The motion was, in all respects, denied without 

opinion on May 13, 1964 by the Hon. Gerald P. Culkin, Justice 

of the Supreme Court. 

C. The motion for writ of prohibition. 

By order to show cause dated May 20, 1964, appel-

lant moved, in Supreme Court, New York County, for an order 

pursuant to Article 78, CPLR, prohibiting the People from 

prosecuting him. The basis for the motion was that he had 

been compelled to testify against himself during the pro-

ceedings before Judge Strong in violation of his right 

against self-incrimination and by reason of which he was 

now immune from prosecution. 

On June 8, 1964, Judge Korn dismissed the petition, 

stating, 

"[T]he writ of prohibition is an extraordinary 
remedy and under the facts as presented the 
court, in its discretion, feels that the ques-
tions raised should be'more suitably reserved 
for the trial court or an appellate court in 
the event of conviction."* 

* The motion was renewed at the trial and was denied (R. 231-
232, 6/17/64). 



D. The People's motion to consolidate. 

At the outset of the trial, the People moved to 

consolidate the information filed on June 2, 1964, charging 

Ella Solomon and Lenny Bruce with having presented an ob-

scene performance on April 7th with the information filed 

on April 3, 1964 against Howard Solomon and Bruce. Howard 

Solomon objected to the consolidation on the grounds that, 

(1) the June 2d information constituted a separate transaction 

unrelated to those contained in the April 3rd information; 

(2) he was not charged with acting in concert with Bruce and 

Ella Solomon; (3) the consolidation was prejudicial to him 

(R. 5-7, 6/16/64). The court overruled these objections and 

ordered the informations consolidated for purposes of trial 

(R. 9, 6/16/64). 

E. The demurrer to the information. 

A demurrer to the information dated May 22, 1964, 

was filed by Bruce. It challenged the validity of the 

prosecution on the grounds that (1) the facts stated in the 

information did not constitute a crime; (2) Section 1140-a 

of the Penal Law was unconstitutional on its face; (3) Sec-

tion 1140-a as interpreted violated the constitutional guar-

antees of freedom of speech and press; (4)_Section 1140-a 

was void for vagueness. 

After listening to oral argument, the court over-

ruled the demurrer (R. 9-23, 6/16/64). 

-10- 



III. The Trial  

A. The People's case. 

ANTHONY PONZINI testified that he was employed 

as maitre d' at the Cafe Au Go Go during the period between 

March 31, 1964 and April 7, 1964. He had been hired by 

Howard Solomon, who also supervised his work (R. 33, 34, 
43; 6/16/64). During the period in question, Howard Solomon 

had been present every night at the Cafe. There was also a 

manager named John Gibbs at the premises (R. 39-40, 44, 

6/16/614). 
LOUIS BALDO, Chief of the License Issuance Division 

of the Department of Licenses, testified to the authenticity 

of an application for a cabaret license filed with his 

department on behalf of the Cafe Au Go Go on June 5, 1963 

:(People's Ex. #1) and to a certified copy of the minutes of 

the first meeting of the Board of the Cafe (People's Ex. #2). 

It was then stipulated that as of May 21, 1963, appellant 

was a stockholder, director, and vice-president-treasurer of 

the corporation and that the corporation owned the premises 

in question (R. 50-53, 59, 6/16/64). 

PATROLMAN WILLIAM O'NEIL testified that on April 3, 
1964, at 10:30 a.m. he went to the Cafe Au Go Go where he was 

met by Howard Solomon. He told Solomon that he was a police 

officer investigating a complaint. Solomon said he owned the 

club, that he knew Bruce, and had been following Bruce's work 

-11- 



for ten years and that he had seen every one of Bruce's 

performances at the Au Go Go. Solomon acclaimed Bruce a 

genius and gave O'Neil two tickets so that he could see for 

himself. He then arrested Solomon (R. 65, 66, 6/16/64). 

On cross-examination, O'Neil stated that he had 

arrested appellant on "nobody's complaint" but that on the 

evening of April 1, 1964, in the company of Patrolman Lane, 

he had observed Bruce's performance and that Patrolman Lane 

had then made a report of the performance to his superiors 

and to Mr. Kuh (R. 67, 71-75, 6/16/64). 

PHILLIP ROBINSON, a rackets investigator for the 

District Attorney, was called and it was stipulated that 

he and a Detective Crematta had been in continuous custody 

of the tapes that had been turned over to the District 

Attorney by appellant pursuant to Judge Strong's order. 

.The tape of the first performance was marked Exhibit #6 'and 

that of the second performance Exhibit #5 (R. 104-107, 

6/16/64). 

JOSEPH LePAGE, a hearing reporter for the District 

Attorney's office, testified that he made a typewritten 

transcript of the tape of the second performance, which 

transcript was then marked as Exhibit 5-A for identification 

(R. 129-131, 6/17/64). LePage then stated that he had. been 

unable to hear portions of the tape and that he noted those 

portions of the tape that could not be heard as "indistinguish- 

-12- 



able." The transcript was "the best he could do." It was 

not licessarily accurate (R. 133, 134, 6/17/64). 

HERBERT S. RUHE, an inspector for the Department 

of Licenses, testified that on March 31, 1964 at 10:30 p.m. 

he went to the Cafe Au Go Go, purchased a ticket, and 

seated himself at a table one row away from the performers 

on stage. He was there pursuant to instructions of his 

superiors and his duties were "to witness a performance 

of the performer Lenny Bruce; to note vulgar, objectionable 

and conceivable lewd material which he might produce" (R. 

146-148, 169-170, 6/17/64). Bruce appeared on stage shortly 

after midnight and there were approximately 200 people in 

the audience. Bruce performed without a script. Ruhe took 

notes throughout Bruce's performance which ended about 12:50 

a.m. (the first performance). As he was unfamiliar with any 

shorthand systems, Ruhe used "a system of memory recall--

to put into my notes key words and key phrases which would 

subsequently assist me in typing up a more complete report" 

(R. 150, 165, 6/17/64). He attempted to put down the mono-

logue in the order in which it was given, paying more at-

tention to those portions which could be considered objec-

tionable. Jotting down the key words enabled him to remember 

everything that occurred. Some of the key words were "ball-

breakers," "mind your asses," "bullshit," "fucks us around any 

more," "shmuck," "asshole," "an unnatural act," "fag," and 

-13- 



"fag man" (R. 165-169, 6/17/64). Nine hours later he started 

transcribing the notes that he had made (R. 150, 6/17/64). 

Ruhe's transcript (People's Ex. #7) contains, in 

addition to the "key words," explanatory and conclusory 

statements such as, "Here follows some philosophical clap-

trap on human nature," "Here follows some more reflections 

on protesting against hypocritical dogmas" and "Here followed 

remarks on the love and man-woman relationship characteristic 

of various racial groups" (People's Ex. #7, pp. 5,6). 
The court sustained defense counsel's objection to 

the admission of Ruhe's transcript as direct evidence but 

allowed it to be used to refresh his recollection of the 

performance under the doctrine of past recollection recorded 

(R. 179, 6/17/64). 

Defense counsel objected to the admission of any 

testimony as to Ruhe's recollection of the first performance 

on the ground that any statement other than a full statement 

of the entire monologue would be inadmissible because a 

challenged work must be considered as a whole. The objection 

was overruled (R. 183, 6/17/64).* 

* Ruhe had earlier testified that the tape that had been marked 
People's Exhibit #6 for identification and labeled "April 1, 
midnight" was not the tape of the performance that he had 
heard (R. 151, 6/17/64). It was subsequently established 
that there was no tape available of that performance 
(R. 185-191, 6/17/64). 



Ruhe then presented his concededly incomplete and 

imprecise recollection of Bruce's monologue which constitutes 

the People's entire proof of the first performance.* (R. 

192-211, 6/17/64). He admitted that he could not recall the 

monologue as it had been delivered beyond what was contained 

in his notes. He also testified that at one point in the 

performance he saw Bruce touch his crotch and make a mas-

turbatory gesture (R. 195, 250, 6/17/64). 

During Ruhe's cross-examination, defense counsel 

offered to prove that the witness was familiar with all the 

words he had noted as being "key words" as the result of his 

own education and that such proof was relevant to community 

standards. The court rejected the offer (R. 255, 6/17/64). 

Ruhe conceded that Bruce had discussed subjects such as 

religion, politics, history, racial prejudice and the Con-

stitution, whereupon counsel moved to strike his entire tes-

timony because his concession revealed that his report of 

Bruce's performance omitted many subjects that Bruce had 

dealt with. The motion was denied (R. 289-293, 6/17/64). 

PATROLMAN ROBERT LANE testified that on April 1, 

1964 at 8:30 p.m. he purchased a ticket for Bruce's perform-

ance that evening (the second performance)(R. 2-4, 6/30/64, 

* In the interests of brevity, the court is respectfully 
referred to the trial transcript. 
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a.m.). He was equipped with a Miniphone Recorder which he 

turned on prior to Bruce's performance and which he stopped 

when he left the premises after the performance (R. 5-6, 

6/30/6)4, a.m.). The next day, he went to the District 

Attorney's office, where at Mr. Kuh's direction, the 

miniphone recording was re-recorded onto tape and a typed 

transcript was made. The re-recording (People's Ex. #5D) 

was played to the Grand Jury and they were given the typed 

transcript (People's Ex. #5E, R.7-8, 6/80/64, a.m.). 

Lane further testified that People's Exhibit 05 
(the tape of the second performance obtained from appellant) 

was a reproduction of that performance but that in comparing 

that tape with People's 5A (the transcript of that tape) 

he noted that there were certain errors and omissions of which 

.he had made a list (People's Ex. 5B for ident.). Except for 

these omissions and errors, Lane described People's 5 as an 

accurate recording of the second performance (R. 9-12, 

6/80/64, a.m.). 

The court accepted People's 5A into evidence and 

proceeded to listen to the tape of the second performance 

obtained from appellant (People's Ex. 5).* Lane then de- 

* The Grand Jury did not hear this tape or see this transcript. 
They were given the re-recording of the miniphone and the 
transcript made of that re-recording. Both were subsequently 
deemed extremely inferior to the tape and transcript ulti-
mately used. 



scribed his recollection of a part of the monologue not 

contained in the tape (R. 52-59, 6/30/64, a.m.). 

Lane further testified that during the first half 

of the monologue, Bruce made gestures that originated in the 

area of his crotch, showing closed hands shaking upwards 

and downwards (R. 59-60, 6/80/64, a.m.). 

B. Motions to dismiss at the end of the 
People's case. 

Bruce moved to dismiss the information on the 

following grounds: (1) The People failed to establish a 

pritia facie case, especially since they produced no evidence 

to show that his monologues were offensive to contemporary 

community standards; (2) Section 1140-a was unconstitutional. 

Appellant contended that a prima facie case had not been 

made out as to his participation in the presentation of the 

performances. The motions were denied. Judge Creel dis-

sented (R. 2-38, 6/30/64). 

C. The case for the defense. 

RICHARD GILMAN, literary and drama critic for News-

week Magazine, testified that he found artistic merit in 

Bruce's performances, that the pattern of Bruce's monologues 

indicated a serious concern with human freedom, and that 

Bruce's appeal was not to an uneducated audience (R. 44, 
6/30/64, p.m.; R. 8,9, 7/1/64, a.m.). 

As examples of Bruce's artistic merit, Gilman re-

ferred to several of the "bits" ultimately found objectionable 



by the majority of the court. He described the "Barry 

Goldwater-Negro" bit (5A, p.11) as an attempt by Bruce 

to demonstrate that there exists an entire segment of 

American life, represented by people such as Goldwater, 

which has no knowledge or understanding of the Negro and 

his culture, as evidenced by Goldwater's consternation upon 

hearing the phrase "You jive mother-fucker, you jive?" (R. 

48-49, 6/30/64 p.m.; R. 7, 7/1/64, a.m.). Gilman pointed 
out that the word, "mother-fucker" had not been used in a 

literal sense as indicating intercourse with one's mother 

and that in the way it was used by Bruce, it was acceptable 

by community standards (R. 23-26, 7/1/64, a.m.). 

The "Jackie Kennedy bit" (5A, p.22) was depicted by 

Gilman as an effort by Bruce to penetrate the myth that 

when Mrs. Kennedy had climbed to the back of the car in 

Dallas, she did it to protect the President. It was Bruce's 

belief that when she "hauled ass to save her ass" she was 

doing what everyone would do in her place--"get out of there" 

(R. 55, 6/30/64, p.m.). 
Gilman interpreted the "Eleanor Roosevelt bit" as 

an attempt to demonstrate that Mrs. Roosevelt was really 

"the mother of us." There was nothing erotic or disrespectful 

about the routine in its entirety or about the use of the 

word "tit" in that context (R. 13, 7/1/64, a.m.). 

The "St. Paul bit" was interpreted by Gilman as a 
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description of the "existence of celibacy in the Church 

and which set the basis for an attitude toward celibacy 

that has persisted in western history"(R. 11, 7/1/64, p.m.). 

Gilman further testified that Bruce's frequent 

reference to bodily functions represented a trend in liter-

ature of which the 19th century French poets, Henry Miller, 

Edward Albee, Jean Genet, William Faulkner, Ernest Hemingway 

and D. H. Lawrence were representational (R. 52, 53, 6/30/64, 

p.m.). In his opinion, the four-letter words used by Bruce 

were also acceptable by community standards because they.  

appeared in abundance in numerous books currently on the 

market. He gave as an example, "cock-sucker" which could 

be found in the writings of Le Roi Jones, and in Albeets 

"Who's Afraid of Virginia Woolf"(R. 6-8, 7/1/64, p.m.; R. 39, 

7/1/64, a.m.). 

DOROTHY KILGALLEN, the late syndicated Broadway 

columnist, testified that in the course of her employment 

she had seen most of the major night club, theater and movie 

openings of the last 15 years. She was of the opinion that 

Bruce was a "brilliant satirist, perhaps the most brilliant 

that I have ever seen." Judging from the transcript of his 

performance (5A) "he is a very brilliant man," "has great 

social awareness" and is basically an "extremely moral man" 

who is "trying to improve the world and trying to make his 

audiences think" (R. 14-23, 28, 7/1/64, p.m.). Miss Kilgallen 
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viewed Bruce as being concerned with religion, with civil 

rights, with the behavior of people in a given situation 

and as a person who "wants things to be better" (R. 24, 

7/1/64, p.m.). 

With respect to words such as "cocksucker," "fuck," 

"shit," "ass," and "mother-fucker," Miss Kilgallen stated 

that Bruce, as a nightclub performer, employed them in the 

same way that playwrights such as Baldwin and Tennessee 

Williams did, "for emphasis or because that was the way 

people in a given situation would talk." Henry Miller, 

James Joyce, Norman Mailer and Harold Robbins were cited 

as additional examples (R. 25, 26, 85, 86, 7/1/64, p.m.). 

Of the "Goldwater bit" Miss Kilgallen stated that 

"Mr. Bruce feels that Senator Goldwater does not have much 

rapport with the Negro; that he is apart from them as many 

people are in Arizona" (R. 30, 7/1/64, p.m.). As to the 

"Jackie Kennedy bit," Miss Kilgallen felt that Bruce was 

expressing his disagreement with the press's characterization 

of Mrs. Kennedy's conduct at the time of the assassination. 

While she did not necessarily agree with Bruce, she acknowl-

edged, "it was another of his social commentaries" (R. 31, 

7/1/64, p.m.). Concerning the "tits and ass-Las Vegas' bit, 

the witness stated that the constant repetition of the words 

"tits" and "ass" were not intended for shock value but ex-

pressed Bruce's criticism of the monotony of what is on view 
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in Las Vegas (R. 90, 7/1/64, p.m.). 

Miss Kilgallen admitted that she would not print 

some of the questionable excerpts from Bruce's performances 

in her column and that the majority of the American community 

would object if it would see them there. She explained that 

this was so because a newspaper had a wide circulation and 

was read by a mass audience, including children. She 

cautioned, however, that a newspaper was "not like a place 

of entertainment where people go knowing fully well what 

they were going to see and pay for it." (R. 80-81, 7/1/64, 

p.m.). She added that there is a very different rule or 

tradition regulating newspapers than there is with respect 

to night clubs and she pointed to members of the "Hollywood 

rat-pack", such as Frank Sinatra, Dean Martin, and Sanuny 
Davis Jr. as having, when on stage, used the same words as 

Bruce, though not with the same frequency (R. 95-101, 7/1/64, 

p.m.). 

Miss Kilgallen further testified that she had seen 

Bruce perform in Chicago and five or seven times in New 

York and that during these performances, Bruce used many 
of the same words and bits that were present in the per-

formances herein (R. 15, 32-37, 7/1/64, p.m.). His perfor-
mances were also similar to those of most comedians in that 

they did not have a story line, but were composed of bits 

and routines (R. 102, 7/1/64, p.m.). The unity of Bruce's 
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performances, however, was his social commentary (R. 28, 

7/1/64, p.m.). 

NAT HENTOFF, a staff writer for the New Yorker 

Magazine and author of numerous articles on popular culture, 

including articles on night club and television entertainers, 

and author of a number of articles on Bruce himself, testified 

that Bruce's performances here involved were characteristic 

of his work and "were representative of the fact that he is 

the most original, creative and socially relevant of all 

current American satirists or humorists who are performing 

in night clubs" (R. 3-25, 83, 7/2/64, a.m.; R. 19, 7/3/64, 

a.m.). 

Hentoff described Bruce as a remarkable performer 

and actor and the performances in question as containing a 

central theme of 

"how we actually are, ourselves and others, and 
the variations of how they apply in race rela-
tions, in definition of words, in definition of 
obscenity, in something like pissing in the sink, 
in the characterizing of people like Jews or 
Puerto Ricans or Negroes by alleged generalizing 
characteristics. So the unity is--everything is 
connected to a view as central, as he can into 
the way this society is, the way it works, and the 
way it sometimes doesnit work." 

(R. 43, 7/2/64, a.m.) 

Hentoff described Bruce as an improvisational artist 

whose large repertoire required him to vary, his performances 

in accordance with how the audience was reacting and with 
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what he was building during that particular performance. 

As part of his method, Bruce utilized a kaleidoscopic 

technique common in modern literary works such as "Ulysses," 

"Naked Lunch" and "U.S.A." (R. 24-34, 7/2/64, p.m.; R. 37, 

7/3/64, a.m.). 

Commenting on specific "bits", Hentoff's under-

standing of the Goldwater and Jacqueline Kennedy "bits" 

was similar to that of Gilman and Miss Kilgallen (R. 40, 

7/2/64, a.m.; R. 12, 13, 7/2/64, p.m.). He described the 

connection between the Kennedy bit and the "hot-lead-funnel 

and ass bit" (5A, p. 22) as relating to the myth that if you 

.are a patriot or good American, you never crack or break 

down in times of danger (R. 13, 7/2/64, p.m.). He under-

stood Bruce's discussion of the word "titty" (5A, p. 5) as 

a comment upon the impurity accorded by society to a par-

ticular part of the body as a result of a "concatenation of 

traditions," one, Puritan, the other commercial, as evi-

denced by such things as "Girlie" magazines (R. 49, 7/2/64, 

a.m.). The "chicken-in-the-bed bit" was seen as Bruce's 

invitation to the audience to think of the kind of neurotic 

defensive relationships that occur in a number of marriages 

to the point where a wife, who, possessed of a number of 

aggressive reactions to her husband, might argue with him 

because he was in bed with a chicken just as if she had found 

him in bed with another woman. "It's a reflection of tensions 

-23- 



and distortions of reality that occur in our daily lives" 

(R. 86, 7//64, a.m.). 

In describing the performances of other night club 

comedians, Hentoff testified that he had heard Dick Gregory 

use the words, "mother-fucker" and "cocksucker" in the same 

way that Bruce did, as part of a social portrait and that he 

had heard Joe E. Lewis use "shit" in a performance at the 

Copa, whose entire purpose, unlike Bruce's, was to titillate 

the audience (R. 20, 40, 47, 7/3/64, a.m.). 

ALLAN MORRISON, New York City Editor of Ebony 

Magazine, testified that he had attended night club per-

formances three to five nights a week for a period of 14 

years and that at present he attended such performances 

three or four times a month (R. 51, 7/3/64). He had heard 

Lenny Bruce perform many times previously at places such as 

Carnegie Hall, Town Hall and the Village Vanguard. Bruce's 

petiformances of April 1st were highly typical of his other 

performances and more than half the material used by Bruce 

during the questioned performances had been part of his other 

performances (R. 52, 53, 7/3/64). 

It was Morrison's opinion that the material in 

question was "superb social satire employing the medium of 

comedy" and that it reflected Bruce's continuing concern 

for such issues as racial equality, bigotry, religious 

intolerance, and sexual prudery." (R. 67, 7/3/64): 
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"[S]peaking directly to these two transcripts, 
they contain material of tremendous significance, 
satirical significance. His comments on such 
questions as to oppression, and the discrimination 
against the negro people, his references to re-
ligious misunderstanding and intolerance, and 
bigotry point this up well. His deep abiding con-
cern about the problems posed by the Puritan code 
by which too many Americans live, as well as the 
censorship which has been imposed on artists like 
himself, as well as other artists." 

(R. 68-7o, 7/3/64) 
Morrison further testified that the use of the 

word "fuck" was presently acceptable in the United States 

depending on its context. He indicated that there are 

formal conventions with respect to the use of language in 

the various media of communication as revealed by the dif- 

ference between the use of Bruce-type words in magazines 

and their use in books. While such words did not appear 

frequently in magazines, they had appeared in abundance 

in works of fiction for at least a generation or two. There 

was also a significant difference between the use of such 

words in magazines and their use in places of public enter- 

tainment and he, personally, had heard the words employed 

on stage by artists such as Dick Gregory and Dean Martin 

(R. 82-98, 7/3/64). 

Morrison stated further that there was no evidence 

that the average Negro in the New York community disapproves 

or rejects the use of four-letter words such as were used by 

Bruce. He concluded, therefore, that such words did not offend 
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or violate community standards (R. 97, 98, 7/3/64). 

DANIEL DODSON, Associate Professor of English at 

Columbia University, testified that on the basis of - the per-

formances in question, Bruce is "one of our sharpest, most 

cogent, articulate satirists writing or speaking today." 

He saw Bruce as being in the tradition of Swift and Rabelais--

as a person who expresses his "moral outrage effectively," 

and gave as an example the "Jacqueline Kennedy bit", his 

interpretation of which agreed with those of the earlier 

witnesses (R. 115-120, 7/3/64). 

Professor Dodson further stated that there was as 

much literary justification for Bruce's use of words such 

as "mother-fucker," "cocksucker," "cunt," "fuck," "shit," 

and "ass" as there was 

"for Shakespeare to use 'the broad hand of 
the dial upon the prick of noon.' (Romeo and 
Juliet, Act I, Scene I). 

This was because 

"There is double entendre used by Mr. Bruce 
in bringing the language of the street into 
his act, but that is part of his satirical 
method, as indeed was Shakespeare's treatment 
of it." 

(R. 120, 121, 7/3/64) 

Professor Dodson testified that he had heard such language 

in public places and that it was constantly in use in today's 

literature and theater. He concluded, "I don't see how it is 

possible to avoid it." R. 121, 135-137, 7/3/64) 
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FORREST JOHNSON, Minister of the Edgehill Com-

munity Church in Riverdale, testified that he attended 

Bruce's first performance herein and did not see Bruce make 

a single masturbatory gesture throughout the entire perfor-

mance. The most Bruce had done was to stand in a fig-leaf 

position with his hands clasped in front of him (R. 1-10, 

63, 64, 7/6/64). His impression of the performance was 

that "Bruce was attempting to probe the moral truth through 

the constant hypocrisy and sham and foolishness of much of 

contemporary society." "He verges on genius." (R. 11, 12, 

7/6/64) 

As examples of the social value of Bruce's per-

formance, Reverend Johnson pointed to Bruce's use of the 

word "shitty" (5A, p. 22) as an expression of the feeling 

of guilt that everyone experiences at some time; the 
111 meztizzah bit" (5A, pp. 6,7) as a comment upon the cheapen-

ing and idolatrization of modern religion; the "tits and 

ass-Las Vegas bit" (5A, p.5) as demonstrating the hypocrisy 

of the juxtaposition in a National Art Magazine of an article 

by Billy Graham and Norman Vincent Peale with that of one 

about Las Vegas night life; the "St. Paul giving up fucking 

bit" (5A, p. 12) as an historically accurate and humorous 

attempt by Bruce to get to the substance behind some of our 

own religious myths; the bit with the peace officer who is 

in jail for smuggling heroin after previously having arrested 
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Bruce on a similar charge (5A, p.16) as a comment on cor-

ruption indicative of a sense of weakness and failure in 

all of us (R. 12-20, 7/6/64). 

Reverend Johnson did not find Bruce's language 

morally offensive and it did not contravene contemporary 

community standards. He saw in Norman Mailer's writings 

everything that was in Bruce's performance (R. 22, 44, 62, 
7/6/64). 

SIDNEY LANIER, Vicar of the Parish of St. Clement's 

in Manhattan, testified that he had been present at Bruce's 

first performance and from his first row seat, did not see 

Bruce grab his crotch or make any masturbatory gesture 

throughout the entire performance (R. 86, 7/6/64). 
Commenting on Bruce's material, Reverend Lanier 

stated that it had a moral intent and that such material 

was not only not harmful to the community but could be 

"positively helpful and even healing in its ironic observa-

tions about our lives": 

"His language may be barracks' language, and it 
certainly is very vivid, but this language is 
a means by which he surprises us. * * * I'm con-
vinced that this use of this language and his own 
gifts of humor and insight, is a way of making us 
a little more compassionate and a little more 
aware than we were before, and this, I believe,—
makes his intent a moral one." 

(R. 76-77, 7/6/64 
As evidence of Bruce's quality as a moralist, 

Reverend Lanier cited numerous portions of the second 



performance (5A). He described Bruce's discussion of the 

Church during the 17th and 18th centuries (5A, pp. 2,3) 

as an attack upon the suppression of expression in the 

name of religion. He understood the "tits and ass bit" (5A, 

p. 4) as attacking our double standards as well as a protest 

against the demeaning of the human body. The "Puerto-Rican 

garbage bit" was Bruce's effort to show how easily we at-

tribute certain habits to others whom we don't know about 

and don't like. To the same effect was Bruce's discussion 

of Jewish mothers versus Christian mothers (5A, p. 8) in-

dicating the ridiculousness of all prejudices. Lanier viewed 

the "St. Paul" episode (5A, p.12) as a discussion of why 

St. Paul considered sexuality as something inferior and 

why celibacy was considered to be a,superior posture of man 

that was as valid as any of the theological discussions he 

had heard on the same subject. "They lied for the truth" 

(5A, p.13) he saw as Bruce's opinion that one of the ulti-

mate treacheries of life is that one finds that one has to 

lie in order to uphold the truth. As the witnesses before 

him, Lanier also viewed the Jacqueline Kennedy episode as 

not an attack on Mrs. Kennedy but upon the myth being created 

in the press that could adversely affect many people who 

would feel guilty for feeling fear in similar situations. 

The "pissing-in-the-sink" bit was described as a portrayal 

of what lengths we will go to avoid facing the fact that we 
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are physical beings and that our own bodily functions are 

not dirty. The "chicken-in-the-bed" bit (5A, p. 26) did not 

involve sexual intercourse with a chicken. The chicken was 

merely a symbol pointing out the absurdity of our own animal 

selves as well as the absurdity of a marriage or human rela-

tionship being completely founded upon sexual loyalty 

(R. 78-88, 7/6/64). 
Bruce, concluded Lanier, "doesn't leave anybody 

untouched in his routines. He hits out at the hip and 

the square equally---No one is exempt from his irony." 

(R. 81, 7/6/64). 

JULES FEIFFER, cartoonist and writer, testified 

that he had seen other contemporary comedians such as Mort 

Sahl, Woody Allen and Shelley Berman but that Bruce was able 

to achieve a greater level of honesty than anyone. Unlike 

the performances of these other comedians, Bruce was not 

doing cute parodies about our pet peeves or about how funny 

or disagreeable people are. His performances went to the 

"very core of what the American experiences today." (R. 140- 

149, 7/6/64) 

As other witnesses who had seen Bruce perform 

testified, Feiffer expressed his belief that the tapes and 

transcripts were an inadequate basis upon which to judge 

Bruce's act: 



"Judging Lenny Bruce by a tape is like judging 
the Mona Lisa by a black and white reproduction 
and saying !Those are the shades!. * * * Bruce, 
when you see him physically * * * operates out 
of an innocence and not corruption or cynicism, 
or desire to shock or intimidate." 

(R. 168, 7/6/64) 

HERBERT GANS, Professor of Sociology and Education 

at Columbia University, testified that he had made a number 

of sociological studies of community life in America. One 

such study was made by him of the West End district of 

Boston in which he lived while making the study. He de-

scribed the community as a tenement district and working 

class community comprised mainly of Italians, Jews, Irish, 

and Poles (R. 98-114, 7/9/66, a.m.). While living there, 

he frequently heard the words "cocksucker," "shit," and 

"fuck," used by the residents of the community. They were 

usually used as words of accusation and anger but never to 

connote sexual imagery. The words were learned by people 

in the community at an early age because they were in daily 

use. They were spoken amongst groups of women as well as in 

mixed company (R. 124-126, 7/9/66). 

JASON EPSTEIN, Vice-President of Random House, tes-

tified that as editor of his companyts Modern Library Series, 

he was required to consider the social and literary quality 

of a particular book in assessing its resalability and this 

function encompassed a consideration of community tolerance 

and acceptance (R. 136-154, 7/9/64, a.m.). Words such as 
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"cocksucker," "motherfucker," "fuck," and "shit" appeared 

with great frequency in certain contemporary books as well 

as books that are considered classics, such as Joyce's 

"Ulysses," Mailer's "The Naked and the Dead," Genet's "Lady 

of the Flowers," Baldwin's "Another Country," and Miller's 

"Tropic of Cancer." In Tropic, the words not only appeared 

with great frequency but were used in a sexual context 

throughout the entire book. The same was also true of 

"Candy" which was then a best seller (Defendant's Exhibits 

K and L, respectively) (R. 169-182, 7/9/66, a.m.; R. 27, 

7/9/66, p.m.). 

In Epstein's estimation, Bruce was a very good 

satirist. He was "always trying to reduce language to its 

essential meanings and to see under all the euphemisms, what 

our experience really is." This was in the traditional 

function of satire as indicated by the words of Voltaire 

(R. 187, .7/9/66,  a.m.). 

Epstein did not think that the community standards 

of New York condoned vulgarity for vulgarity's sake, but he 

also did not think Bruce's performances were of such a 

character (R. 33-43, 7/9/66, p.m.). 

In addition to the Reverends Lanier and Johnson, 

ten witnesses, all of whom had been present at one of Bruce's 

questioned performances testified that at no time did they 

see Bruce make any lewd gestures. These witnesses were 
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STAN COHEN, a Philosophy instructor at Hunter College and 

an editor of a local newspaper, MURRAY ROMAN, a theatrical 

producer, LOUIS KAPLAN and JOHN GREENAWAY, both employed by 

the advertising agency, Batten, Barton, Durstine and Osborn, 

GEORGE ROBINSON, a stockbroker, and his wife, NEDRA, PAT 

DUNDEE, a comedienne, GARY GATES, a reporter for United 

Press International (who was covering the third performance 

for his news service), GLEN FEIT, a lawyer with Cravath, 

Swaine and Moore, and MRS. FEIT (R. 2-97, 7/9/64, a.m.; 

R. 44-65, 7/9/64, p.m.). 

D.  The People's case in rebuttal. 

ROBERT SYLVESTER, Broadway columnist for the New 

York Daily News, testified that to him the transcripts of 

Bruce's performances were incomprehensible and that he was 

generally unfamiliar with Bruce's work (R. 5-10, 20, 7/27/64, 

a.m.). He thought that Bruce used some "pretty strong 

language" but when asked whether such language would be. 

repugnant to the American community as part of a night 

club or coffee-house performance, he replied, 

"Well, Mr. Kuh, as to a night club * * * or 
coffee house act, I don't know. I think the 
material would be unsuitable for the average 
night club audience." 

(R. 133,7/27/64, a.m.) 

Sylvester admitted that he used words such as "fuck," 

"shit," and "tits" in mixed company and had even used them 

in condemning censorship, although he never used "mother 



fucker," "cocksucker," and "cunt" with "strange women." 

Not having made a study of community standards, it was 

purely his personal opinion that Bruce's language was un-

suitable (R. 13-15, 23, 7/28/64, a.m.). 
Sylvester also acknowledged that there were a 

number of performers, such as Jackie Cannon, Joe E. Lewis, 

Jackie Gleason, and Dean Martin, who used the same language 

as Bruce when performing, though not with the same fre-

quency (R. 27-29, 7/27/64, a.m.). 

DANIEL POTTER, Executive Director of the Protestant 

Council of New York, testified that from within the framework 

of the Protestant Council, Bruce's performances went beyond 

contemporary community standards. His constant use of foul 

language would cause embarrassment to the average person and 

would incite hostility towards others in the community. The 

only place Bruce's language would be accepted would be in the 

back wards of the Rochester State Mental Hospital (R. 40, 41, 

7/27/64, a m .). 

On cross-examination, Reverend Potter stated that 

he had last attended a night club six months earlier. The 

night club was the Hawaiian Room at the Hotel Lexington. 

The standard by which he judged the obscenity of a particular 

work was whether it had a major theme--a plot that has co-

herence, cohesion and direction. However, he could not recall 

a single night club performance that had a plot (R. 44-48, 
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74-77, 7/27/64, a.m.). He further stated that the word 

"fuck" could be found in a "minority kind of publication-

that does hit the newsstands" but that in the judgment of 

his committee the word is objectionable and not generally 

used by the average family. He would, however, make the 

same objection to use of the words "fornicate" and "sexual 

intercourse" unless used in a medical context (R. 53-57, 
7/27/64, a.m.). He considered "Tropic of Cancer," "Lady 

Chatterley's Lover," "Ulysses," and "Fanny Hill" obscene 

because of the language employed and he was unable to 

conceive of any performance that would be acceptable to him 

and his church so long as even the word "shit" was used 

(R. 50,57358,74,80/ 7/27/64  a.m.). 

JOHN FISCHER, Editor of Harperts Magazine and Vice-

President of Harper & Row, testified that he could not see 

any liteiiary or artistic merit in Bruce's performances. He 

could not discern what point Bruce was trying to make but 

he understood that Bruce "was annoyed about something." 

Once his attention was called to specific portions of the 

transcripts, he was able to understand a good deal of the 

performances (R. 2-10, 28-35, 7/28/64, a.m.). He thought 

that Bruce's material exceeded contemporary community stan-

dards but could not be certain because "this is a highly sub-

jective matter in which nobody can be certain." (R. 10-11, 

.7/28/64, a.m.) 
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Fischer acknowledged that he had made no formal 

study of community standards and that Bruce's language was 

to be found in the works of Miller, Baldwin, Albee, and 

Joyce (R. 12, 13-15, 7/27/64, a.m.). He had not been to a 

night club for four or five years and had not been to more 

than one during the preceding ten years. He had never seen 

Bruce perform, did not read reviews of night club performances 

"because it is an area I am not interested in," and he was 

thoroughly unfamiliar with the standards of performances 

in night clubs (R. 16-39, 7/28/64, a.m.). 
MARIAN MANNES CLARKSON, free-lance writer, testi-

fied that although she understood many of Bruce's bits and 

that they contained social statements, she could not find 

any social or artistic value in the performances. She 

found the profusion of four letter words offensive "because 

they are everywhere these days." She admitted, however, 

that she would use Bruce's words if she felt them necessary 

to get her point across (R. 39-60, 7/28/64, a.m.). She had 
heard "motherfucker" used by children in the street, by 

Le Roi Jones in his plays and by Negroes in general as an 

epithet to express hostility against whites and sometimes 

other Negroes. She did not go to night clubs very often 

and had never seen comedians such as B. S. Pulley, Joe E. 

Lewis and Dick Gregory (R. 56, 62, 7/28/64, a.m.). 

ERNEST VAN DEN HAAG, Adjunct Professor of Social 
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Philosophy at NYU and a psychoanalyst, found nothing "socially 

important" about Bruce's performances because the points Bruce 

seemed to make were that he didn't like war, was opposed to 

violence and that people in Las Vegas go there to see "tits 

and ass." While these were "commendable sentiments," they 

didn't strike him as revelatory. Thus Bruce failed as a 

social critic because he did not "bring to the fore a new 

aspect of the matter." (R. 2-12,.7/28/64, p.m.) The Pro-

fessor continued:.  

* * * what Mr. Bruce has done there is to use 
expressions which, of course, are accepted in 
parts of our community. Otherwise, the words 
wouldn't exist. So, obviously, it is being used 
somewhere but he has used it in a context and 
among people who do not usually use it and who 
take a sudden delight in seeing in public pro-
nounced words that they have been taught, accord-
ing to our community standards within the circles 
in which they normally move, are not permitted or 
are prohibited. 

Now, I don't think that this delight that I 
think is quite innocent is in itself damaging. 
And I do not think that the performance is ex-
citing sexually." 

(R. 13-15, 7/28/64, p.m.) 

Dr. Van Den Haag went on to explain that performances 

such as Bruce's were disgusting and "speaking in social terms 

. . . there is a certain harm done" because societies must 

protect their "ethos," otherwise, "social bonds are weakened" 

and "the atmosphere becomes poisoned." (R. 15,16, 7/28/64, p.m.) 
Dr. Van Den Haag fashioned himself an expert on night 



club performances even though he had never studied the sub-

ject and had not been to a night club in twenty years. He 

had never heard of Pigmeat Markham or B. S. Pulley and was 

only vaguely familiar with the name of Joe E. Lewis. His 

testimony was based on his knowledge of community standards 

in general and not on what was being performed in night 

clubs. He conceded that use of words such as "fuck" was a 

matter of social status and that under certain circumstances 

he would expect it to be used by lots of people, even himself, 

though not in public. It was purely a question of custom. 

Brucets statements, however, violated community standards 

because they had not been set forth in a "legitimate literary 

purpose" (R. 16-31, 7/28/64, p.m.). But even had Bruce used 

synonyms, he would have found Brucets performance disgusting 

because it was a 

"disorganized and disassociated attempt to hit in 
all directions at once against a somewhat nebulous 
enemy who is assumed in some way to like the things 
that the speaker in some way dislikes," 

and it "would just depress me as an insane performance." 

(R. 33,34, 7/28/64, p.m.). 



. ARGUMENT  

POINT I 

SECTION 1140-a OF THE PENAL LAW IS 
UNCONSTITUTIONAL ON ITS FACE. 

Section 1140-a of the Penal Law provides, in per-

tinent part, that: 

"1. Any person who as owner, manager, producer, 
director or agent or in any other capacity, pre-
pares, advertises, gives, directs, presents or 
participates in, any obscene, indecent, immoral 
or impure drama, play, exhibition, show or enter-
tainment, or any obscene, indecent, immoral, im-
pure scene, tableau, incident, part or portion of 
any drama, play, exhibition, show or entertainment, 
which would tend to the corruption of the morals of 
youth or others, * * * " 

is guilty of a misdemeanor. 

The information in this case charged appellant and 

Lenny Bruce with presenting and participating in an "obscene, 

indecent, immoral, impure scene, tableau, play, exhibition, 

show and entertainment, which would tend to the corruption 

of the morals of youth and others." It should be noted at 

the outset, however, that the People at no time contended 

that Bruce's monologues were addressed to youths and they 

introduced no evidence to show that a minor was present at 

any of the performances. 

Section 1140-a was enacted in 1931. L. 1931, C. 668, 
§1, eff., Sept. 1, 1931. While cases have been decided under 

it, its constitutionality has never been affirmed. See, 
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People v. Wendling, 258 N.Y. 451 (1932). At the time it was 

enacted, the statute reflected a rule for obscenity that was 

then in vogue in a number of jurisdictions and known generally 

as the "Hicklin rule." Regina v. Hicklin, L.R. 3 Q.B. 360 

(1868); Note: More Ado About Dirty Books,  75 Yale L.J. 1364, 

1368 (1966). 

Under the Hicklin rule, a publication could be sup-

pressed or punished where the "tendency of the matter charged 

as obscenity is to deprave and corrupt those whose minds are 

open to such immoral influences and into whose hands a pub-

lication of this sort may fall." The effect of isolated 

passages of a work on such persons could also be considered. 

A simple reading of §1140-a reveals, therefore, the presence 

of the three elements of the Hicklin test," "isolated excerpts, 

"susceptible persons" and "immoral influence." 

The Hicklin rule was repudiated in its entirety, 

however, as an unconstitutional prohibition on freedom of 

speech in Roth v. United States, 354 U.S. 476 (1957) where the 

Supreme Court stated: 

"The Hicklin test, judging obscenity by the 
effect of isolated passages upon the most suscep-
tible persons . . . must be rejected as uncon-
stitutionally restrictive of the freedoms of 
speech and press." (354 U.S. at 489) 

The test adopted by the Roth court was, 

"Whether to the average person, applying contem-
porary community standards, the dominant theme of 
the material taken as a whole appeals to prurient 
interest." (Ibid.) 



Thus, the first constitutional infirmity in Section 

1140-a is that portion which permits punishment for the pre-

sentation of any "obscene, indecent, immoral, impure scene, 

tableau, incident, part or portion of any dram9., play, ex-

hibition, show or entertainment." In so providing, the 

statute contemplates a judgment of obscenity based on some-

thing other than a consideration of the material presented 

as a whole and is thus directly in contravention of the Roth 

rule. 

The second infirmity in the statute is its desig-

nation of "youth or others" 'as the group by which a per-

formance is to be judged. See, People v. Wendling, supra, 

258 N.Y. at 453. By so doing, it has reduced the rights 

to speak and hear to expressions appropriate for children 

regardless of whether a child is present or is in any way 

involved. That such a standard can never be constitutionally 

applied was settled by the Supreme Court in Butler v. Michigan, 

352 U.S. 380 (1957) where it invalidated a Michigan statute 

that had made it a misdemeanor to sell to the general public, 

books or periodicals "manifestly tending to the corruption of 

the morals of youth." The Court wrote, 

"We have before us legislation not reasonably 
restricted to the evil with which it is said to 
deal. The incidence of this enactment is to re-
duce the adult population of Michigan to reading 
only what is fit for children. It thereby arbi-
trarily curtails one of those liberties of the in-
dividual, now enshrined in the Due Process Clause. 



of the Fourteenth Amendment, that history has at-
tested as the indispensable conditions for the 
maintenance of a free society." (352 U.S. at 
383-384) 

The statute is not saved by the disjunctive phrase 

in the provision, "which would tend to the corruption of the 

morals of youth or others." Firstly, "others" cannot reason-

ably be read to mean "adults" for if the Legislature had so 

intended it could easily have stated it in that fashion. 

Moreover, it is an established rule of statutory construction 

(ejusdem generis) that where general words follow an enumer-

ation of persons by words of a particular and specific mean-

ing, in this case "youths," such general words ("others") are 

not to be construed in their widest extent, but are to be 

held as applying only to persons of the same general kind or 

class as those specifically mentioned. Goldsmith v. United 

States, 42 F.2d 133, 137 (2d Cir., 1930); BLACK'S LAW DIC-

TIONARY 608 (1951). As the statute was patterned after the 

Hicklin rule, which was concerned with persons most susceptible 

to obscenity and not with the average person, the term "others" 

is most easily explained in terms of other susceptible persons, 

such as Immature persons, who like youths were thought to,be 

easily corruptible. Secondly, the statute, in plain terms, 

permits punishment for a performance if it would tend to 

corrupt either the morals of youth or others. Thus, whether 

or not "others" can be read to mean "adults", the performances 

made criminal are not limited to those attended by children. 



But the fact that a constitutional application of the sec-

tion may be possible, i.e. an obscene (by adult standards) 

show attended by adults, does not validate the statute. So 

long as the standard is couched in terms of youths, its very 

existence acts as an impediment to freedom of expression 

because it is unconstitutional in some of its applications. 

It is therefore unconstitutional on its face. Such is the 

teaching of Smith v. California, 361 U.S. 147 (1959): 

"It has been stated here that the usual doc-
trines as to the separability of constitutional 
and unconstitutional applications of statutes may 
not apply where their effect is to leave standing 
a statute patently capable of many unconstitutional 
applications, threatening those who validly exer-
cise their rights of free expression with the ex-
pense and inconvenience of criminal prosecution. 
Thornhill v. Alabama, 310 U.S. 88, 97-98. Cf. 
Staub v. Baxley,  355 U.S. 313. And this court has 
intimated that stricter standards of permissible 
statutory vagueness may be applied to a statute 
having a potentially inhibiting effect on speech; 
a man may the less be required to act at his peril 
here, because the free dissemination of ideas may 
be the loser. Winters v. New York, 333 U.S. 517, 
509, 510, 517, 518." (361777-5T 151) 

The Court of Appeals has similarly held in People  

v. Bookcase, Inc., 14 N.Y.2d 409 (1964) that, 

"the constitutionality of a statute governing pub-
lications is to be tested by what can be done under 
it and not by the particular violation which is 
charged with having occurred." (14 N.Y.2d at 418) 

The third constitutional infirmity apparent on the 

face of the statute is its proscription of expression that 

"would tend to the corruption of the morals." This is a 

phrase so vague that its use in a criminal statute affords no 



notice whatever as to the conduct that is prohibited. 

If a penal law is so vague that men of common under- 

standing cannot, with reasonable certainty, know the conduct 

it condemns, then conviction of an accused under such law 

violates the Due Process Clause of the Fourteenth Amendment. 

Giaccio v. Pennsylvania, 382 U.S. 399 (1966); Cramp v. Board 

of Public Instruction, 368 U.S. 278, 283-287 (1961); Musser  

v. Utah, 333 U.S. 95, 97 (1948); Connally v. General Con- 

struction Co., 269 U.S. 385 (1926). An even stricter test 

of clarity is to be applied where freedom of speech and 

press are involved. Jacobellis v. Ohio, 378 U.S. 184, 195, 

196 (1964); Ashton v. Kentucky, 384 U.S. 195 (1966); Smith  

v. California, supra, 361 U.S. at 151; Winters v. New York, 

333 U.S. 507, 509-510 (1948). "Tend to the corruption of the 

morals" does not meet that standard. 

The phrase "immoral" has one meaning to one person 

and auLte a different meaning to others. It is a general 

term of disapprobation or denunciation and it cannot be 

defined with anything approximating precision. As used in 

Section 1140-a it does not adequately describe the type of 

performance that is to be punished. 

In Commercial Pictures Corp. v. Regents, 346 U.S. 

587 (1954) the Supreme Court considered the question of whether 

Section 122 of the Education Law, which called for the sup- 

pression of any film found "immoral , . . or of such character 
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that its exhibition would tend to corrupt morals," was too 

indefinite to meet constitutional requirements. The Court's 

memorandum opinion indicates that the Court found those 

standards so vague and indefinite as to violate due process. 

See, also, Holmby Productions, Inc. v. Vaughn, 350 U.S. 870 

(1955); Times Film Corp. v. City of Chicago,  355 U.S. 35 
(1957). 

After Commercial Pictures, the New York Legislature, 

in an effort to overcome the constitutional objection to the 

vagueness of the terms "immoral" and "tend to corrupt morals" 

enacted Section 122(a)-1 of the Education Law which attempted 

to define and limit those terms to 

"denote a motion picture film or part thereof, the 
dominant purpose or effect of which is erotic or 
pornographic, or which portrays acts of sexual 
immorality, perversion, or lewdness, or which ex-
pressly or impliedly presents such acts as desir-
able, acceptable or proper patterns of behavior." 

This definition was held unconstitutional in Kingsley Inter-

national Pictures Corp. v. Regents, 360 U.S. 684 (1954), be-

cause it permitted interference with the expression or ad-

vocacy of ideas. Such communication, the Court ruled, was 

protected against infringement by the States even if the 

ideas expressed or advocated are "contrary to the moral 

standards, the religious precepts and the legal code" of 

their citizens. 360 U.S. at 688. 
In People v. Bookcase, Inc., supra, 14 N.Y. 2d 409, 
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the Court of Appeals invalidated Section 484-h of the Penal 

Law which had made it a misdemeanor to sell a book to a minor 

under 18 if the book "exploits, is devoted to, or is prin-

cipally made up of descriptions of illicit sex or sexual 

immorality." Accepting appellant's argument that such 

"language was too vague for a criminal statute," (14 N.Y. 2d 

at 411, 412), Judge Van Voorhis, writing for the Court, stated: 

"The decisions of the United States Supreme 
Court leave no doubt that legislation designed 
to restrict the sale or other distribution to 
adults of material principally devoted to, or 
even advocating, illicit sex or sexual immorality 
would be unconstitutional, both upon the grounds 
of vagueness, in case of criminal statutes, and 
of abridgement of freedom of speech or of the 
press in case of all statutes. (Winters v. New  
York,  pra; Joseph Burstyn Inc. v. Wilson, 343 
11= 495; Superior Films v. Department of Educ.  
346 U.S. 587; Commercial Pictures Corp. v. Re ents, 
346 U.S. 587, revg. 305 N.Y. 33b, where a moon 
picture had been censored under Education Law, §122, 
as immoral and tending to corrupt morals; Gellin v. 
Texas, 343 U.S. 960; Holmby Prods. v. Vaugn, 
U.S. 870, where the statute prohibited productions 
tending to debase or corrupt morals; One Inc., v. 
Olesen, 355 U.S. 371, revg. 241 F.2d 722; Times 
Film Corp. v. City of Chicago, 355 U.S. 35, revg. 
244 F.2d 432; Sunshine Book Co. v. Summerfield, 
355 U.S. 372, revg. 249 P. 2d 114; Kin sley Pictures  
Corp. v. Regents, 360 U.S. 684, upholding the right 
to portray, or advocate other standards of sexual 
conduct than those approved by the community.)" 
(14 N.Y..2d at 415, 416) 

Thus, even if Section 1140-a were to be construed 

in terms of adult standards, the test of "tends to corrupt 

the morals" is unconstitutionally vague. However, since 

the statute does not clearly spell out "adults" it is also 

unconstitutionally vague because the term "youth or others" 



leaves open to conjecture what persons, precisely, are within 

the scope of the statute. Winters v. New York, supra,  333 

U.S. at 515, 516; Note: The New York Law Controlling the  

Dissemination of Obscene Materials to Minors, 34 Ford. L. 

Rev. 692, 694 (1963). And as a statute designed to protect 

youths it is an altogether unsatisfactory effort, for it 

"does not distinguish between material regarded as 
obscene for teenagers but unobjectionable to adults; 
it sets no variable standards of what constitutes 
obscenity according to the age or other type of 
group at which the material in question is prin-
cipally aimed. 

Insofar as the statutory language may be construed 
to be vague for a criminal statute under the de- 
cisions cited, it would appear to involve no distinc-
tion that it is addressed to minors. . ." (People v. 
Bookcase, Inc., supra., 14 N.Y. 2d at 416) 

Judge Creel, in his dissent below, correctly observed.  

that Section 484-h, struck down in People v. Bookcase, Inc., 

had even more to commend it than does Section 1140-a: 

"That statute, thus stricken down, was the 
result of a very long, most intensive, and careful 
legislative study by the Legislature of New York 
State, and it was far more precise and definite a 
statute in its terms and provisions than the older 
broader termed and less explicit statute on which 
the prosecution of these defendants is based. If 
that most precisely drafted statute is thus uncon-
stitutional it must follow that the far less precise 
provisions of Penal Law 1140-A are likewise uncon-
stitutional. It must be so held."* (dissent. op.,p.13) 

* For subsequent indications of the soundness of Judge Creel's 
comparative analysis of the instant statute with attempts by the 
Legislature to enact a constitutionally acceptable standard of 
variable obscenity,. compare Peo le:v. Bookcase, Inc.,1.1pra., 14 
N.Y. 2d 409, with People v. a  , 15 N.Y. 2a jil (1965),  bookcase 
Inc., v.  Broderick, i8 N.Y. 2d yi (1966) and People v. Tannenbaum, 
i8 N.Y. 2a 268 (1966). 



POINT II 

IT WAS REVERSIBLE ERROR TO DENY DEFENDANTS' 
MOTION TO DISMISS AT THE END OF THE PEOPLE'S 
CASE BECAUSE THE FAILURE TO OFFER ANY EVI-
DENCE THAT BRUCE'S PERFORMANCES VIOLATED 
CONTEMPORARY COMMUNITY STANDARDS CONSTITUTED 
A LACK OF A PRIMA FACIE SHOWING OF OBSCENITY.  

It is clearly settled that books, films, photographs, 

or performances cannot be held to be obscene unless, among 

other things, they offend against contemporary community 

standards. Jacobellis v. Ohio, 378 U.S. l84 (1964); Memoirs  

v. Massachusetts,  383 U.S. 413 (1966). 

As a finding of obscenity cannot be made without a 

demonstration that community standards have been violated, 

the existence and scope of those standards are essential 

elements of the crime. Since knowledge of community standards 

is no more available to the trier of fact on a strict judicial 

notice basis than knowledge of the myriads of other facts which 

must normally be proved in an evidentiary way during the course 

of litigation, the burden of furnishing such knowledge is on 

the prosecution. United States v. Klaw, 350 F. 2d 155 (2d 

Cir. 1965); United States v. Davis, 353 F. 614 (2d Cir. 1965) 
(Waterman, J., dissenting); Memoirs v. Massachusetts, supra, 

383 U.S. at 426, 427 (Douglas, J. concurring). 

In United States v. Nardone, (Dist. of Col., Ct. of 

Gen. Sess. 1966, Crim. Act. Nos. U.S. 5165-65) (not officially 

reported) the court specifically held that the failure of the 
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prosecution to present proof of community standards in its 

direct case required dismissal of the complaint. The court 

reasoned as follows: 

"In free speech cases, the burden is always 
on the prosecution to demonstrate the applicability 
of an exception to the reach of the First Amendment. 
Moreover, since this is a criminal case, the burden 
is again on the prosecution to prove every element 
of the offense. Yet, as indicated, the prosecution 
declined the invitation to produce testimony on 
contemporary community standards, possibly out of a 
feeling that the collection of this kind of evidence 
in misdemeanor cases was not worth its while. But 
if cases are of sufficient importance to be tried, 
they are of sufficient importance to be tried in 
accordance with law. This Court firmly intends to 
enforce adherence to that standard. 

The responsibility for the absence of evidence 
on the critical issue is squarely the government's 
and the Court has no alternative to a dismissal of 
the charges." 

In the instant cause, the People's evidence on 

direct contained nothing more than a presentation of Bruce's 

performances themselves. Not a word was uttered as to com-

munity standards and the defense properly moved to dismiss 

for that very reason. 

This vital defect in the People's case was in no 

way rectified by the defendant's introduction of expert tes-

timony as to community standards or by the People's three 

rebuttal witnesses for it is too well established in New York 

that since the burden imposed on the People in a criminal case 

is to prove a defendant's guilt beyond a reasonable doubt (Code 

Orin. Proc. §389) an erroneous denial of his motion to dismiss 

-49- 



for lack of a prima facie case does not put him to his proof. 

People v. Raubvogel, 217 App. Div. 733 (1st Dept. 1926); 

People v. Fazio, 5 N.Y.S. 2d 195 (City Ct. Rochester, 1938); 

Paperno & Goldstein, CRIMINAL PROCEDURE IN NEW YORK, §350 

(1960). The reason for such a rule has clearly been stated: 

"To force a defendant to proof in the hope of 
avoiding conviction is subversive of the rule that 
the burden is on the People to establish beyond a 
reasonable doubt a defendant's guilt. The denial 
of such motion where it should have been granted 
is in effect to ignore the constitutional provision, 
Art. I, §6 that 'no person shall * * * be compelled 
to be a witness against himself.' While a defendant's 
taking the stand in his own defense is a waiver of 
the constitutional shield of protection (People v. 
Cassidy, 213 N.Y. 388, 394), yet in actualTFEEtice, 
when his motion to dismiss is erroneously denied, 
he is thereby challenged to prove his innocence, 
though his guilt has not been established. This 
practice violates the spirit of the constitutional 
mandate." (People v. Fazio, supra, 5 N.Y.S. 2d at 197) 

Accordingly, the failure of the People to introduce 

evidence as to community standards and the denial of the motion 

to dismiss did not require appellant to produce such evidence 

in order to establish his innocence. The motion to dismiss 

was erroneously denied and that ruling, which would dispose 

of this case, should be reversed. 



POINT III 

SECTION 1140-a OF THE PENAL LAW AS APPLIED, 
TO APPELLANT AND LENNY BRUCE CONSTITUTED 
AN UNCONSTITUTIONAL ABRIDGEMENT OF FREEDOM 
OF SPEECH AND PRESS BECAUSE, UNDER EITHER 
THE STRICT DEFINITION OF OBSCENITY ADOPTED 
BY THE COURT OF APPEALS OF THIS STATE OR 
THE BROADER FORMULATION OF THE UNITED STATES 
SUPREME COURT, BRUCE'S PERFORMANCES WERE NOT 
OBSCENE. 

A. The Applicable Rules  

While the last word on the definition of obscenity 

may yet remain to be written, the Supreme Court has made it 

quite clear that the test previously enunciated in Roth v. 

United States, 354 U.S. 476, 489 (1957) of "whether to the 

average person, applying contemporary community standards, the. 

dominant theme of the material taken as a whole appeals to the 

prurient interest," is to be followed. Memoirs v. Massachusetts, 

383 U.S. 413 (1966). The Court has, furthermore, imposed the 

requirement that under this test, three elements must be proven 

independently of one another before the material can be con-

demned as obscene: (1) the dominant theme of the material 

taken as a whole must appeal to a "prurient interest in sex"; 

(2) the material must be "patently offensive" in affronting 

contemporary community standards relating to the description or 

representation of sexual matters; and (3) the material must 

be utterly without redeeming social value. Memoirs v. Massa-

chusetts, supra, 383 U.S. at 418. The Court emphasized that 

there was to be no balancing of the three elements: "the social 
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value of the book can neither be weighed against nor can-

celled by its prurient appeal or patent offensiveness." Id. 

at 420. 

The Supreme Court has also recognized that an even 

stricter standard for determining obscenity exists in this 

State. Mishkin v. New York, 383 U.S. 502, 506 (1966); Manual  

Enterprises v. al, 370 U.S. 478, 488 (1962). This standard 
permits a finding of obscenity, only if, in addition to meeting 

the threefold test of Roth and Memoirs, the material in ques-

tion can be described as "hard-core pornography," i.e., that 

which regardless of whether it contains "anything of possible 

value to society," 

"focuses predominantly upon what is sexually morbid, 
grossly perverse and bizarre, without any artistic 
purpose or justification * * * it is to be differ-
entiated from the bawdy and ribald. Depicting dirt 
for dirt's sake, the obscene is the vile, rather 
than the coarse, the blow to sense, not merely to 
sensibility. It smacks, at times, of fantasy and 
unreality, of sexual perversion and sickness and 
represents * * * a debauchery of the sexual faculty." 

'(People v. Richmond County News, Inc.,  9 N.Y.2d 578, 
587 ( 961). 

Under either of these standards, Bruce's monologues 

are not obscene. It is not even a close case. 

B. The Predominant Theme of Each of Bruce's Monologues 
Taken as a Whole Did Not Appeal to the Prurient 
Interest in Sex 

In defining "prurient,interest in sex," the Supreme 

Court has stated that it requires a "tendency toward sexual 

stimulation." Swearingen v: United States, 161 U.S. 446 (1896). 
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The material in question must have "a tendency to incite 

lustful thoughts." It must relate to an "itching" or "longing, 

or a "lascivious desire or thought"--a "shameful or morbid 

interest in nudity, sex or excretion." Roth v. United States, 

supra, 354 U.S. at 487, fn. 20. Otherwise stated, there must 

be some form of "psychic autoeroticism" or "psychic masturba-

tion." Lockhart & McClure, Censorship of Obscenity: The  

Developing Constitutional Standards, 45 Minn. L. Rev. 5, 65 
(1960). 

The law in New York has not been otherwise. People  

v. Wendling, 258 N.Y. 451, 453 (1932) ("The question is whether 

the tendency of the play is to excite lustful and lecherous 

desire."); Accord, People v. Eastman, 188 N.Y. 478 (1907); 

People v. Cohen, 22 Misc. 2d 722, 727 (Queens Co. Ct., 1960). 

Notwithstanding the clarity of the law with respect 

to the meaning of prurience, the majority below found Bruce's 

monologues to appeal to the prurient interest despite its 

own finding that the monologues were not erotic or lust-

inciting and did not arouse sex. The majority ruled, instead, 

that because the monologues "insulted sex and debased it," 

the test of pruriency was satisfied. This was error because 

in ruling that erotic appeal was irrelevant, the court departed 

from existing law as previously described, and thus succeeded 

in obliterating the well-developed distinction between obscenity 

and the coarse, profane and blasphemous use of language. 
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Without an appeal to the eroticism of either the 

average person (Roth) or a sexually deviant group (Mishkin v. 

United States, supra,)Bruce's performances, at worst, can be 

said to have contained a profusion of "dirty" words and 

anecdotes which, because of the language employed, might be 

offensive to many people. But no case has ever held that 

the use of so-called "dirty words," is per se obscene. 

Swearingen v. United States, supra, 161 U.S. 446; United  

States v. One Book named "Ulysses", 5 F. Supp. 182, aff'd, 

72 F. 2d 705 (2d Cir. 1934); Commonwealth v. Isenstadt, 318 

Mass. 543, 62 N.E. 2d 840 (1945); Zeitlin v. Arnebergh, 31 

Cal. Rptr. 800, 383 P. 2d 152 (1963); McCauley v. Tropic of  

Cancer, 20 Wis. 2d 134, 121 N.W. 2d 545 (1963); ACLU v. 

Chicago, 3 Ill. 2d 334, 343, 121 N.E. 2d 585, 592 (1954); 

People v. Richmond County News, sum,  9 N.Y. 2d at 587-588; 

People v. Berg, 241 App. Div. 543, aff'd, 269 N.Y. 514 (1936) 

As Judge Dye wrote in People v. Fritch, 13 N.Y. 2d 119, 132 

(1963): 

"Obscenity is variously defined but it does not 
follow that the printed word which is in bad 
taste, disgusting and offensive is obscene as a 
matter of law." 

The non-erotic character of Bruce's monologues renders 

this case indistinguishable from People v. Wendling, supra, 

258 N.Y. 451, where a conviction for the dramatization in a 

coarse and vulgar, but non-erotic way of a play entitled 

"Frankie and Johnnie" was' reversed and where the Court wrote: 



"The language of the play is coarse, vulgar 
and profane, the plot cheap and tawdry--That it 
is indecent from every consideration of propriety 
is entirely clear . . . but the court is not a 
censor of plays and does not attempt to regulate 
manners. 

Unless we say that it is obscene to use the 
language of the street rather than that of the 
scholar, the play is not obscene under the Penal 
Law." (258 N.Y. at 453, 454) 

To make the non-erotic use of four letter words a 

crime is an absurdity. Can a crime lie in the choice of one 

synonym rather than another? If so, words could be divorced 

from their meanings and criminal sanctions attached irrationally 

to the mere formality of choice among several synonyms. For 

example, in Norman Mailer's best seller, THE NAKED AND THE 

DEAD, the word "fuggin" was invented and no one was offended; 

and in Hemingway's FOR WHOM THE BELL TOLLS the,elegant intensity.  

of Spanish cursing was conveyed by the repeated use of the ad-

jective "obscene" as a protest substitute for the real word. 

There is also the example cited by Judge Clark in Grove Press  

v. Christenberry, 276 F. 2d 433, 439 (2d Cir. 1960) from the 

novel WAKE UP STUPID by Mark Harris. The author provides one 

of his characters with a defective typewriter on which the 

letter "f" is unusable; the character is thus able to retell 

a risque anecdote in a letter: 

" * * * Both o them are now crying their eyes out. 
In act all the way to Miami they cry and cry and 
uck and uck * * * " (P. 177) 



Criminally sanctioning the wrong choice of synonyms 

would also present the preposterous situation of having the 

courts serve as rewrite men for performers, authors and 

playwrights, a development that could only result in a homo-

geneity of artistic style and content heretofore unbeknownst 

to our country. 

Such a result, however, was an obvious desideratum 

of the People's case below as evidenced by the prosecutor's 

repeated attempts to establish that Bruce could have given 

the same performance as effectively without the use of the 

"dirty" words that he chose. The unreality of denying to the 

artist the prerogative of choosing his own words, so long as 

his dominant theme is non-erotic, is readily apparent and was 

best described by Judge Clark with respect to Lawrence's 

LADY CHATTERLEY'S LOVER: 

"Obviously a writer can employ various means 
to achieve the effect he has in mind, and so prob-
ably Lawrence could have omitted some of the 
passages found 'smutty' by the Postmaster General 
and yet have produced an effective work of liter-
ature. But clearly it would not have been the book 
he planned, because for what he had in mind his 
selection was most effective, as the agitation and 
success of the book over the years has proven. 

The same is true of the so-called four letter 
words found particularly objectionable by the post-
master General. These appear in the latter portion 
of the book in the mouth of the game-keeper. * * * 
Again this could be taken as an object lesson at 
least in directness as compared to the smirk of much 
contemporary usage, which (perhaps strangely) does 
not seem to have. offended our mailman. In short, 

-56- 



all these passages to which the Postmaster General 
takes exception--in bulk only a portion of the 
book--are subordinate, but highly useful elements 
to the development of the author's central purpose. 
And that is not prurient." (Grove Press v. 
Christenberry, supra, 276 F. 2d at 437-439)• 

To permit the prosecutor to select and prescribe 

"acceptable words for Bruce's bits is as ridiculous as would 

have been the countenancing of the Postmaster's selection of 

words for "Lady Chatterley." The central purpose of Bruce's 

monologues was social commentary as was recognized not only 

by the defense witnesses (Gilman, Epstein, Hentoff, Kilgallen, 

and Dodson) but by the People's witnesses who observed that 

"Bruce was annoyed about something" (Fischer), that his acts 

"contained social statements" (Mannes) and that he was opposed 

to such things as war and violence (Van Den Haag). It was 

also the opinion of many of the witnesses that Bruce's choice 

of language was descriptive of social reality. For example, 

the word "mother-fucker" being part of Negro culture was viewed 

as a thoroughly effective means of portraying the void in 

communication between Goldwater and the Negro. Could the bit 

have had the same meaning if another word had been used? 

Perhaps. Should it be a crime not to have used that other 

word? The answer can only be in the negative. 

To the extent that the majority found prurience in 

Bruce's monologues apart from his use of four-letter words, 

that finding was nothing more than a manifestation of its 

disapproval of the social propriety of the subjects he had 
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selected. In episodes such as the Jackie Kennedy-hauling 

ass" bit* (5A, p. 22), the accident victim bit (5A, p.25), 

the "Uncle Willie-apples" bit (5A, p. 20), the "chicken in 

the bed bit" (5A, p. 29) the "Masked Man-Tonto bit"(1st perf.) 

and the "reunited couple bit" the court's objection was, 

primarily, to the content and ideas contained in them and 

the persons referred to. While it is appellant's position 

that each of the bits was representative of Bruce's construc-

tive social satire, as testified to by many of the witnesses, 

the Constitution protects their presentation even if they are 

to be construed as advocating ideas diametrically opposed 

to prevailing concepts of morality or lampooning highly re-

spected, but nonetheless, public personalities. Kingsley 

Pictures Corp. v. Regents, 360 U.S. 684 (1959); New York  

Times Co. v. Sullivan, 376 U.S. 254 (1964); Rosenblatt v. 

Baer, 383 U.S. 75 (1966); Joseph Burstyn, Inc. v. Wilson, 

343 U.S. 495 (1952). 

C. Judged in Accordance with Community Standards, 
Bruce's Performances Were Not Patently Offensive  

This Court may take judicial notice that the lan-

guage used by Bruce is in common use and is known to most 

people in the community; including those of the most refined 

* If the word "ass" is obscene per se, even President Roosevelt 
. would have been subject to censure forhaving constantly re-
ferred to Molotov as "Old Stone-Ass." Toland, THE LAST 100 
DAYS 61.(1965). 
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sensibilities. Jacobellis v. Ohio, supra, 378 U.S. at pp. 

188-190. 

The record in the instant case, however, also 

necessitates the conclusion that Bruce's performances were 

not patently offensive to the standards of the community. 

It was established through the testimony of the 

defense witnesses, Epstein, Gilman, Hentoff, Morrison, and 

Kilgallen that the words used by Bruce are extremely preva-

lent in books,plays and night club performances. 

Professor Gans of Columbia, who had spent many 

years studying the customs and mores•of social and economic 

groups in our society, testified that the "objectionable" 

words used by Bruce are learned by most members of our society 

as children, are used by adults in mixed company, and are 

often used, not in a sexual context, but as epithets, as 

words of frustration and, sometimes, even as words of 

endearment. 

'The People's witnesses did not tell a different 

story. While perhaps not intended, their testimony supported 

that of the witnesses for the defense with respect to the 

prevalence of Bruce's words in today's society. Marya Mannes 

objected to Bruce's use of "dirty" words because "they are 

everywhere these days." Professor Van Den Haag stated that 

Bruce's expressions "are accepted in parts of our community. 

Otherwise the words wouldn't exist." His only objection to 
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their use was that society had to protect its "ethos" by 

prohibiting them. Robert Sylvester agreed with the defense 

witnesses that Bruce's language was used by other performers 

in stage and nightclub performances, and he cited Jackie 

Cannon at the Rat Fink Room as an example. Only Reverend 

Potter found words such as "fuck" to be violative of com-

munity standards, but Bruce could not have satisfied him even 

if he had substituted words such as "fornicate" or "sexual 

intercourse" unless he used them in .a medical or scientific 

context. 

On this record it cannot reasonably be concluded 

that the People have proved beyond a reasonable doubt, as 

indeed they must in a criminal prosecution for speech, that 

Bruce's monologues were patently offensive to contemporary 

community standards. 

D. Bruce's Monologues Were Not "Utterly Without 
Redeeming Social Value" 

1. The record speaks for itself. 

Even if it were possible to find that Bruce's mono- 

logues appealed predominantly to the prurient interest in 

sex and that they were patently offensive to contemporary 

community standards, this Court would still have to find 

that the monologues were "utterly without redeeming social 

value" in order to sustain appellant's conviction. Jacobellis  

v. Ohio, supra, 378 U.S. at 191; Memoirs v. Massachusetts, supra, 
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383 U.S. at 418. The very nature of Bruce's monologues pre-

cludes such a finding. 

Regardless of whether one thinks Bruce was a good 

or bad comedian or satirist, it is readily apparent from the 

transcript and tape of the second performance and from 

Inspector Ruhe's considerably less objective portrayal of 

the first performance, that the substance of the monologues was 

a running commentary on varied and numerous aspects and 

problems of contemporary society. Religious hypocrisy, racial 

and religious prejudice, violence, war, human relationships 

and tensions, were all integral parts of Bruce's performances. 

The testimony of the witnesses served mainly to emphasize the 

obvious. 

Alan Morrison described Bruce's monologues as dis-

playing a profound concern with such topics as the grievances 

and problems of the American Negro. Gilman, Hentoff, Dodson 

and Feiffer all pointed to how well Bruce exposed some of the 

pretenses and hypocrisies of our society. Miss Kilgallen, 

Hentoff and Feiffer, the Reverends Lanier and Johnson all 

analyzed Bruce's monologues as revealing basic attitudes 

that were both moral and deeply compassionate. The Reverends 

noted the number of references to religious doctrine, such 

as the Pauline concept of celibacy as a virtue and the need 

for personal identification with God. Hentoff, Epstein, 

Feiffer, Dodson and Gilman all testified to Bruce's brilliance 
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as a satirist, comparing him in method and purpose to Moliere, 

Rabelais, Swift and Mark Twain. 

Even the People's witnesses, Mannes, Van Den Haag 

and Fischer recognized the presence of social content in 

Bruce's monologues. Professor Van Den Haag even noted that 

Bruce's antipathy to such things as war, violence or "tits 

and ass" in Las Vegas were "commendable sentiments." The 

monologues were not acceptable to him because they did not 

"strike him as a revelation." It is not yet criminal to be 

unoriginal. 

The record thus reveals a significant body of 

opinion by respected authorities to the effect that Bruce's 

performances were of considerable social importance. At 

the very worst, it might be said that the record presents 

some minimal dissent on the question. In such a case 

suppression and criminal punishment is totally unwarranted. 

Larkin v, G.P. Putnam's Sons, 14 N.Y. 2d 399 (1964); 

United States v. One Carton Positive Motion Picture Film 

Entitled "491", 367 F. 2d 889 (2d Cir. 1966); Attorney  

General v. A Book Named "Naked Lunch",  Mass.  , 218 

N.E. 2d 571, 572 (1966). 

2. Lenny Bruce in Illinois. 

At the time of the lower court's decision, Bruce's 

appeal from a conviction for giving a similar and, perhaps, 

more disturbing performance in a Chicago night club ("Fuck 
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their mothers for Hershey Bars," "Hang Truman by the Balls") 

was still awaiting final disposition by the Supreme Court 

of Illinois. 

Although originally affirmed, Bruce's conviction 

was reversed when the Supreme Court of Illinois acceded 

to the Supreme Court's directive in Jacobellis v. Ohio, 

supra, 378 U.S. at 190, that a finding of redeeming social 

value was not to be balanced against pruriency or patent 

offensiveness. 

Bruce's Chicago performance, as described by the 

Illinois court, consisted of 

"a 55-minute monologue upon numerous socially 
controversial subjects interspersed with such 
unrelated topics as the meeting of a psychotic 
rapist and a nymphomaniac who have both escaped 
from their respective institutions, defendant's 
intimacies with three married women, and a 
supposed conversation with a gas station at-
tendant in a rest room which concludes with the 
suggestion that the defendant and attendant both 
put-on contraceptives and take a picture. The 
testimony was that the defendant also made mo-
tions indicating masturbation and accompanied 
these with vulgar comments, and that persons 
leaving the audience were subjected to revolting 
questions and suggestions." 

The Court reversed Bruce's conviction, nonetheless, 

because "some of the topics commented on by the defendant 

are of social importance and under Jacobellis,. the entire 

performance is thereby immunized." People v. Bruce, 31 

2d 459, 202 N.E. 2d 497 (1964). Justice Schaefer, in a 

concurring opinion, added the observation that the major 
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portions of Bruce's performances, "before an adult night  

club audience," related to social problems and that most 

of the objectionable passages were integral parts of the 

protected material and thus found it unnecessary to take 

the broader ground upon which the majority based its decision. 

The Supreme Court of the. United States has since 

referred to the Bruce decision in Illinois as an illustration 

of the proper application of its rule in Jacobellis. Memoirs  

v. Massachusetts, supra, 383 U.S. at 420, fn. 7.. See, also, 

A Quantity of Books v. Kansas, 378 U.S. 215 (1964); Tralins  

v. Gerstein, 378 U.S. 576 (1964); Grove Press v. Gerstein, 

378 U.S. 77 (1964). There is no basis for distinguishing 

the Illinois case from the one herein. 

3. Bruce's monologues in comparison to 
other material found to contain re-
deeming social value. 

When Bruce's monologues are compared with the many 

books, films, and magazines that have been found by the 

courts to contain redeeming social value, reversal of the 

instant conviction becomes an a fortiori proposition. See, 

Mounce v. United States,  355 U.S. 180 (1957); Sunshine Book 

Co. v. Summerfield,  355 U.S. 372 (1958) (nudist publications); 

One, Inc. v. Olesen,  355 U.S. 371 (1958); Manual Enterprises  

v. Day 370 U.S. 478 (1962) (homosexual publications); 

Commercial Pictures Corp. v. Regents, 346 U.S. 587 (film-"La 

Ronde"); Times Film Corp. v. Chicago,  355 U.S. 35 (1957) (film- 
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"The Game of Love"); Jacobellis v. Ohio, supra, 378 U.S. 

184 (1964) (film-"The Lovers"); Trans-Lux Distributing Corp.  

v. Regents, 380 U.S. 259 (1965) (film-"A Stranger Knocks"); 

Attorney General v. A Book Named "Naked Lunch", supra, 

Mass  218 N.E. 2d 571 (1966). 

In Larkin v. Putnam's Sons, supra, 14 N.Y. 2d 399, 

the Court of Appeals held that FANNY HILL was not obscene 

despite its description of the book as an erotic one, "con-

cerned principally with sexual experiences, largely normal, 

but some abnormal" but which had a "slight literary value" 

affording "some insight into the life and manners of mid-

18th Century London." Id. at 403. Judge Scileppi described 

the book as "one of the foulest, sexually immoral, debasing, 

lewd and obscene books ever published in this country or 

abroad." Id. at 207. See, also, Memoirs v. Massachusetts, 

supra, 383.U.S. 413. 

In Tralins v. Gerstein, supra, 378 U.S. 576 (1964) 

the Supreme Court found the book PLEASURE WAS MY BUSINESS not 

obscene and this was a book considered by the Court of 

Appeals as even "worse" than FANNY HILL. Larkin v. Putnam's  

Sons, supra, 14 N.Y. 2d at 404. 

In United States v. "491", supra, the Second Circuit 

found redeeming social value in a Swedish film that contained 

numerous acts of sadism, homosexual love-making between an 

adult and a juvenile, a sex orgy with a naked prostitute 
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in which a member of the ship's crew commits sodomy with 

her while she is leaning over the ship's rail, and another 

orgy with much exposure of the person of the prostitute, in 

which the juveniles force a large dog to have relations with 

her. 

Of special relevance to the instant case is the 

Supreme Court's ruling that Henry Miller's TROPIC OF CANCER 

was not obscene. Grove Press, Inc. v. Gerstein, supra, 378 

U.S. 577 (1964). 
TROPIC OF CANCER was introduced as Defendant's 

Exhibit "K". A reading of the book will reveal an abundance 

of the words used by Bruce. The important difference is 

that TROPIC presented the so-called "dirty" words in a con-

text of erotic scenes and erotic stimulation. Bruce's per-

formances, at their worst, present them in the context of a 

discussion of contemporary social problems. If TROPIC is not 

obscene, Bruce, a fortiori, is not obscene. 

A judicial system that puts its imprimatur on such 

material as homosexual magazines, nudist magazines, books 

like FANNY HILL, TROPIC OF CANCER, NAKED LUNCH, PLEASURE WAS 

MY BUSINESS and films such as "491" and THE LOVERS, can easily 

tolerate a monologist who, before a paying night club audience 

of adults, expresses his views on numerous matters of public 

concern, in the manner that Bruce did. See, United States v. 

Klaw, 350 F. 2d 155, 169 (2d Cir. 1965). 
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E. Under the Stricter New York Standard of 
Obscenity, the Conviction Cannot Stand  

In People v. Richmond County News Inc., supra,  9 

N.Y. 2d 578, the Court of Appeals ruled that even a finding 

that the challenged material was lacking in all. social value 

would not ipso facto support a conviction for obscenity. 

9 N.Y. 2d at 582, 586. Only what can properly be deemed 

"hard-core pornography" can be the subject of suppression 

and criminal punishment. Ibid. 

Applying that standard, the Court of Appeals was 

unable to find GENT Magazine obscene even though the magazine 

loudly proclaimed its deducation to coarse sensuality and 

attempted "to pander to and commercialize upon mants taste 

for the bawdy and ribald behind a bare disguise,of artistic 

respectability." Id. at 580. 

Of Bruce's monologues it has been conceded that 

there was nothing approaching a "dedication to coarse sen-

suality."  Moreover, there was not the slightest evidence of 

pandering or the commercialization of Bruce's material by 

appellant or by Bruce himself. As to the comparative content 

of GENT and Bruce's performances with respect to material 

containing social value, there can be no doubt that Bruce 

has offered much more. 



POINT IV 

THE DENIAL OF DEFENDANTS' MOTION FOR 
PROSECUTION BY INDICTMENT AND TRIAL BY 
JURY WAS REVERSIBLE ERROR BECAUSE (A) 
THERE IS A CONSTITUTIONAL RIGHT TO A 
JURY TRIAL IN A PROSECUTION SEEKING TO 
PUNISH SPEECH AS OBSCENE AND (B) SECTION 
32(b) OF THE NEW YORK CITY CRIMINAL COURT 
ACT IS VIOLATIVE OF THE DUE PROCESS AND 
EQUAL PROTECTION CLAUSES OF THE STATE AND 
FEDERAL CONSTITUTIONS. 

A. There is a Constitutional Right to Trial by 
Jury in a Prosecution for Obscenity 

Section 32(b) of the New York City Criminal Court 

Act provides for removal of misdemeanor cases from the 

Criminal Court to the Supreme Court if 

"a judge or justice of a court having jurisdic-
tion to try indictments within the judicial de-
partment where the trial would be had shall 
certify that it is reasonable that such charge 
of misdemeanor shall be prosecuted by indictment." 

Where, however, a state attempts to punish speech in a 

criminal proceeding on the ground that the speech is obscene, 

there is an absolute right to a jury trial by virtue of the 

First and Fourteenth Amendments to the United States Con-

stitution. 

As the test for obscenity is "whether to the average 

person, applying contemporary community standards, the dominant 

theme of the material taken as a whole appeals to prurient 

interest" [Roth v. United States, 354 U.S. 476, 489 (1957); 
Jacobellis v. Ohio, 378 U.S. 184 (1964); Memoirs v. Massachu-

setts, 383 U.S. 413 (1966)] "the inexistence of a jury to 
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determine contemporary community standards is a vital flaw." 

Times Film Corp. v. Chicago, 365 U.S. 43, 68, 69 (1961) (War-

ren, C.J., dissenting in an opinion joined by Justices Black, 

Douglas, and Brennan). This is so because only jurors of 

different social and economic backgrounds are suitably 

equipped to determine whether speech offends the standards of 

the community. See, Grove Press, Inc. v. Christenberry, 

276 F. 2d 433 (2d Cir., 1960); Upham v. Dill, 195 F. Supp. 

5, 11 (D.C.S.D.N.Y. 1961); Chafee, FREE SPEECH IN THE UNITED 

STATES 314. As Mr. Justice Brennan has written: 

"The jury represents a cross-section of the 
community and has a special aptitude for reflect-
ing the view of the average. Jury trial for ob-
scenity therefore provides a peculiarly competent 
application of the standard for judging obscenity 
which, by its definition, calls for an appraisal of 
material according to the average person's applica-
tion of contemporary community standards. A statute 
which does not afford the defendant, of right, a 
jury determination of obscenity falls short, in my 
view, of giving proper effect to the standard 
fashioned as the necessary safeguard demanded by 
the freedoms of speech and press for material which 
is not obscene."  ingsley Books Inc. v. Brown, 
354 U.S. 436, 448 (1957) (dissenting opinioRT--- 

The essentiality of a jury's determination in ob-

scenity cases, while not consistently decreed, has not gone 

unnoticed in New York courts. Halsey v. New York Society For  

Suppression of Vice, 234 N.Y. (Sup. Ct., N.Y.Co. 1929); People  

v. Price, 53 N.Y.S. 2d 47 (1944). In People v. Goldman,  94 

N.Y.S. 2d 535 (1950) it was held specifically that 

"Where the result of a prosecution would involve 
a question of censorship, rather than suppression of 
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obvious pornography, then the expression of the 
public judgment should come from the best exponent 
of that judgment--a jury drawn from a cross-section 
of the community." 

The Goldman case was later followed in People v. 

Nuchins, N.Y.L.J., April 26, 1966 (Sup. Ct. N.Y. Co.) where 

Judge Davidson ruled that a jury was the only suitable vehicle 

for the determination of whether certain paintings seized as 

obscene were in violation of community standards. While the 

New York cases do not speak in terms of a constitutional 

right, there is little excuse besides arbitrariness not to 

have followed those cases here. 

B. Section 32(b) of the Criminal Court Act Violates 
Due Process and Equal Protection of Law 

Section 32(b) of the Criminal Court'Act, insofar 

as it authorizes a Justice of the Supreme Court to grant or 

deny a request for trial by jury solely on the basis of 

whether it is "reasonable" to do so is an unconstitutional 

delegatiOn of legislative power to the judiciary. 

Legislative power in the State of New York is vested 

in the Senate and Assembly. Const., Art. III, §1. The power 

to determine when an accused shall have a jury trial is a 

legislative one. Const., Art. I, §2; Art. VI, §18. Section.  

32(b) is, therefore, a delegation of legislative power to the 

judiciary. 

While certain legislative powers are delegable, the 

instant.legislation wholly abdicates a basic legislative 
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responsibility, that of determining how persons accused of 

crime are to be tried. 

Assuming, however, that the legislature may con-

stitutionally delegate the power to determine who is to re-

ceive a jury trial to a Justice of the Supreme Court, it must 

surround that delegation with ascertainable standards in order 

that the delegatee be constrained to act within the scope of 

the delegation. United States v. Rock Royal Cooperative, Inc., 

307 U.S. 533, 576 (1939); Yakus v. United States, 321 U.S. 

414 (1944); Packer Collegiate Institute v. University of the  

State of New York, 298 N.Y. 184 (1948). As the Court of 

Appeals wrote in Matter of Small v. Moss, 279 N.Y. 288 (1938): 

"This Court has repeatedly pointed out that 
the courts may not invade the field of discretion 
conferred by law upon an administrative officer. 
It has also pointed out that such field of dis-
cretion must be defined by the Legislature. The 
Legislature must set bounds to the field, and must 
formulate the standards which shall govern the exer-

- cise of discretion within the field. Without the 
second rule as a corollary to the first rule there 
would be no effective restraint upon unfair discrim-
ination or arbitrary action by the administrative 
officer." (279 N.Y. at 298, 299) 

In Section 32(b) the Legislature has failed to pre- 

scribe any standards by which the judgets conduct can be 

judged. This is apparent from descriptions by the judges 

as to their understanding of their power under the statute 

and by the totally confused and unprincipled state of the 

law ,as revealed by an examination of the dispositions made 

in numerous cases pursuant to the statute. 



In People v. Shattls, 53 N.Y.S. 2d 186, 188 

(Gen. Sess. N.Y. Co., 1945) it was stated that 

"In enacting Sec. 31, subd. 1(c) of the New 
York Criminal Court Act, a certificate that the 
prosecution be by indictment, the legislature 
placed no restrictions upon the power of the court 
in determining this application, clearly indicat-
ing that it is in the Court's sole discretion to 
grant relief. The sole test provided by the 
statute is whether or not the application is 
reasonable. The statute has been repeatedly in-
terpreted and it uniformly has been held by all 
of the Justices before whom such applications were 
made, that the matter is one resting solely in the 
discretion of the Court and that when certain fac-
tors appear, the application should receive favor-
able consideration." 

Statements revealing the justices' beliefs that 

under the statute their discretion is virtually unbridled 

can be found in numerous other cases. E.g. People v. 

Satterthwaite, 195 Misc. 33 (Sup. Ct., N.Y. Co., 1949): 

"The determination of this application is 
within the absolute discretion of this Court." 

People v. Harrington, 169 Misc. 461 (Kings Co. Ct. 1938): 

"No criterion is established by law to demark 
what would be 'reasonable' to justify the certifi-
cate." 

People v. Tripp, 212 N.Y.S. 2d 930 (1961): 

"The statute does not set forth any criteria 
for determining when divestiture is 'reasonable.' 
Nor does a study of the history of the statute or 
the decisions under it yield any precise test ap-
plicable to all cases. Each must be decided on its 
own particular facts and circumstances." 

People v. Brownstein, 22 Misc. 2d 299 (Sup. Ct. N.Y. Co. 1960): 

"The power of this court to certify that it 
,is reasonable to prosecute a criminal charge by 
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indictment rather than by information is derived 
from Section 31 of the New York City Criminal 
Court Acts.. That statute, as has been well stated 
'is entirely devoid of any criteria for the deter-
mination of the circumstances under which a court 
might consider a certificate should reasonably be 
issued' (citations omitted). Moreover, the decisions 
-on applications of this kind appear in conflict and 
afford no clear criteria. Only the facts and cir-
cumstances presented on each application can deter-
mine whether the relief requested is reasonable." 
(citations omitted) 

Thus deprived of any legislative guidelines, the 

courts have proceeded to grant or deny certificates on a 

helter-skelter, patchwork quilt basis, deciding in the 

vacuum of each individual case whether a privilege as 

important as is trial by jury is to be conferred. While 

not at all exhaustive, the following categories of cases 

demonstrate the hopeless conflict and confusion, as well 

as the arbitrariness that has accompanied the administra-

tion of this law: 

Obscenity-granted  

People v. Morganstern, supra, 134 Misc. 127; People  

v. Price, supra,  53 N.Y.S. 2d 47; People v. Goldman, supra, 
197 Misc. 290; People v. Nuchins, supra, N.Y.L.J. 4/26/66. 
Obscenity-denied  

People v. Gitter, 133 Misc. 693 (Sup. Ct., N.Y. Co., 

1929); People v. Bruce (the instant case). 

Property right-granted  

People v. Price, supra,  53 N.Y.S. 2d 47; People v. 
Fletcher, 71 N.Y.S. 2d 569 (1946); People v. Schumann, 
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146 Misc. 395 (Gen. Sess. N.Y. Co. 1933); People  v. 

Kupferman,  173 Misc. 691 (Gen. Sess. N.Y. Co. 1940); 

People  v. Shattls, supra,  53 N.Y.S. 2d 186 (1908); People  

v. Cornyn,  36 Misc. 135 (Gen. Sess. N.Y. Co. 1901); 

People  v. Willis,  59 Misc. 371 (Gen. Sess. N.Y. Co. 1908); 

People  v. Galamison,  N.Y.L.J. 4/1/64 (Sup. Ct. N.Y. Co.); 

People  v. Cottrell,  N.Y.L.J. 4/13/64 (Sup. Ct. N.Y. Co.). 
Property right-denied  

People  v. Petrulla,  172 Misc. 853 (Kings Co. Ct. 

1939); People  v. Bruce and Solomon  (instant case). 

Complicated questions of law or fact-granted  

People  v. Ryan,  38 N.Y.S. 2d 806 (1942); People  
v. Schumann, supra,  146 Misc.395; People  v. Faber, 190 Misc. 

29 (Sup. Ct. Queens Co., 1947); People  v. Schulman,  175 

Misc. 157 (Gen. Sess. N.Y.Co., 1940). 

Complicated questions of law or fact-denied 

People  v. Eastern Airlines,  Inc., 36 Misc. 2d 

833 (Sup. Ct. Queens Co., 1962); People  v. Shattls,  supra, 
53 N.Y.S. 2d 186; Matter of Ritter,  172 Misc. 120 (Sup. 

Ct., N.Y. Co., 1939); People  v. Satterthwaite,  supra, 195 
Misc. 133; People  v. Title Guaranty & Trust Co.,  180 App. 
Div. 648 (2d Dept., 1917); People  v. Rosenberg,  59 Misc. 
342 (Gen. Sess., N.Y. Co., 1908); People  v. Currao, 166 
Misc. 374 (Gen. Sess. N.Y.Co., 1937).; People  v. Bruce  and 
Solomon  (instant case). 
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Licenses at stake-granted 

People v. Fletcher, 71 N.Y.S. 2d 569 (1946). 

Licenses at stake-denied  

People v. Nagel, 34 Misc. 2d 42 (Kings Co. Ct. 

1962); People v. Hughes, 161 Misc. 405, aff'd, 251 A.D. 

807 (1st Dept., 1937); People v. Bruce and Solomon (instant 

case). 

It is thus apparent that legislative failure to 

prescribe standards by which the granting or denial of a 

jury trial may be determined has left that privilege de-

pendent on the whims of a particular judge on a particular 

day. The Due Process Clause of both the State and Federal 

Constitutions prohibit such a result. Schechter Poultry  

Corp. v. United States, 295 U.S. 495 (1935); Panama Refining 

Co. v. Ryan, 293 U.S. 388 (1935); United States v. Grimaud, 

220 U.S. 506 (1911); Field v. Clark, 143 U.S. 649 (1892); 
Darweger v. Staats, 267 N.Y. 290, 306 (1935); Packer  

Collegiate Institute v. University of the State of New York, 

supra, 298 N.Y. 184, 189. 

Appellant was denied equal protection of the law 

under Section 32 of the Criminal Court Act, because he was 

arbitrarily denied a right that is granted to persons 

similarly situated as he. 

While it has been held that area discrimination is 

not totally irrational in a given case [Missouri v. Lewis, 
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101 U.S. 22 (1879); People v. Felberbaum,  9 N.Y. 2d 213 

(1961)11  and that a State may do away with jury trials 

entirely [Snyder v. Massachusetts, 291 U.S. 97 (1933)], 
it does not follow that a State may pick and choose among 

its citizens within the same geographical area in conferring 

a privilege as important as trial by jury. 

Denial to appellant of a jury trial was an ar-

bitrary distinction having no legitimate relationship to a 

proper legislative function. And by denying appellant that 

privilege while granting it to others similarly situated 

the court has applied Section 32(b) in an arbitrarily uneven 

fashion in contravention of the basic constitutional prin-

ciple that 

"When the law lays an unequal hand on those 
who have committed intrinsically the same quality 
of offense * * * it has made as invidious a dis-
crimination as if it had selected a particular 
race or nationality for oppressive treatment." 
(Skinner v. Oklahoma, 316 U.S. 535 (1942) 

In Baxstrom v. Herold, 383 U.S. 107 (1966) the 

Supreme Court held Section 384 of the Correction Law a 

denial of equal protection because it denied a jury trial 

on the question of sanity to those individuals who became 

insane during service of a criminal sentence but whose 

confinement was required after termination of their sen-

tence. The denial of a jury trial in the instant case 

under Section 32(b) is no less arbitrary than was the 

denial in Baxstrom. See, also, Walters v. City of St.  
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Louis, 347 U.S. 231, 237 (1954); Goesaert v. Cleary, 335 

U.S. 464, 466 (1948); People v. Lally,  N.Y. 2d   

(December 30, 1966). 

POINT V 

THE PEOPLE DID NOT PROVE APPELLANT'S 
GUILT BEYOND A REASONABLE DOUBT FOR 
IT WAS NEVER ESTABLISHED THAT HE POS-
SESSED THE REQUISITE "SCIENTER." 

In order to sustain a conviction for the presen-

tation of an obscene performance, the People must establish 

"scienter" or "guilty knowledge." People v. Finkelstein, 

11 N.Y. 2d 300 (1962); Speiser v. Randall, 357 U.S. 515 

(1958). "Scienter" means more than mere knowledge of the 

contents of the material. Mishkin v. New York, 383 U.S. 

502 (1966); Note: The Scienter Requirement in Criminal  

Obscenity Prosecutions, 41 N.Y.U. L. Rev. 791, 794 (1966). 

It reauires a mens rea, or "union of act and intent in point 

of time." See, Dennis v. United States, 341 U.S. 494, 500 

(1951); Clark and Marshall, CRIMES 240 (6th Ed. 1958). 

"It is not innocent but calculated purveyance of filth 

which is exorcised . . ." People v. Finkelstein, 9 N.Y. 

2d 342, 345 (1961); Cf. People v. Brooklyn News Co., 174 

N.Y.S. 2d 813 (Kings Co. Ct., 1958); Note: More Ado About  

Dirty Books, 75 Yale L.J. 1364, 1401 (1966). 

In the instant case, the People have not only failed 
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to prove that appellant engaged in a "calculated purveyance 

of filth" but they did not even establish that he knew the 

contents of Bruce's performances prior to their presentation 

which is, beyond question, a prerequisite for proof of 

scienter. Smith v. California, 361 U.S. 147 (1959); 

Manual Enterprises v. Day, 370 U.S. 478, 493 (1962). Indeed, 

as it was undisputed that Bruce was a monologist who did not 

work from a prepared script, there was no way Solomon could 

have known of the contents of each of Bruce's acts, yet 

alone its obscenity. 

What then might Solomon have known of Bruce? He 

might have known that Bruce had appeared previously in New 

York at places such as Carnegie Hall, Town Hall, The 

Village Vanguard, and Basin Street without incident. He 

might also have known that Bruce was a well known satirist 

whose work had been the subject of numerous reviews and 

which lauded him as a first-rate comedian and social critic. 

See, Hentoff, Yiddish Survivals in the New Comedy, American 

Judaism, pp. 18-20 (Sept. 1961): 

"What most firmly links Bruce, however, to 
the Jewish tradition which predates Jews in show 
business, is his fierce sense of moral outrage." 

Melly, Bruce the Baptist, New Statesmen, pp. 612, 613 (April 

27, 1962): 

"He is the evangelist of the new morality, 
ousting all other favoured contenders." 



Gleason, Lenny Bruce the Preacher, San Francisco Chronicle: 

"The point of Lenny Bruce is twofold. On 
the one hand, he is a magnificent comic mind 
working in the relatively new and venturesome 
area of improvised social comment. In this 
area, certain of his routines have become clas-
sic and their ideas, vocabulary and concepts 
have opened the door for other comics of almost 
every other sort. Ask any great comic what his 
opinion of Lenny Bruce is and you will see. To 
Irwin Corey, Jonathan Winters, Shelley Berman and 
the rest, Bruce is a great figure. By the captains, 
he is a captain. 

Lenny Bruce makes you think and makes you 
examine your basic attitudes. This is upsetting. 
If it distresses you and you can't come to grips 
with it, then perhaps the hang-up is yours, not 
his." 

Miller, The Sick White Negro, Partisan Review, pp. 149-155 

(Spring, 1963): 

"Bruce himself is too much of a naive, too 
innocent in a sense to get much of a social charge 
from his own ironies. He is really some sort of 
grubby simpleton whose very lack of sophistication 
lets him squint through the tissues•of modern hypo-
crisy." 

Goldman, The Comedy of Lenny Bruce, Commentary, pp. 312-317 

(October 1963): 

"He leaves us and himself, with nothing but 
a knowledge of how, thinking ourselves wise and 
intelligent and decent, we are foolish and stupid 
and hypocritical. No wonder so many people want 
to silence him." 

Also, see, Hentoff, Satire, Schmatire, The Commonweal, pp. 

376, 377 (July 7, 1961); Brien, Sunday Telegraph (Eng.; April 
29,.1962); Boe, Cheers for Lennie, Cue, - p. 13 (April 7, 1962); 
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Gelb, New York Times (Dec. 8, 1960); Hentoff, The Humorist  

as Grand Inquisitor, Liberation, pp. 27-29 (May, 1963); 

Hentoff, Where Liberals Fear to Tread, The Reporter, p. 3 

(June 23, 1960).* 

• Hence, if appellant could be charged with knowing 

anything of Bruce, he is chargeable with knowledge that 

Bruce was a performer of wide repute as a satirist whose 

work dealt primarily with topics of social importance. The 

testimony in the record of the numerous witnesses who at-

tested to Bruce's high standing as a performer and social 

critic also supports Solomon's bona fides with respect to 

the hiring of Bruce. 

Perhaps the greatest irony, and why scienter 

cannot be attributed to Solomon, emanates from the People's 

own position, voiced frequently throughout the trial, that 

all of Bruce's prior performances were irrelevant and 

immaterial to the ones in issue. This was, in fact, a basis 

of the People's objection to the introduction of the numerous 

reviews referred to above. But the People may not have 

their cake and eat it as well. They may not, on one hand, 

* The articles referred to and several others were all cf-
fered by the defense as evidence and they were marked for 
identification (R. 30-75, 7/2/64,,a.m.). The court sus-
tained the People's objection to their admission (Id. at 
83) but indicated that they would take such material into 
'consideration if set forth in a brief. Counsel for appel-
lant will gladly make available to this Court complete 
copies of the articles cited should it so desire. 
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contend that Bruce's reputation, based on his numerous per-

formances prior to April 1, 1964 had no bearing on the in-

stant case, and at the same time succeed in their argument 

that Solomon is to be held criminally accountable for what 

can only be described as a lack of clairvoyance that Bruce's 

performances on April 1, 1964 would depart crucially from 

his past performances (which, indeed, it is submitted, 

they did not). If Solomon is to be held accountable, he 

must have known something of Bruce's performances that would 

tend towards a reasonable belief that they were obscene. 

Smith v. California, supra, 361 U.S. 147; Lockhart & 

McClure, Censorship of Obscenity: The Developing Consti-

tutional Standards, 45 Minn. L. Rev. 5, 100 (1960). In 

light of Bruce's reputation and the testimony herein that 

Bruce's questioned performances were typical of his per-

formances through the years, Solomon cannot be charged with 

knowledge of their obscenity. 

In deeming Bruce's prior performances irrelevant 

to the instant case, the People have cut the very ground 

from their own case as to Solomon's guilt. Moreover, to 

hold Solomon possessed of the requisite guilty intent on 

the paucity of proof herein, would once again subject 

those desirous of enjoying their rights to freedom of 

speech to an unconstitutional standard of strict liability. 

Smith v. California, supra, 361 U.S. 147. 
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POINT VI 

THE INTRODUCTION OF THE TAPES OF BRUCE'S PERFOR-
MANCES AND THE COURT'S COMPULSION OF APPELLANT 
TO TESTIFY TO THE CIRCUMSTANCES SURROUNDING THE 
PRODUCTION OF THE TAPES AND TO ESSENTIAL ELEMENTS 
OF THE PROSECUTION'S CASE AGAINST HIM DEPRIVED 
APPELLANT OF HIS RIGHTS AGAINST SELF-INCRIMINATION 
AS GUARANTEED HIM BY ARTICLE I, §6 OF THE NEW YORK 
STATE CONSTITUTION AND THE FIFTH AND FOURTEENTH 
AMENDMENTS TO THE CONSTITUTION OF THE UNITED 
STATES. HAVING BEEN COMPELLED TO SO TESTIFY, 
APPELLANT WAS RENDERED IMMUNE FROM THE INSTANT 
PROSECUTION. 

A. The Mere Fact that the Tapes Were Deemed Corporate 
Property did not Render Them Admissible Against 
Appellant 

The instant case reveals a most ingenuous effort 

by the District Attorney to achieve by indirect means that 

which he could not accomplish directly; namely, obtaining 

incriminating evidence against a defendant in a criminal 

case from the defendant himself. 

Having discovered that the minifone recordings of 

Bruce's performances made by his own agents were unsatis-

-factory, the prosecutor caused to be served on the corpora-

tion, through an "officer" or "director," a subpoena duces 

tecum for production of its tapes of Bruce's performances 

for use in an already commenced criminal prosecution against 

appellant, his wife and Lenny Bruce, but not against the 

corporation. But who were the corporation? Howard Solomon 

and Ella Solomon, the defendants in the case. Thus, by the 

mere existence of a corporate charter, evidence was obtained 
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and introduced against appellant that would have been 

beyond the reach of the State, had the form of business 

chosen been a partnership or individual proprietorship. 

The use of such evidence can be sustained, however, only 

if the right against self-incrimination, afforded an 

individual by both the State and federal constitutions, is 

to be deemed so unimportant that a person can be deprived 

of it solely because he has filed a certificate of incor- 

poration. We think not. 

In Wilson v. United States, 221 U.S. 361 (1911), 

relied on by the People below, the Supreme Court upheld a 

contempt conviction of a corporate president for his refusal 

to produce the letter press copy books of the corporation. 

The Court declined to recognize a Fifth Amendment right to 

refuse production on the grounds of self-incrimination. Un- 

like the instant case, however, the Government's purpose 

in Wilson was to regulate the conduct of the corporation 

which was public and widely-held. The holding in Wilson  

does not, therefore, provide carte blanche to government 

to proceed in a similar fashion regardless of the nature 

of the corporation. 

Where the demand 'for documents or other property 

of a corporation is for the sole purpose of prosecuting the 

officers of that corporation, and the corporation is closely- 

held, the visitatorial powers of the government are over- 
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shadowed by the more important considerations of the privi-

lege against self-incrimination, one of the most basic 

rights accorded to individuals in our country. See, Note: 

The Constitutional Right of Associations to Assert the  

Privilege Against Self-Incrimination, 112 U. Pa. L. Rev. 

394, 403 (1964). 

In United States v. White, 322 U.S. 694 (1944), 
the Supreme Court specifically emphasized the appropriate-

ness of considering whether 
• "a particular type of organization has a character 

so impersonal in the scope of its membership and 
activities that it cannot be said to embody or 
represent the purely private or personal interests 
of its constituents." (322 U.S. at 701) 

Applying that test to the Cafe Au Go Go, Inc. it 

becomes apparent that the only interests represented by 

its charter of incorporation were the purely private 

interests of Howard and Ella Solomon. Thus, the Wilson  

rule has no meaning in the instant case because appellant 

and his wife, both defendants in the court below, were 

the corporation. No one but they could have been affected 

by the tapes and before the subpoena was served they could 

have destroyed the tapes and not have been held accountable 

to anyone. To use the artifice of incorporation in a case 

such as this is a make-weight, for the usual justification 

for the State's visitatorial privileges are inapplicable. 

As Judge Madden has cogently written: 
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"I suggest that nothing which the Supreme 
Court has decided or said in the last two decades 
can be reconciled with the view that a dry syl-
logistic approach could compel an individual to 
produce his own papers from his own possession to 
assist his government to convict him of crime. 
The language of the Court in Ullman, supra, in 
1956; that of the Court in White, supra, in 1944, 
seems to me to say that the Court willnot decide 
a question of the constitutional right of an in-
dividual on the basis of a dry syllogism such as 
that General Motors is a corporation and its presi-
dent could not refuse to produce its records on 
the ground that they might incriminate him; Air 
Conditioning Supply is a corporation, therefore 
its president, though he is the sole owner of the 
corporation and its records, cannot refuse to 
produce its records." (Wild v. Brewer, 329 F. 2d 
924, 929 (9th Cir., 1964) (dissea7—UT.)., cert. 
den'd., 379 U.S. 914 (1964) 

Judge Madden's reasoning has even greater applica-

bility to the instant case because, here, unlike Wild, 

the government was not investigating the corporation. Thus, 

while it may be reasonable to reject Judge Madden's analysis 

(as did the majority) in a case where the government is 

looking into the Corporation's compliance with the Internal 

Revenue Laws, it is unreasonable to do so where the People 

have not only indicated their total unconcern with the 

corporation, but have already commenced a criminal prosecu-

tion against the sole individuals comprising the corporation, 

in their individual capacities. 

Whatever the original intendment of decisions such 

as Wilson, supra, 221 U.S. 361 and Grant v. United States, 

227 U.S. 74 (1912) may have been, modern developments con-

cerning the sanctity and scope of the privilege against 
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self-incrimination require that it be placed above the 

wooden formalism inherent in the notion that a State has 

categorical visitatorial powers with respect to corporate 

property regardless of the nature, size and purpose of 

the corporation as well as the purpose for which the 

corporate property is sought. Quinn v. United States, 349 

U.S. 155 (1955); Ullman v. United States, 350 U.S. 422, 

426 (1956); Mapp v. Ohio, 367 U.S. 647 (1961); Massiah v. 

United States,  377 U.S. 201 (1964); Malloy v. Hogan, 378 
U.S. 1 (1964); Griffin v. California, 380 U.S. 609 (1965); 

Miranda v. Arizona, 383 U.S. 436(1966); Bradley v. O'Hare, 

2 A.D. 2d 436, 439 (1st Dept., 1956); but, see, Hair Industry 

Ltd. v. United States, 340 F. 2d 510 (2d Cir., 1965). 

In a case such as the one at bar, where it is 

blatantly apparent that the mere fact of incorporation was 

used as a sword by the People to obtain evidence not other-

wise available, the privilege against self-incrimination is 

of overriding importance. 

B. Judge Strong's Compulsion of Appellant's Testimony 
Violated His Right Against Self-Incrimination and, 
by Operation of Law, Appellant was Thereby Rendered 
Immune from the Instant Prosecution 

It is settled beyond peradventure that while a 

corporate officer may be required to produce corporate books 

and records pursuant to a subpoena duces tecum, he may not 

be required to testify to any of the circumstances surrounding 
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the production of such records and books and he may decline 

to utter "a single self-incriminatory word." Wilson v. 

United States, supra, 221 U.S. at 385. "He cannot lawfully 

be compelled in the absence of a grant of immunity from 

prosecution, to condemn himself by his own testimony." 

Curcio v. United States, 354 U.S. 118, 128 (1957); United  

States v. Daisart Sportswear, Inc., 169 F. 2d 856, 861, 862 

(2d Cir., 1948); Lopiparo v. United States, 216 F. 2d 87 

(8th Cir., 1954); United States v. Patterson, 219 F. 2d 659, 

662 (2d Cir., 1955);. United States v. Lawn, 115 F. Supp. 674 

(S.D.N.Y. 1953); Triangle Publications v. Ferrare,  4 A.D. 2d 

591 (3d Dept., 1957); Bradley v. O'Hare, supra, 2 A.D. 2d 

436, 441; Matter of Meadowbrook National National Bank v. 

Shore Road Estates, Inc.,  37 Misc. 2d 12 (Sup. Ct. N.Y. Co., 

1962, Tilzer, J.); Wigmore, EVIDENCE §2259 (b) (3d Ed. 1961). 

Notwithstanding the overwhelming clarity of the law 

with respect to the prohibition against interrogation of a 

corporate officer on matters that might incriminate him, 

Judge Strong, over strenuous objection by defense counsel, 

directed that appellant take the stand as an "officer, agent 

or director" of the Cafe Au Go Go, Inc. and testify to the 

nature and circumstances of the production of the tapes as 

well as to essential elements of the People's case against 

him. 

Over consistent objection, appellant was thus 
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required to testify to his capacity as an officer of the 

corporation, to his job at the Cafe and to his activities 

there. He was required to answer the prosecutor's inquiries 

as to whether it was part of his job to arrange shows at the 

Cafe in the face of an information that had already charged 

him with having presented an obscene performance. He was 

also required to describe his contractual relationships 

with Lenny Bruce for the period involved herein. 

Consequently, in a case where he was already the 

subject of a criminal prosecution, appellant was forced to 

furnish virtually every element of the People's case 

against him insofar as it related to his role in presenting 

the allegedly obscene performances. A more flagrant abro-

gation of one's constitutional rights against self-incrimina-

tion can hardly be imagined. 

It is no answer to argue, as did the prosecutor 

below, that since appellant was represented as being the 

' only officer of the corporation possessed of knowledge as 

to the production of the tapes, he could be compelled to 

testify. The logic of such reasoning would mean that an 

officer of a closely-held corporation has less of a right 

against testimonial compulsion than does an officer of a 

large corporation. The law as set forth in cases such as 

Wilson, supra, and Curcio, supra, draws no such distinction. 

The overriding consideration in all of the cases cited is the 
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sanctity of the privilege in any instance where the in-

formation sought from the corporate officer might tend to 

incriminate. In this case, there can be no doubt that the 

information obtained from appellantts own mouth was incrim-

inatory. 

Having thus been compelled to testify over his 

frequent constitutional objection, appellant was afforded 

immunity from prosecution in the manner prescribed in 

People v. Steuding,  6 N.Y. 2d 214 (1959): 

"A prospective defendant or one who is a target 
of an investigation may not be called and ex-
amined before a Grand Jury and, if he is, his 
constitutionally conferred privilege against 
self-incrimination is deemed violated even though 
he does not claim or assert the privilege (cita-
tions omitted). An automatic result of the viola-
tion of this constitutional privilege is that the 
defendant is protected not only from indictment 
based on any incriminating testimony which he may 
have given, but also from the use of such evidence. 
And the right and protection thus accorded by the 
Constitution may not be taken away or cut down by 
statute." (6 N.Y. 2d at 216, 217) 

Had appellant, like Steuding, been subpoenaed to 

appear before the Grand Jury and to give the testimony he 

was required to by Judge Strong, any indictment or informa-

tion against him would have been quashed. People v. Steuding, 

supra, 6 N.Y. 2d 214; People v. Laino, 10 N.Y. 2d 161 (1961). 

It follows, a fortiori, that immunity was conferred in the 

instant case because he had already been informed against 

and arraigned when he was compelled to testify against 

himself. See, People v. Donovan, 13 N.Y. 2d 148 (1964); 
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People v. Meyer, 11 N.Y. 2d 162 (1962); People v. Waterman, 

9 N.Y. 2d 561 (1961); People v. DiBiasi,  7 N.Y. 2d 544 

(1960). As appellant complied with all the procedural 

requirements for protecting his privilege, he was rendered 

immune from prosecution in this case. People v. Steuding, 

supra,  6 N.Y. 2d 214; People v. Laino, supra, 10 N.Y. 2d 161. 

POINT VII 

THE EVIDENCE OF BRUCE'S PERFORMANCES 
WAS INSUFFICIENT AS A MATTER OF LAW TO 
SUSTAIN A CONVICTION FOR OBSCENITY.  

In a prosecution for obscenity it is an absolutely 

essential requirement that the challenged material be con-

sidered as a "whole." Roth v. United States, 354 U.S. 476, 

489 (1957). In the instant case, the trial court was not 

furnished with evidence that qualitatively could satisfy 

that requirement. 

With respect to the first performance, the court 

had nothing more than Inspector Ruhe's obviously prejudiced 

and slanted description. It was a description which, while 

made with painstaking effort to capture and list all of 

Bruce's objectionable words, intentionally neglected to 

contain the many portions of Bruce's performance which Ruhe, 

himself, grudgingly acknowledged dealt with such socially 

relevant subjects as religion, politics, history, race 

prejudice and the Constitution. Even as to those portions 
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of the monologue which Ruhe did describe as referring to 

social topics, his portrayal is not Bruce's. Can reason 

justify the conviction of Bruce and Solomon on the basis 

of Ruhe's performance of Bruce's act? Not unless a live 

performance is to be treated differently for First Amendment 

purposes, than a book or motion picture. There is no basis 

in law for any such distinction. 

The tape of the second performance and the ac-

companying transcript, while an improvement over Ruhe's act, 

is still insufficient. Patrolman Lane testified that the 

entire second performance is not contained on the tape or 

in the transcript. He then proceeded to supply the missing 

portions, copying Inspector Ruhe's style. An examination 

of the transcript itself as well as the minutes of sentence 

will reveal the numerous portions of the transcript that 

were erroneous or connoted "indistinguishable." Witnesses, 

such as Feiffer, Hentoff and Gilman also pointed out that 

,Brucels physical appearance and actions were integral 

parts of his performances as they lent color and meaning 

to his routines. 

Consequently, as the evidence of Bruce's perfor-

mances was incomplete, as well as considerably inaccurate, 

the trial court lacked the operative facts necessary to 

appraise the challenged material as a whole. The First 

Amendment does not permit suppression of speech on a field 

so barren. 
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POINT VIII 

CONSOLIDATION OF THE JUNE 2, 1964 IN-
FORMATION, UNDER WHICH APPELLANT WAS 
NOT CHARGED, WITH THE APRIL 3, 1964 
INFORMATION DEPRIVED APPELLANT OF A 
FAIR TRIAL. 

Section 279 of the Code of Criminal Procedure pro-

vides for consolidation of indictments and informations in 

the following situations: 

"When there are several charges for the 
same act or transaction, constituting different 
crimes or the same crime alleged to have been 
committed in a different manner or by different 
means, or for two or more acts or transactions 
connected together or constituting parts of a 
common scheme or plan, or for two or more acts 
or transactions constituting different crimes 
of the same or similar character . . . " 

The statute further provides that 

"where the charges involve two or more acts or 
transactions constituting crimes of the same or 
similar character which are neither connected 
together nor parts of a common scheme or plan, 
the court may, in its discretion, order that the 
different charges set forth in the indictment or 
information, be tried separately." 

In the case at bar, objection was taken below by 

appellant to the consolidation of the information charging 

him and Lenny Bruce with two violations of Section 1140-a of 

the Penal Law on April 1, 1964 with the information charging 

Ella Solomon and Bruce with violating that provision on 

April 7, 1964. The latter information made no reference 

to appellant and it failed to allege that the charges were 

part of a common scheme or plan, linking it to the April 1st 
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violations. 

In People v. DeMore, 45 Misc. 2d 872 (App. Term, 

2d Dept., 1965) it was held that a trial court had no power 

to order consolidation where the informations filed against 

each defendant "failed to allege the existence of a common 

scheme or plan or concerted action by the defendants as 

required by Section 279 of the Code of Criminal Procedure." 

The same defect is present herein. 

To sustain the consolidation in the instant case 

would mean that if A and B commit an act on X day and C and 

B commit another act on Z day, A can be forced to trial 

with C merely because they both did something with B, de-

spite the absence of a common scheme or plan. Such a result 

constitutes a total deprivation of Afs right (in this case, 

the appellant) to an individual trial emanating from his 

being charged in an individual information unrelated to the 

acts constituting the basis for the subsequent information 

against C and B. This is contrary to law [Allen v. Grella, 

4 Misc. 2d 93 (Nassau County Ct., 1956)], and it directly 
contradicts the specific language of the statute that re-

quires an allegation of a common scheme or plan. 

The prejudice to appellant from the joint trial 

that was held is self-evident. Any argument on his behalf 

as to scienter could only have been weakened by the court's 

awareness that a third pei'formance had taken place at the 
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Au Go Go subsequent to Bruce's arrest for the April 1st 

performances. Such knowledge could also have had a general 

adverse effect on the Court's entire fact-finding process. 

Fundamental fairness dictated a refusal to consolidate. 

CONCLUSION 

FOR THE ABOVE STATED REASONS THE 
JUDGMENT OF CONVICTION SHOULD BE 
REVERSED. 

Respectfully submitted, 

ANTHONY F. MARRA 
The Legal Aid Society 
Attorney for Defendant-

Appellant 

Of Counsel 

WILLIAM E. HELLERSTEIN 
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April 26, 1968 • 

Mr. Howard Solomon 
Cafe-Au-Go-Go 
152 Bleecker Street 
New York, New York 

Dear Howard: 

Enclosed is a copy of the court's decision denying 
the People's motion to amend its original order of 
reversal. 

The People had made the motion with the belief that 
they could not otherwise appeZ1 to.the Court of Appeals. 
If you will note from the dissefiting opinion Judge Hofstadter 
is now telling the People they did not have to make the motion 
in the first. place. Accordingly the District Attorney has 
informed me that he will make an application to the Court of 

,Appeals. The application will be before a single judge of 
—thg.E.court. 

ei;  Of course I shar your annoyance .inThaving to 'proceed 
\further with this case which should never have been"prosecuted 
`an the first placc. Rest assureci:thatI will oppose as 
strenuously as I can the People's attempt to add further 
absurdity to this case. I shall adv,ise you of the next dis-
positional outcome. 

HELLERSTEIN 
liss.Odiate:Appellate Counsel 

WEH/kt 

The purpose of the Society is to render legal aid in the City of New York to persons 
who are without adequate means to employ other counsel.—By-latvi of The Legal Aid Society. 
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'By Streit, 47.11.1 Gold and Heiatadter, 

PEOPLE, &C., v. HOWARD L. SOLOMON -- Motion to amend 

.the order of this court determining the appeal. denied (see 

People v. Richmond County News, 911.-Y. 2d 578). Streit 

and Gold, JJ., concur. Hofstadter, J., dissents and votes 

to grant the motion. in accordance with the following memo-

randum: 

It may well be that thin motionja unnecessary 
'..:  . 

APeople v. Richmond County Newa,29'441 Yi..,2d 5781 see also .,•.  .  ' •  .,..=,  .,:5,,.. .  .....  .- 
.People v. Leonti, 18 N.Y. 2d 3:84

, 
 389390; Gitelson V. Du ., . 

Pont, 17 N.Y. 2d 46). In:People v. Richmond County NeWs, 

`supra, the conviction was:reversed by the Appellate Division, 

'Second Department .7on the law and the facts," yet it was 

;reviewed by the Court of Appeals and was decided on the 

merits—presumably because the existence of "social value" 

was deemed manifest in the evidence an a matter of law. And 

I agree with the learned district attorney that, in effect, 

that is what this court found here--a determination frnm 

which I dissented--also as a matter of lawi 

But although theanstant application, strictly speak-

1mg, may not be necessary and the majority determination is 

already subject to review,--on leave being granted (Code of 

crim. Pro., secs. 519-520--still I dioliitt desirable, to make 
.  ;'• ',' .  .:47 :'•• 

it clear beyond argument that thej,datriination is review- 

.able, that we amend the order4e4ere ,;the judgment of 
.,1,,W;  ' - 
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conviction to read that such reversal is based on a matter 

of law. For I apprehend that this court'a.determination • 

should be reviewed in our highest court because of the import-

ance of the issue--one of judicial policy which is still in 

'a fluid state in this area of the law. I therefore dissent 

and vote to amend the order. 



AGS:b7 
4/16/64 
4c 

STATE OF NEW YORK ) 
SS.: 

COUNTY:OF NEW YORK) 

HOWARD L. SOLOMON, being duly sworn, deposes and says: 

On April 2, 1964 the Grand Jury of the County of,.New 

York, handed down an information accusing LENNY BRUCE, an enter-

tainer, and myself with violating Section 1140(a) of the Penal Law 

Mr. Bruce was charged with having pe2formed a show at the Cafe Au 

Go Go, 152 Bleecker street, Manhattan, in violation of the fore-

going section, while I was charged with being the owner, manager, 

agent, etc. of the premises and of having given or knowingly per-

mitting the performance to take place. On April 3, 1964 I was 

arrested pursuant to a warrant resulting from the aforesaid Grand 

JUry information. Thereafter, I was duly arraigned on the charge. 

On April 7, 1964 the police, without the benefit of a 

warrant:or of a Grand Jury.information, arrested Lenny Bruce at th 

Cafe Au Go Go, 152 Bleecker Street, Manhattan, for a second time 



and at that time arrested my wife, Ella Solomon. Again, Mr. Bruce 

was charged with having given a performance in violation of 

Section 1140(a). My wife was charged with being the owner, =a-

agar, agent, etc. and having either given or knowingly permitting 

the.  performance to -take place. 

On April 9, 1964,. after the Grand Jury had informed  

against me and after I had been arrested and arraigned and after  

my wife was arrested and arraigned, I was personally served with 

subpoenas duces tectua by the District Attorney of New York. County 

and directed to appear in court with certain specified tape .recor 
• r,; 

lags of Mr. Bruce's monologue and;.as.set forth in greater dettil 

hereafter, directed by the judge of the Criminal Court, at the 

request of the District Attorney, over my constitutional objection 

to give testimony against myself. 

My rights under the Fifth and Fourteenth hmendments of 

the Constitution of the United States and under Article I, Section 

6 of the Mew York State Constitution and under Section 10 of the 

Code o4  Criminnl Procedure having been violated and I having been 

compelled in a criminal proceeding after information and after 

arrest and arraignment to give evidence against myself over my 

constitutional objection, I submit that I have bean granted 

munitY from prosecution and, accordingly, submit this affidavit 

in connection with my application that an order issue dismissing 

the aforesaid information an against me and prohibiting and 
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estraining any and all judges of the Criminal Court of the City 

of New York from bringing me to trial upon said information. 

The District Attorney has stated on the record in these 

•roceadings that prior to the arrests of my wife and myself and 

•rior to the Grand Jury information, police officers were present 

t the Cafe Au Go Go and that the officers heard mr. Bruce perfpros 

on April 1st and April 7th and that on both of those dates, the 

•olice made tape recordings of Mr. Bruce's performance using a 

oncealed miniphone. Mr. Kuh, the Assittant District Attorney, 

acknowledged that the tape of the performance of April 7th was irr. 

audible and that the tape of the April lst performance, the tape 

on which the Grand Jury allegedly informed against me, could be 

heard and understood only with great difficulty. Mr. Kuh stated 

that he learned that other tapes of the performances of April 1st 

and April 7th had been privately made at the Cafe and were in 

existence. Mr. Kuh contended that since those tapes were made on 

the corporate premises on equipment owned or leased by the corpor-

ation that the tapes were the property of the corporation and could 

roperly be subpoeniw.dby the District Attorney. 

The District Attorney then caused two subpoenas duces 

tecum to issue from the court. The subpoenas, on their face, ap- 

•eared to be directed to an "officer" or "director" of the Cafe 

u Go Go, Inc.and required the production in Court of the tapes of 

Bruce's performances of April let and April 7th, together with 

any contracts or agreements between the corporation and Mr. Bruce. 
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In fact, as Mr. Huh stated on the record, the District 

Attorney's process server was given the subpoenas and told to go 

to the Cafe Au Go Go andfite ask for Ella or Howard Solomon". The 

subpoenas were to be personally served on either my wife or myself 

both-of, us.then being defendants in a'pending criminal action in-

volving-theMatelogue dentained-in'thaie tapes. 

In fact on April 9, 1964 I was personally served with _  . 

the. subpoenas by a- process server for the District Attorney's 

Office-who.- prior tasarVing.the'iUbiOanasaaked ma "Are you Howard 

Soloman?" Obviously, as Hr. Itch stated several times on the rec-
ord, the process server was sent with thassubpoenas and directed 

to ask'for::me and to make perional service upon me. After Mr. Kuh 

had several times stated on the record that the process server was 

to ask for "Howard or Ella Solomon" (and much later in the day) 

Hr. 10th, apparently recognizing that he was, in effect, stating 

that the process server was sent to effect process on a named de-

fendant he volunteered a change of facts to the effect that the 

process server was to ask for Howard or Ella Solomon or Fred 

Weintraub. In any event, the orocess server did ask for me and 

did personally serve me with both subpoenas duces tecum. 

On the return date of the sUbpoenes duces tecum, I ap-

peared,im.Court and after having been advised by counsel, that the 

service of the subpoenas requiring ma to produce the tapes were 

violation- of my constitutional rights against belng.compelled to 



!give evidence against myself, I refused to turn the tapes over to 

the District Attorney when. directed by the Court under threat of 

!being held in contempt of Court. I contended at that time that 

!the tapes were not the property of the corporation, had not been 

Imade,on corporate equipment andwe=emy•personal property. Mr. 

'Bruce, incidentally, has always contended, even prior to the return  
.  .  . 

date of the subpoenas, that the tapes were his. In fact, Mr.Bruce 

had possession of the three tapes in question, not only at the 

time the subpoena was served on me but on the return date as well. 

The Court in Part lA of Criminal Court ordered that a 

held in.Part 1E-”in the nature of a contempt- proceeding°   

of the tapes and to determine whether the 

to be turned over to the District Attorney or the Court 

Thereafter, the District Attorney and all defendants ap-

peared before the Hon. Frederick Strong in Part lE of the Criminal 

Court. My attorney, Allen G. Schwartz, Esq., 733 Third Avenue, 

New York, New York moved to quash the aforesaid subpoenas on the 

grounds:- (1) that the subpoena had been personally served on me 

and that I was a named defendant in the criminal action and that 

I was being compelled to turn over evidence to the District 

Attorney in violation of my constitutional rights; (2) that I was 
• • . 

the only person in the corporation with knowledge of the circum-

stances of the production of the tape and requiring me to testify 

was in violation of my constitutional rights; (3) that the tapes 

Ihearing be 

hto determine ownership 

,tapes were 
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were my  personal property; (4):that neither -I nor the corporation 

had custody or power over the tapes at the time I was served with 

the subpoenas; and (5) most importantly, that I was charged with 

having owned or managed .the.  and of knowingly permitting 

an alleged criminalperformabeeto take place while I was present 

and that to compel me to take the stand and testify undo,-  the 
aubterfuge.of my being. a corporate .officer would be to compel me 

to testify.to material elements of the crime of which I was then 

accused and to give evidence against myself. 

I pleaded with,the:Court not to-compel me.totestigy 

but was directed by the Court and the District Attorney to take 

the stand. Mr. lcuh, the Assistant District Attorney, in effect, 

stated that if I was the only corporate officer with knowledge of 

the production of the tepee, then I was the one who must testify 

in response to the subpoena. Mr. Kuh attempted to justify his 

conduct by stating that I had been produced as a witness by my awn 

counsel. This wan not the fact and was in flagrant disregard of 

my constitutional rights. I had been personally served and was 

the only officer or director of the corporation with any knowledge 

of the production or ownership of the tapes. 

I took the stand as directed by the Court and was adked 

questions for a. full day:47W, 114h. In reply to each question 

invoked my constitutional right to refuse to answer each quastio 

on the grounds that I wan a defendant in the criminal action then 



under consideration by the Court. The Court directed me to answer 

each question. I was compelled to testify to my capacity as an 

officer of the corporation and to give evidence concerning the 

circumstances surrounding the production and manufacture of the 

tapes. 

In addition, I was compelled to testify that I was pre-

sent at the Cafe on the.  very days in question_in the criminal  

action and as to my job at. the Cafe and as to my activities there. 

was compelled to give evidence against myself which is abso-

lutely,essential to the prosecUtion in proving its.case.against me 

The .Court -even permitted the District Attorney to go so 
_  .  • far as twaek-me whether I "gave" or "produeed" shows at the Cafe 

during the period in question when, in effect, this was exactly 

what I was accused of doing and the questions posed used the exact 

wording of the information. 

Although I testified that the tapes were made at the 

direction of Mr. Bruce and not pursuant to any written contract 

between Mr. Bruce and the corporation and testified further that 

the tapes were produced on an Ampe.x tape recorder which had bean 

loaned to ma personally by Irwin Corey, a performer, and further, 

that the corporation did own a tape recorder but that these tapes 

were not prepared on the corporate tape, recorder, the Court held 

that the tapes were the property of the corporation. 

Further, the Court found that even though neither I nor 
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any officer, director, agent or employee of the corporation had 

c11141!., ',WO; Over the tapes on the.date.that the subpoenas 

were nerved, that nonethelees the corporation owned the tapes and 

directed-my attorney to turn the tapes over to the Court. 

My attorney had possession of only- one of  three 

tapes and even as to this tape neither Imor anyone else could 

utati that this was the tape of the particular performance in 

q40etion eines this tape had been in the possession of  leant 

four other persona since I had last seen it. I could only state 

that the tape was the only tape I had with .the label )searing .the 

date. ef.,,,the performance. alleged.. 

The other two tapes were then in the possession of Mr. 

Bruce's counsel, Ephraim London. The Court directed my counsel, 

at the District Attorney's request, to demand that these be turned 

over to my counsel. Mr. London refused my counsel's request on 

the grounds that the tapes were the property of his client, Mr. 

Bruce, and that an order compelling him to do so would be in vio—

lation of Mr. Bruce's constitutional rights. The court, at 

Mr. leth's request, then directed Mr. London to turn the tapes 

over to the Court. Mr. London complied with the order of the court 

and turned the tapes over to the court. 

MraUh than went on record and asked my counsel whether 

the.tapes that Mr. London turned over tothe.Court were the exact 

tapes:-of the performance of Apil 1, 1964, the dates contained in 



the information against me. My counsel conferred with me and when 

I indicated that the box of one tape was one I had never seen be-

fore and that the spool of the second tape was one that I had 
never seen before, my counsel made this fact known to the Court. 
In addition, my counsel pointed out to the court that I had not 

had custody or possession pf.the tapes for several days and could 
not now or at any ti6eever-State'that these were - thwtspes of - 

the performance in question or that these were the tapes that 

passed from my hands into .the hands of others at a time prior to 

the time when I was-served-with-the subpoenas. Mr. Xnh then asked 
that the Court refuse to accept the tapes and that they be re-

turned to my counsel and that the corporation be directed to re-

turn to Court on April 28, 1964 prepared to establish the chain 

of possession of the tapes while they were out of my hands and 

prepared to state to the Court that these are to the best of my 

knowledge the tapes of the performance in question, and failing 

to do so will be held in contempt of court. The Court then direc-

ted my counsel and me to do.as the District Attorney had requested 

above. In effect, the District Attorney is asking me to establish 

a part of his case to stipulate to the authenticity of the tapes 

and again to give evirl.nre against myself in violation of my com-

stitutional rights. 
The foregoing facts establish beyond question of doubt 

that I have been compelled in a criminal action to be a witness 
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against myself. in effect, by compelling ma to answer questions 

Wver:my constitutional objection on matters that are essential 

elements of the charge contained in the information, I can no 

longer be afforded a fair trial and the District Attorney and the 

Criminal Court_havagranted.ms-immunity from prosecution therefor. 

-- My attorney hag-ordered thetranacript Of. theProCeeding 

in Part 1E of Criminal Court. That transcript is made a part of 

this application and when received will be submitted to the Court 

as-an . exhibit- herein. As of the date of this application, aithoug 

my counsel requested a copy of the information, none has been f •• 

coping from the. District Attorney's Otfice. The information,too, 

will be submitted as an'orhibit in connection with this applic-

ation when received. The complaint against Mr. Bruce and my wife 

will also be offered as an exhibit when a copy thereof is obtained 

from the District Attorney or Criminal Court. The subpoenas duces 

tecum referred to herein have been made Court exhibits in Criminal 

Court and neither my counsel nor myself have copies thereof. These 

too, will be made part of this application when copies are receive 

I respectfully request that this Court grant my applic-

ation heroin and order that the information returned by the Grand 

Jury ofNew York County be ORmiesed against me, that the criminal 

Court and all judges thereof be restrained and prohibited from 

trying ma on that information and that the order of the cr4m4nAl  

Court directing me-to return'to court with counsel on April 28 
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prepared to give evidence as to the chain of possession of the 
alleged tapes of the April let performance and that to the best 

pf:  knotfledge are .the. actiial: tapes of that performance be de—
clured:rnul  Vaud void:as.'in;ViOlation of rAY:Oonottioitional rights. 

No  pOv4)4217.y, been made to any . 

Cain or  

..; 

Sworn tctliagore rya;  .ti is 
• 

• 

• 
rnzo,3, G. STOLZ 

cf New Ycak 

ha. -  
...::'•tirafiz7icbites'!"..!:1,c!". lb:1955 

Haviard L. Solomon 




