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BRIEF OF POINTS AND AUTHORITIES 
/ 

I. 

NATURE OF THE CASE 

, 
This was a prosecution in the Municipal Court of Chica'go, 

1st District, in which the defendant, LENNY BRUCE, was charged with 

the misdemeanor of giving an obscene performance in violation of 

Ch.38, §11-20, Ill.Rev.Stat. (1961). Trial was by court and jury, 

and a verdict of guilty was returned. The court sentenced the 

defendant to serve one year in jail and to pay a fine of $1,000, 

the maximum under the statuteo 



This cause began with the arrest of the defendant by 

Chicago police officers at the Gate of Horn, a Chicago theatre-

restaurant to which the audience purchases tickets. Defendant is 

a well known entertainer and social satirist whose monologues have 

been performed throughout the United states and in England. His 

performances have been the subject of reviews 

ranging from the highly enthusiastic to the deeply disapproving. 

The while he was on stage and interrupted a mono-

logue which the police officers in the audience had been 

for more than 50 minutes before the arrest. The monologue was a 

serious social satire dealing with such topics as race prejudice, .. 
hypocrisy in sex mores and some religious practices, the Eichmann 

trial, the use of the atom bomb by the United States in World 

War II, the current image of the American in Europe, cruelty in 

modern life, ennui in Milwaukee, et-C". 

The original complaint charged that the defendant had 

committed the offense of "obsenity" (sic) in that he presented an 

"obsscene" (sic) play or other performance "directly in t)1at portion 

thereof which makes it obscene." After a motion of the defendant 

to quash that complaint had been filed, with leave of court and 

without objection, an amended complaint was filed more than three 

months after the alleged offense. The amended complaint charged 

that defendant, with knowledge of the nature and content thereof, 

participated directly in an obscene performance, to wit, an act 

performed by him at the Gate of Horn in which certain specified 
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words among others were said by the defendant. The complaint 

proceeded to specify a series of seven vulgar words and phrases 

and concluded with charging defendant with having made obscene 

gestures. 

The only evidence submitted by the prosecution was the 

testimony of two of the three police officers present on the occa-

sion in question. Both from their memories and from notes made at 

the time, the police witnesses did no more than repeat the profane 

and vulgar words and phrases specified in the complaint. Neither 

prosecution witness provided any evidence as to content of the 

monologue of nearly an hour to which they had listened, nor did 

either witness offer testimony as to the context in which the 

'offending words had been used. Both police witnesses testified 

that they found the use of these words "revolting." Neither 

prosecution witness testified as to any '.erotic reaction of his 

own or of any other person. 

At the beginning of the trial, the defendant himself 

disclosed to the trial judge out of the presence of the jury that 
, 

he was in possession of a tape recording of the performance inter-

rupted by his arrest. The existence of this recording was wholly 

coincidental, having been made by editorial personnel of a national 

magazine to aid in preparation of a contemplated article about the 

-defendant. At the instance of the defendant and out of the 

presence of the jury, the court heard several witnesses with 

respect to the competency of the tape recording. The court refused, 
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hewever, to' allew defendant to' use the recerding fer the purpese 

ef impeaching the presecutien's witnesses en cress examinatien. 

Though the cempetency ef the tage recerding had been ebjected to' 

by the presecutien, it seught to intreduce the tape recerding in 

evidence after the defendant had been denied the use ef it fer 

purpeses ef cress examinatien ef the'presecutien's witnesses. The 

trial judge refused to' permit the presecutien to' intreduce the tape 

recerding in evidence en the greund that it was the preperty ef the 

defendant. At the cenclusien ef presecutien's case, the ceurt 

denied a metien fer a directed finding fer the defendant. 

The defendant appeared at the trial pre altheugh a .. 
New Yerk lawyer, net a merober ef the Illineis bar, alsO' appeared as 

IIco-ceunsel. 1I Defendant himself participated in selectien ef the 

jury, made the epening statement fer the defense to' the jury, 

offered ebjectiens to' questiens presecutien witnesses, and 

participated in precedural and substantive discussiens in the 

presence ef the jury with presecutien and trial judge. This went 

en threugheut the three days, February 19, 20 and 21, 196), which 

were deveted to' the presecutien's case. At the clese ef the prese-

cutien's case en February 21, 1963, a metien fer a directed finding 

fer the defendant was denied. On the same day the court centinued 

the trial ever the legal heliday ef February 22 and the succeeding 

weekend to' Nonday, 25, fer the presentation of the defense. 

On February 25, the defendant not being present, the trial was 

recessed to' Wednesday, February 27, 1963, the intervening Tuesday 

- 4 -



being the date of a municipal election in the City of Chicago. 

The trial judge was advised on February 25 and again on February 27 

that the defendant was involuntarily detained in California, having 

been arrested there. On February 27, a motion on behalf of the 

defendant for a continuance was denied but the court recessed the 

trial on its own motion to February 28. On that last date, the 

trial judge received a telegram" from the defendant explaining his 

absence and further explaining the threat of his California bonds-

man to vacate his bond if defendant sought to leave the State of 

California. Nevertheless on February 28, 1963, the trial judge 

required the co-counsel proceed with the defense despite the 

absence of the defendant and over the protests of co-counsel that 

he was neither ready nor competent to present the defense. 

The sole evidence presented by the defense was the tape 

recording referred to above. The tape was played for the jury. 

After summations in which the co-counsel participated, 

the matter was submitted to the jury, without any explanation to 
, 

the jury as to the whereabouts of the defendant or the reasons for 

his absence. 

The jury returned a verdict of guilty in the manner and 

form charged, with the defendant still absent. On that same day, 

February 28, 1963, the court heard and denied a motion on behalf of 

defendant for judgment notwithstanding the verdict and a motion in 

arrest of judgment. The trial court also on that day entered a 
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defense motion for new trial and continued that motion to 

Mal:"ch 14, 1963. 

On March 14, 1963, newly retained counsel, all mempers 

of the Illinois bar, sought leave to appear on behalf of the defen-

dant and for an extension of time for the hearing on the motion for 

new trial in order to give such newly retained counsel an opportu-

nity to familiarize themselves with the record' that i::Glnt. The 

trial judge refused to permit the appearance of newly retained 

counsel, denied the motion for continuance, denied the motion for 

new trial, and sentenced the defendant, in his absence, to a year 

in jail and $1,000 fine, the maximum sentence provided under the .. 
alleged to have been violated. 

Defendant's theories of the case are that: 

1. The trial court erred in holding that defendant's 

performance violated the carefully limited definition of obscenity 

under Ch.38 §11-20 of the Illinois Revised Statutes in that: 

(a) The particular words specified in the complaint were 

an insignificant fraction of the total performance; , 

(b) Such specified words were construed and evaluated 

totally out of context; 

(c) They were in no way offensive to an audience that 

paid its way to hear and see defendant's performance; 

(d) The use of such specified words did not go substan-

tially beyond customary limits of candor; and 

(e) The specified words taken in context had no appeal 
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to prurient interest, but were used simply for emphasis a5 

defendant's sense of style required, much as a painter might 

reach for a strong color or distort a shape to emphasize a 

point. 

"2. If the Illinois statute is held to prohibit de fen-

dant's performance, the statute as so construed and applied is 

invalid under both federal and state constitutions, in that: 

(a) It divorces words from their meanings and irrationally 

attaches criminal sanctions to the formality of choice among 

several synonyms for sexual intercourse or parts of the body; 

(b) It endangers important contemporary sources of social .. 
criticism; and 

(c) It becomes an odious form of sumptuary legislation 

designed to protect from distaste and offense an adult non-
" 

audience which has by' free choice bought its way into 

a performance. 

3. The complaint as amended failed to charge a crime in 

that it failed to allege the constituent,. elements of tke offense 

as defined by the statute, to wit, Ch.38 §ll-20. 

4. It was error to deny the motion for a finding for the 

defendant at the close of the prosecution's case because the evi-

dence of the prosecution failed to prove beyond a reasonable doubt 

a violation of the statute. 

5. The trial court denied the defendant a fair trial, 

in violation of both state and federal constitutions, in that: 
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(a) The trial court tried and sentenced the defendant in 

absentia, without the defendant having waived his right to be 

present, and thereby deprived the defendant of his chance to 

participate in his own defense; 

(b) The trial court failed to assure to the defendant 

the assistance of competent counsel throughout the trial and 

failed adequately to advise him of his rights in this regard; 

(c) On March 14, 1963, at the time of sentencing and 

denial of the motion for new trial, the trial court refused 

to permit the newly retained counsel for defendant to appear 

and to be heard on the defendant's behalf thereby depriving . 
• 

the defendant of representation by counsel; and 

(d) The trial court permitted the prosecution to make 

untrue and inflammatory statements to the jury about the 
/ 

nature of the case, without even adequate cautionary instruc-

tions. 

JURISDICTION , 
The power of this court to review rests on Article VI, 

section 2, Constitution of 1870, since a constitutional question 

is involved. People v. Burke, 7 I1l.2d SOl, 131 N.E. (2) 495 (1955) i 

People v. Watkins, 19 I11.2d, 11, 166 N.E. (2) 433(1960); People v. 

Humphreys, 353 Ill.340, 187 N.E.446(1933}. 
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II. 

POINTS AND AUTHORITIES 

IT IS A VIOLATION OF CONSTITUTIONAL RIGHTS FOR A TRIAL 
COURT TO PROCEED WITH A CRIMINAL TRIAL IN THE ABSENCE OF THE 
DEFENDANT OR TO SENTENCE A DEFENDANT IN ABSENTIA WHERE HIS RIGHT 
TO BE PRESENT HAS NOT BEEN WAIVED BY VOLUNTARY ABSENCE OR OTHER-
WISE. 

Constitution of 1870, Art.2, Sect.9 

People v. Evans, 21 Il1.2d 403, 172 N.E. (2) 799 (1961) 

People v. Blankenship, 188 N.E. (2) 624 (April 10, 1963) 

People v. Smith, 6 Ill.2d 414, 129 N.E.2d 164 (1955) 

People v. Nelson, 18 Il1.2d 313, 164 NoE. (2) 16 (1960) 

People v. Carson, 342 I11.App.204, 95 N.E.2d 924 (1950) 

People v. McGrave, Il1.404, 168 N.E.321 (1929) 

People v. Kri1enko, 1 I1l.2d 90, 115 N.E.2d 297 (1953) 

People v. Owens, 23 Ill.2d 534, 179 N.E.2d 630 (1962) 

IT IS A VIOLATION OF CONSTITUTIONAL RIGHTS FOR A TRIAL , ' 

COURT TO FAIL TO INSURE TO THE DEFENDANT THE ASSISTANCE OF COMPETENT 
COUNSEL THROUGHOUT THE TRIAL, OR TO INTERFERE WITH THE EFFORTS OF 
A DEFENDANT TO BE REPRESENTED BY COUNSEL AT TIME OF SENTENCING. 

Constitution of 1870, Sect. 9 

People v. DeSimone, 9 Ill.2d 522, 138 N.E. (2) 556 (L956) 

Gideon v. Wainwright, 83 S.Ct.792 (1963) 

IT WAS A PREJUDICIAL ERROR FOR THE COURT TO PERMIT THE 
PROSECUTOR IN ADDRESSING THE JURY FALSELY AND DELIBERATELY TO 
CONFUSE THE CHARGE OF OBSCENITY - FOR WHICH ALONE DEFENDANT WAS 
BEING TRIED - WITH BLASPHEMY AND CRITICISM OF ORGANIZED RELIGIONS. 

People v. Knutson, 17 Ill.App.2d 251, 149 N.E.2d 461 (1958) 

People v. Allen, 17 Ill.2d 55, 160 N.E.2d 818 (1959) 

People v. Arnold, 248 Ill.169, 93 N.E.786 (1910) 
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(A) UNDER THE 1961 ILLINOIS STATUTE DEFINING THE CRIME 
OF OBSCENITY, PARTS OF A PERFORMANCE CANNOT BE TAKEN OUT OF CONTEXT 
BUT THE PERFORMANCE MUST BE "CONSIDERED AS A WHOLE; II THE 
NANT APPEAL MUST BE TO IIPRURIENT INTERESTSi ll THE MATERIAL MUST GO 
"SUBSTANTIALLY BEYOND CUSTOMARY LIMITS OF CANDORi ll AND THE TEST 
AUDIENCE ARE "ORDINARY ADULTS." UNDER THESE CRITERIA, DEFENDANT'S 
PERFORMANCE WAS CLEARLY NOT OBSCENE. 

(B) IN FAILING TO MAKE ALLEGATIONS WITH RESPECT TO SUCH 
ESSENTIAL ELEMENTS, THE COMPLAINT ITSELF WAS FATALLY DEFECTIVE AND 
FAILED TO CHARGE A CRIME UNDER THE LAW OF ILLINOIS. 

(C) LACKING EVIDENCE ON SUCH ESSENTIAL ELEMENTS, THE 
PROSECUTION FAILED TO PROVE A STATUTORY VIOLATION BEYOND REASONABLE 
DOUBT AND IT WAS ERROR FOR THE TRIAL COURT TO DENY THE 
MOTION FOR DIRECTED FINDINGS. 

Ch.38, §11-20(b), Ill.Rev.Stats. (196l) 

Ch.38, §11-20 (c), Ill.Rev.Stats. (1961) 
People v. Williams, 4 Ill.App.2d. 506: 124 N.E.2d 537 (1955) 
u.S. v. Kennerly, 209 F.119 (S.D.N.Y.1913) 

U.S. v. Levine, 83 F.2d.156 (CA 2d 1936) 

U.S. v. One Book IIUlysses," 5 F.Supp.182 (S.D.N.Y.1934): 
app'd 72 F.2d 705 (CA'2 1934) 

Roth v. U.S., 354 U.S. 476 (1957) 

Grove Press Inc. v. Christenberry, 276 F.2d 433 (CA 3rd 1960) 

Lockhart and McClure, Literature, the Law of and 
the Constitution, 38 Minn.L.Rev.295 (19S4) 

Lockhart and McClure, Censorship of Obscenity: The Developing 
Constitutional Standards, 4S Minn.L.Rev.5(196l) 

Kalven, The Metaphysics of the Law of Obscenity, 1960 Supreme 
Court Review 1 

Paul and Schwartz, Federal Censorship: Obscenity in the 
Mails (1961) 

St. John Stevas, Obscenity and the Law (1956) 

- 10 -



THE NON-EROTIC USE OF COMMON PLACE PROFANE, SLANG OR 
"DIRTY" WORDS/IS NOT OBSCENE. 

Ch.38, §11-20, 111.Rev.Stats. (1961) 

SWearingen v. U.S., 161 U.S.446 (1896) 

USE OF MERE WORD 'SYMBOLS AS DISTINGUISHED FROM THEIR 
REFERENTS CANNOT, AS A CONSTITUTIONAL MATTER, BE MADE CRIMINAL, 
THAT IS, IT CANNOT BE CRIMINAL TO CHOOSE ONE SYNONYM RATHER THAN 
ANOTHER FOR SEXUAL INTERCOURSE OR A PART OF THE BODY. THE WORD 
TABOOS OF GENTILITY ARE NOT A RATIONAL BASIS FOR CRIMINAL LEGIS-
LATION. 

Constitution, XIV Amendment 

Roth v. U.S., 354 U.S.476 (1957) 

AS A CONSTITUTIONAL MATTER, OBSCENITY MUST BE LIMITED 
IN DEFINITION TO THAT WHICH IS "UTTERLY WITHOUT REDEEMING SOCIAL 
IMPORTANCE." DEFENDANT I S MONOLOGUE CANNOT BE SO CLASSIFIED. 
HENCE, AS A CONSTITUTIOt'mL MATTER, IT CANNOT BE HELD "OBSCENE. 1/ 

Roth v. U.S., 354 U.S.476 (1957) 

Lockhart and McClure, Censorship of Obscenity: The Developing 
Constitutional Standards, '45 Minn.L.Rev.5(196l) 

THE CONVICTION IN THIS cASE WOULD DEPRIVE THE DEFENDANT 
OF HIS FREEDOM TO EXPRESS SOCIAL CRITICISM AND MUST BE REVERSED 
ON CONSTITUTIONAL GROUNDS. 

U.S. Constitution, I Amendment 

Whitney v. California, 274 U.S.357(1927) 

Chafee, Free speech in the united States 

AS A CONSTITUTIONAL MATTER, MATERIAL CANNOT BE PUNISHED 
AS OBSCENE ON THE GROUNDS THAT IT IS "FILTHY," OFFENSIVE OR 
REPULSIVE, IF IT WAS PRESENTED TO A NON-CAPTIVE ADULT AUDIENCE. 
NOR AS A CONSTITUTIONAL MATTER ARE THE DISTINCTIONS VALID IN 
CHAPTER 38, SECTION 11-20(£) BETWEEN DISSEMINATIONS FOR GAIN AND 
THOSE NOT FOR GAIN AND BETWEEN THOSE TO A NON-CAPTIVE AUDIENCE 
OF PERSONAL ASSOCIATES AND THOSE TO A NON-CAPTIVE ANONYMOUS 
CLIENTELE WHO PURCHASED TICKETS. 

United States v. Roth, 237 F.2d 796, 799 (CA 2d 1956) 
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Ka1ven, The Metaphysics of the Law of Obscenity, 1960 Supreme 
'Court Review I, 41-42. 

Henkin, Morals and the constitution: The Sin of Obscenity, 
63 Col. L. Rev. 391 (lVlarch 1963) 

Respectfully submitted, 

Maurice Rosenfield 

Harry Kalven, Jr. 

William R. Ming, Jr. 

Attorneys for Plaintiff in Error 
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