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vs. 

LENNY BRUCE, 

Plaintiff in Error. 

No. 62 MC 66009 

Honorable 
Daniel J. Ryan, 
Judge Presiding. 

PEOPLE OF THE STATE 
OF ILLINOIS, 

Defendant in Error, 

Error to the Municipal 
Court of Chicago. 

N THE 

SUPREME COURT OF ILLINOIS 

NOVEMBER TERM, A.D. 1963 

REPLY BRIEF FOR LENNY BRUCE. 

I. 
A DECISION OF THE SUPREME COURT OF THE UNITED 

STATES ON DECEMBER 16, 1963 COMPELS REVERSAL IN 
THIS CASE. 

A month after our brief was filed here but about two 
months before the State filed its brief, the United States 
Supreme Court decided Smith v. California, 375 U.S.  , 
84 S. Ct. 361, 32 LW 3221 (December 17, 1963). Smith 
came to the Supreme Court not from the California Su-
preme Court but from the appellate division of the Su-
perior Court of Los Angeles County, the highest court in 
California in criminal cases of that type. The Supreme 
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Court in Smith vacated a judgment of conviction on Tropic 
of Cancer and remanded the case for "further consideration 
in light of the decision of the Supreme Court of California 
in Zeitlin and Ferguson v. Arnebergh, 59 Cal. 2d 901, 383 
P. 2d 152." Zeitlin also dealt with Tropic. Simultaneously 
the Court denied certiorari in the Zeitlin case, 375 U.S. 
957, 32 LW 3222 (No. 584). The action of the Court in 
Smith coupled with that in Zeitlin must be read as putting 
to rest the conflict developing in the state supreme courts 
over the status of Tropic of Cancer and over certain 
points in the constitutional law of obscenity. 

The conflict in the states over Tropic is reflected in 
the briefs filed here. We cited and relied heavily on Zeit-
lin, while the State recognized that Zeitlin is against it 
(their Brief, p. 12) but relied heavily on the majority 
opinion in People v. Fritch, 13 N.Y. 2d 119, 192 N.E. 2d 
713 (1963).0) The Supreme Court has now clearly en-
dorsed the Zeitlin interpretation of the constitutional lim-
itations on the definition of obscenity and has rejected 
the Fritch interpretation. The result, we suggest, is to 
exonerate Tropic as a matter of constitutional law and 
therefore in all states. 

There is an a fortiori relationship between the status 
of Bruce's performance and the Tropic of Cancer. Each 
involves the same limited vocabulary of so-called dirty 
words. But in the case of Tropic these words are often 
used in an erotic context to heighten an erotic effect. 
In the case of Bruce, as we have argued and the State now 

(1) No certiorari petition was filed in Fritch because it 
was remanded by the Court of Appeals for a finding below 
on the issue of scienter. Thereafter the prosecution dismiss-
ed the case. 
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appears to concede, there is no erotic stimulation of the 
audience (their Brief, p. 10). As we pointed out in our 
original brief. Bruce therefore presents a far easier case 
than does Tropic. We suggest that no court in the United 
States if constitutionally compelled to exonerate Tropic 
of Cancer then has the power to convict Lenny Bruce on 
his performance in this record. 

Any alternative interpretation of the action of the Su-
preme Court in the Smith case would involve the absurd-
ity that the Supreme Court of the United States is view-
ing itself as the highest state court in California. 

But we do not rest the fate of Bruce here on the decision 
of the Supreme Court in Smith. While Bruce's fate may 
rise with Miller's, it does not fall with it. We turn there-
fore to the points raised by the State in its brief. 

II. 
THE SOCIAL SIGNIFICANCE OF BRUCE'S WORK AS A 

MATTER OF CONSTITUTIONAL LAW PUTS IT BEYOND 
THE REACH OF THE LAW OF OBSCENITY. 

In order to establish that Bruce's work has social sig-
nificance, we appended to our brief two recent lengthy 
critical appraisals, one by Albert Goldman from Com-
mentary and one by Jonathan Miller from the Partisan 
Review. Recognizing, as it must, that some level of social 
significance exonerates a work from any charge of ob-
scenity, the State now acknowledges that "these com-
mentaries are relevant" (their Brief, 'p. 22). Properly 
perceiving the threat to the_ prosecution case in our use 
of the Goldman critique, the State finds it necessary to 
build its own interpretation of it as an attack on Bruce 
and argues that Goldman has been "strangely misread" 



by us.() Goldman is drawing, we are told, a sharp dis-
tinction between the "Bruce that was" and the "Bruce that 
is." The Goldman essay may be appreciative of the "Bruce 
that was" but, so the State continues, it is "a scathing 
condemnation" of the "Bruce that is." 

The State has Goldman's point exactly wrong. It is 
true that Goldman does distinguish between the two 
Bruces. He found the old Bruce a talented, sophisticated 
comedian of the Mort Sahl caliber, but, however good at 
such a level, hardly worth serious critical analysis in an 
important journal. It is only the current Bruce; the "Bruce 
that is," who in this critic's view is worth writing about—
the Bruce who seeks to give "the screw an added turn" 
beyond "the range of any gifted satirist with his heart 
in the right place (App., p. 4a, top of second column) ; 
the Bruce who seeks "to transmute his rage into real 
comedy" (App., p. 7a, second column) ; the Bruce who 
seeks "to reduce the barrier between the stage and reali-
ty" (App., p. 7a, bottom of column two) ; who is struggling 
"to eradicate the distinction between art and reality" 
(App., p. 7a, bottom of second column) ; the Bruce who is 
"a genuine folk artist" (App., p. 5a, top of first column) ; 
the Bruce whose performance produces "primarily the 
shock of recognition" (id.); the Bruce who is playing the 
difficult role of the shaman making "both visible and 
public the systems of symbolic fantasy that are present 
in the psyche of every adult member of society" (App. 
p. 6a, first column) ; the shaman who seeks to purge the 
tribe of its demons so that it is "freed, for the moment, 

(2) It is to be noted that the State does not even attempt 
such a reversal of Dr. Miller's essay in Partisan Review 
but ignores it completely. 
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to 'hunt the prey and in general fight reality' " (App. 
p. 8a, bottom of second column) ; the Bruce who "like 
the witch doctor or the analyst, ' brings the uncon-
scious to light, and thereby lightens the burden of shame 
and guilt" * * * who "gives the audience a profound sense, 
not only of release, but of self-acceptance" (App. p. 7a, 
second column). 

Bruce, as Goldman sees him, is struggling at the fron-
tier of a new and difficult art form and "at this stage" 
(App. p. 7a, bottom of second column) he is not always 
successful. But whatever Mr. Goldman's aesthetic criti-
cisms of the current Bruce performances, it is entirely 
clear that Mr. Goldman's admiration is total for both 
the integrity and the importance of the effort. We quote 
again: 

"Lavishly applying the metaphor of the shingle 
man to every social institution in the book, Bruce em-
barked upon a career whose underlying intention has 
remained constant, though his style has gone through 
many changes: to set up a remorselessly unqualified 
identification of power and respectability with cor-
ruption." (App. p. 6a, first column) (Emphasis added) 

We do not of course ask the Court to accept either the 
Goldman or the Miller analysis of Bruce's quality.(3) Per-
haps he is not as serious or as talented or as important 
an artist as they would have him, although we happen 
to think that he is. Our point rather is that the fact that 
serious men write this seriously about Bruce in serious 

( 3) We have never met Mr. Goldman but we sent him a 
copy of our brief here simply as a matter of courtesy because 
his article was appended. Replying to us on January 10, 
1964, he wrote : "I was impressed *  by the depth of 
insight into Bruce's art." 
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magazines is indisputable proof that his work has the req-
uisite degree of social significance, within the legal tests 
now established by the Supreme Court, to make his con-
viction for obscenity in this performance constitutionally 
untenable. 

This discussion of the Goldman commentary on Bruce 
disposes of another of the State's claims. At various points 
in their brief, they assert that the defendant uses dirty 
words simply to increase his drawing power at the box 
office. The theme is introduced with a paraphrase from 
Alice at the start of their brief ; in large part the point 
of their comment on Goldman is to argue that Bruce "in 
order to sustain his value as a comedian" (p. 22) has be-
come the "crude and empty shocker"; and finally, they 
now seek to adduce the "testimony" of Robert Ruark as 
to Bruce's earnings. Mr. Ruark is not shown to be either 
competent or credible. He is not now subject to cross 
examination.(4) If Bruce's earnings are relevant historical 
facts, they were clearly part of the prosecution's burden 
of proof at the trial. We can find nothing in the prosecu-
tion's entire trial record, to wit the testimony of Officers 
Tyrell and Noro, that remotely bears on this fact that 
the State at this late date suddenly finds critical. 

(4) As a legal matter, the- use of the quotation from 
Ruark stands altogether differently from the use of the 
Goldman and Miller articles. The two articles were cited in 
our brief and reproduced as appendices to it simply to 
establish the fact that men hold such opinions and that 
serious journals publish them. They were not offered for 
the truth of the opinions contained in them. The Ruark 
statement, on the other hand, is used by the State for the 
truth of the matter contained therein, namely the facts as 
to Bruce's historical earnings record. 
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One final observation about the State's struggle to es-
cape the social significance of Bruce. The State argues 
that the proper legal rule calls for balancing the signifi-
cance of the work against the obscenity in it (their Brief, 
pp. 10-13). We doubt that this is the law since the Roth 
case where the phrase "utterly without social signifi-
cance" had its origin. The State recognizes that the Zeit-
lin decision is squarely against them here (their Brief, 
p. 12). We suggest that the endorsement by the Supreme 
Court of the United States of the Zeitlin decision in the 
Smith case puts an end to the idea that balancing has a 
place in the post-Roth law. We again invite the Court's 
attention to the material exonerated by the United States 
Supreme Court in Manual Enterprises v. Day, 370 U.S. 
478 (1962), Times Film Corp. v. Chicago, 355 U.S. 35 
(1957), One Inc. v. Olesen, 355 U.S. 371 (1958), Sunshine 
Book Co. v. Summerfield, 355 U.S. 372 (1958). One look 
at the materials involved in those cases and the reactions 
of the' lower court judges to them shows how low indeed is 

.the hurdle of "utterly without social significance." Would 
- anyone write of the materials involved in these cases as 

Goldman and Miller have written of the Bruce perform-
ance? In any event, we would stress that the significance 
of Bruce's work is sufficient whatever the legal test. 

The State, we would remind the Court, says it is willing 
to "rest its case with the Goldman appraisal" (their Brief, 
p. 24). So are we. 
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THE CRITICAL ISSUES IN THIS CASE REMAIN WHETH-
ER THE NON-EROTIC USE OF DIRTY WORDS BEFORE A 
NON-CAPTIVE AUDIENCE IS A CRIME UNDER ILLINOIS 
STATUTES AND WHETHER SUCH USE OF WORDS CAN 
CONSTITUTIONALLY BE MADE A CRIME. 

We argued in our original brief that sexual arousal was 
an essential element of obscenity, citing among other au-
thorities ACLU v. Chicago, 3 Ill. 2d 334, 121 N.E. 2d 585 
(1954), and that the Bruce performance did not arouse sexu-
ally. We readily conceded that Bruce violated word taboos 
but we argued that the violation of word taboos alone, 
before a non-captive audience, was not a crime under Illi-
nois law and could not constitutionally be made one. 

The State in its brief recognizes that Bruce's perform-
ance does not arouse sexually (their Brief, p. 10) and 
agrees that the decision of this Court in ACLU v. Chicago 
limited the crime of obscenity to material which aroused 
sexual desires. They seek to escape the corner they have 
thus painted themselves into by arguing that the 1961 
Illinois Criminal Code has changed the law of Illinois and 
broadened the definition of obscenity to include ,materials 
which do not arouse sexually. At no point in their brief 
do they confront directly the issue of whether violation 
of the word taboos of gentility can be turned into a crime. 

A. ACLU v. Chicago was not expanded by the 1961 Criminal 
Code of Illinois as the State claims, but if anything, was nar-
rowed by it. Sexual arousal is still an essential element of the 
crime of obscenity. 

The crux of the State's argument is that the new Crim-
inal Code has changed the definition of obscenity found 
in ACLU v. Chicago and has broadened it to include ma- 
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terials which do not arouse sexually. The basis for this 
interpretation is found in the key statutory phrase "pru-
rient interest, i.e. a morbid or shameful interest in sex, 
nudity or excretion." This language was taken directly, as 
the State recognizes, from the Model Penal Code of the 
American Law Institute. The draftsmen of the Model 
Penal Code, however, view obscenity as the domain of 
the erotic. "The proposed restriction of the concept of 
obscenity primarily to the erotic," they state, "follows the 
great weight of authority." ALI, Model Penal Code (Ten-
tative Draft No. 6) p. 33. Moreover the Supreme Court 
of the United States in placing the law of obscenity in 
the constitutional framework in the Roth and Alberts cases 
keyed the concept squarely to eroticism. To quote the 
State's favorite commentators on the subject: 

" 'Obscene material,' the Court declared in the 
Roth-Alberts opinion, 'is material dealing with sex 
in a manner appealing to prurient interest' and in 
a footnote to the sentence added, 'i.e. material having 
a tendency to incite lustful thoughts.' " Lockhart and 
McClure, Censorship of Obscenity: The Developing 
Constitutional Standards, 45 Minn. L. Rev. 5, 49 
(1960). 

The Illinois legislature in recodifying the criminal law 
of this state regarded itself as engaged in some minor 
tinkering, designed not to broaden but to narrow the 
definition of this court in ACLU v. Chicago. This narrow-
ing was designed,  simply to free from the risks of any 
legal encounter with the law of obscenity literature, mo-
vies, advertising and other art which only incidentally 
provides erotic stimulation. The commentary on the Illi-
nois Criminal Code reads: 

"Section 11-20 is essentially the American Law In-
stitute Model Penal Code draft ' the basic posi-
tion by the committee is a realistic one in that it rec- 
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ognizes that today society often condones literature, 
movies and other art which may incidentally provide 
erotic stimulation ' 

"' * the definition of obscenity in subsection (b) 
is slightly different from that now provided in the 
case law interpreting our statutes. Under existing 
law a thing is obscene if 'Its calculated purpose or 
dominant effect is substantially to arouse sexual de-
sires * * *' (American Civil Liberties Union v. City 
of Chicago ') Under subsection (b) material 
must appeal to sexual interest (or interest in nudity 
or excretion), but it must also go beyond the cus-
tomary limits of candor in the description of such 
things. This is perhaps a small difference, but the 
older definition may incorporate certain art or ad-
vertising matter which is generally accepted today, 
yet the dominant effect of which is to 'arouse sexual 
desires.' (supra)." 

"The section is probably free from constitutional 
deficiencies, since a substantially similar prohibition 
against obscenity has been upheld by the United States 
Supreme Court against the contention that it violat-
ed the First and Fourteenth Amendments which in-
sure freedom of communication. (see Roth v. United 
States ***)." 

Proposed Illinois Revised Criminal Code of 
1961, Tenative Final Draft, pp. 275-6 (Emphasis 
added). 

The commentaries on the American Law Institute Model 
Penal Code make it clear that the intention of the phrase 
"a shameful or morbid interest in sex, nudity or excre-
tion" was simply to add a new requirement, a new hurdle 
for the State, of morbidity or shame to .the irreducible 
essential element of sexual arousal. ALI, Model Penal 
Code (Tentative Draft No. 6), pp. 19-22, 29-31, 33-34. As 
a logician would put it, sexual arousal is now a necessary 
but not a sufficient condition for obscenity. 
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A word remains to be said about the State's effort to 
exploit the appearance of the term "excretion" in the 
Model Penal Code and thus also in the new Illinois Code. 
This term we would suggest is an historical oddity. No 
modern case appears to have arisen to test either the 
meaning or constitutionality of this queer aspect of the 
definition of obscenity. The State does no more here than 
argue that the inclusion of that term in the definition 
logically carries obscenity beyond sexual arousal. The 
State does not, and cannot, contend that Bruce displayed 
a morbid interest in excretion. The State's argument is 
contradicted by the draftsmen of the Model Penal Code 
who see a deep, mysterious psychological connection be-
tween an interest in excretion and sexuality. ALI, Model 
Penal Code, (Tentative Draft No. 6), p. 33 (1957). At 
most the State makeS a debater's point leading nowhere. 
Even if we were to yield the point and agree that a mor-
bid interest in excretion does not arouse sexually, the 
State is left holding a bag with nothing in it but excretion. 

B. In the end the State's case against Bruce amounts to noth-
ing more than that he violated the word taboos of gentility. 

It was a principal point of our original brief that the 
Bruce performance involved nothing more than the non-
erotic use of dirty words. His "crime" therefore reduced 
to the making of a wrong choice among synonyms! 

Has the elaborate argument of the State impeached in 
the slightest this perspective on what this case really in-
volves? It has not; indeed we submit that it has corrobor-
ated our point. The State concedes (their Brief, p. 10) 
that Bruce does not arouse sexual desires; they concede 
(their Brief, p. 13) that it is not what he said but how he 
said it that is the offense. "We do not, nor did the trial 
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court and jury," they tell us, "condemn Bruce for what 
he said." And at page 15, they provide the perfect synop-
sis of the prosecution's entire case—giving us there a 
statistical inventory of the dirty words the defendant used. 
Bruce, since he can't have his mouth washed out with 
soap, should go to jail for a year and pay a $1,000 fine 
for using improper words 44 times (16+12+16) in his 
performance. And to round out their case, in footnote 6 
on page 15 they report in detail of the careful researches 
among dictionaries of slang which show that most of the 
cited words "are still labeled 'taboo.' " 

Yet the main argument in our original brief, we would 
remind the Court, opened with these words (p. 14) : "There 
is no dispute here that defendant did use words in his 
monologue which are conventionally regarded as dirty and 
taboo." 

Nowhere in its brief does the State face up openly to 
the fact that it is seeking to use the sanctions of the crim-
inal law to punish the violations of word taboos without 
more.(5) It is a revealing sign of the State's thinking that 

(5) The State opens its brief with a paraphrase from the 
Humpty-Dumpty episode in Alice. Since they are Humpty-
Dumpty fans, we cannot resist observing that Humpty-
Dumpty would have found it far easier to understand the 
point of this case than they appear to. Humpty-Dumpty 
was of course one of the first semanticists and an ardent 
champion of the supremacy of man over words. • 

" 'When I use a word,' Humpty-Dumpty said in a 
rather scornful tone, 'it means just what I choose it to 
mean—neither more nor less.' 

" 'The question is,' said Alice, 'whether you can 
make words mean so many different things.' 

" 'The question is,' said Humpty-Dumpty, 'which is 
to be the master—that's all.' " 
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its own three examples of obscenity(6) (their Brief, pp. 
17-18)—none of which, incidentally, it saw fit to mention 
in its original or amended charges or in the course of the 
prosecution's proof at the trial—involve word taboos and 
nothing more. 

We can only repeat once again the basic refrain of our 
original brief: The violation of word taboos without more 
cannot constitute a rational constitutional predicate for a 
crime in the United States in the 20th Century. Profanity, 
blasphemy, slang, vulgarity—and even coarse little dirty 
words—are- not obscenity. The crime of obscenity is, we 
repeat, restricted to erotic stimulation beyond certain 
permissible limits or to verbal assault against unwilling 
listeners. (7) 

O 

(6) The State offers these as examples of "independent" 
obscenity in the course of their contention that obscenity 
not tied to the work by artistic necessity "may stand 
alone", (their brief, pp. 20-22) and be judged apart from 
the significance of the work as a whole. Not only are the 
passages cited not examples of obscenity, but the legal 
proposition advanced with them is false. The Court, pur-
suant to the post-Roth constitutional obligation to judge 
the work "as a whole," is not free to substitute its judg-
ment for that of the artist as to the aesthetic need for the 
offending passage. The correct rule since Roth is stated in 
Lockhart and McClure, Censorship of Obscenity: The De-
veloping Constitutional Standards, 45 Minn. L. Rev. 5, 91-
92 (1960) in the passages immediately following -that which 
the State quotes at pages 21-22 of its brief. 

(7) It is interesting that the State repeatedly uses the 
phrase "patently offensive." It never faces up to the ques-
tion of how the material could have been offensive to the 
willing audience who bought tickets in order to hear Bruce. 
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IV. 
THE POLICE TESTIMONY ON OBSCENE GESTURES IS 

WHOLLY IMPEACHED BY THE TRANSCRIPT OF THE PER-
FORMANCE. NO SUCH GESTURES OCCURRED. 

At one point in its brief the State appears to be 'reduc-
ing the prosecution's case to alleged obscene gestures. 

The total record on this point consists of very brief 
conclusory remarks by each of the police witnesses in the 
course of their testimony at length about the verbal con-
tent of his hour-long performance. Officer Tyrell speci-
fies (A. 17) that Bruce made gestures of masturbation 
when some people got up to leave, while saying, "Look at 
those schmucks"  "jag-offs." On cross examination, 
Officer Tyrell adds, "I cannot say he made gestures of 
masturbation at anyone" and "No one got up and left 
when he made these gestures." (A. 20) But the verbatim 
transcript of the tape of what Bruce said during the very 
performance the officer is testifying about shows that 
the words attributed by the officer to Bruce never occur-
red in the performance and that there was no moment 
like this in the performance. The verbatim transcript was 
made from a tape of the Bruce performance for which he 
was arrested. It begins exactly where Officers Tyrell and 
Noro state that the performance began (compare A. 16 
and 22 with A. 25), and it runs straight through to the 
moment of the arrest on stage (A. 54). 

Officer Noro remembers (A. 23) Bruce as ha:ving made 
masturbation gestures in connection with a remark about 
the Pope, Bishop Sheen and Cardinal Spellman—"that they 
jagged off more than anyone else did, with the same mo-
tion." Not only does this contradict Tyrell as to when the 
event took place, but, more important, there is again no 
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passage in the verbatim transcript of the performance which 
contains these words. We assert that there was no moment 
like this in the performance. There is in the transcript a 
wild fantasy about Christ, Moses and the Pope visiting in 
New York with Cardinal Spellman and Bishop Sheen, and 
in this fantasy the luxury of St. Patrick's cathedral is 
juxtaposed against poverty in Spanish-Harlem where 
Christ in the fantasy "wondered what fifty Puerto Ricans 
were doing living in one room" (A. 41). There is nothing 
in this bitter fantasy which resembles Officer Noro's re-
port of it. It is interesting that Officer Tyrell likewise 
has a wholly erroneous memory of the episode, albeit 
without gestures (A. 17). While both officers remembered 
Bruce's use of the names of Cardinal Spellman, Bishop 
Sheen and the Pope, Noro recollects Bruce as accusing 
them of masturbating but Tyrell remembers Bruce as ac-
cusing them of intercourse with Sisters. As the transcript 
plainly shows (A. 41) both police versions are wholly 
fictitious. 

Furthermore, whatever one has to say about the caliber 
or nature of Bruce's performance, it is now clear that his 
controversial vocabulary is always used in connection with 
an underlying context of bitter social protest where ges-
tures of the type alleged would be totally incongruous. 
We claim that the gestures are no part of his act at all 
and that the State has failed to establish that they in fact 
occurred. 

There is a final comment appropriate to this whole 
trivial point. The State asks pointedly (Brief, p. 19) why 
the defense did not call Williams, the witness who testi-
fied as to the making of the tape to rebut the testimony 
of the police that the defendant made obscene gestures. 
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Williams did not testify in the normal trial order but only 
in chambers and between the direct and the' cross exam-
ination of Officer Tyrell. This was in connection with an 
unsuccessful effort by the defense to introduce the tape 
to impeach the police witnesses. (A. 19). 

The more illuminating question, we suggest, is why 
didn't the defense call Bruce on this point? 

V. 
BRUCE HAS NOT SHOWN DISRESPECT FOR THE COURTS 

OF ILLINOIS AND THE TRIAL JUDGE'S CONDUCT WAR-
RANTS THIS COURT'S ATTENTION. 

The State has devoted about a fourth of its brief to de-
fending the trial judge, depicting Bruce as flaunting the 
courts of Illinois and continuing its general strategy of 
treating him as a Pariah. 

A major premise of the State is that Bruce's trip to 
California on the eve of a four-day recess of the trial 
from February 21 to 25 was a wilful violation of his bond 
and the applicable statute and an act of utter disrespect 
to the court. 

Having re-examined the statute cited by the.  State and 
the bond itself, we suggest that the State's characteriza-
tion of the episode must be rejected. Chapter 38, Section 
612, which has been cited by the State as violated (their 
Brief, p. 31), is inapplicable, for it applies to recogni-
zances not surety bonds, and that statute (now repealed) 
does not appear to us to apply at all in municipal court pro-
ceedings. Chapter 37, Section 406 appears to regulate bail 
bonds in municipal court proceedings. Chapter 37, Section 
406 calls for an appearance bond and it has no provision 
in it restricting departure from the jurisdiction without 
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leave of court. The bond itself is somewhat complicated 
on the point. The bond on its face is an appearance bond 
with no explicit condition on its face restricting depar-
ture. (R. 6, 7) In highly technical language, however, 
whichever one of two alternative conditions printed on 
the reverse side is applicable "as the case may be" is in-
corporated by reference. Under the reverse side conditions, 
a defendant is not restricted if a bail certificate is fur-
nished, but if a registered surety is involved, such a re-
strictive provision is obscurely tucked within. This is dif-
ficult enough for a lawyer to comprehend, let alone a lay 
person. 

Beyond this, three observations cumulate to put an end 
to the whole bond default issue or to reduce it to the level 
of a mere quibble. First, Bruce was a peripatetic performer 
known by everyone to be traveling all around the country 
for his bookings in the three-month interval between his 
arrest and trial; the State even makes a point elsewhere 
in its brief that the trial judge extended the trial date 
three months from the arrest date to accommodate Bruce's 
theatrical bookings (their Brief, p. 27). Thus he had im-
plicit leave to travel from the time the case began and it 
is not at all clear why his doing so on February 21 is now 
greeted with such ferocity. Second, Bruce claims that the 
trial judge knew in advance of the four-day recess of his 
intention to make a trip to Los Angeles and back (A. 63) ; 
his petition 'to vacate his bond forfeiture alleges specifi-
cally that the trial judge was informed that he was going 
to Los Angeles (A.. 7) and no answer was ever filed by 
the State to this allegation. Finally, if on the eve of his 
departure over a long holiday recess, he had asked for 
formal written order of permission to travel, it is hardly 
conceivable that the request would have been denied. After 
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he returned to this jurisdiction and furnished a super-
sedeas bond to this Court, this Court entered a specific 
order on the same subject granting him leave to travel. 

With the props of a wilful violation of the bond and 
statute removed, the State's characterization of the whole 
episode collapses. Bruce was not a fugitive unlawfully flee-
ing the jurisdiction of the court, but was a victim of cir-
cumstances beyond his control. The studied repetition in 
the State's brief of the theme that the defendant was 
treating the trial as "another booking" is based on nothing 
at all. 

Furthermore, the State's brief misses the central point 
of our attack on the conduct of Bruce's trial. Not only was 
it completed in Bruce's absence, without even an explana-
tion to the jury of the whereabouts of the defendant, 
but what is more, on March 14, 1963, when the matter was 
set for sentencing almost a month after the verdict, the 
trial judge refused to permit newly retained counsel to 
appear and be heard. The point is not as the State seems 
to assume that a continuance was denied, but that Bruce 
was denied representation by counsel at that hearing. The 
trial judge proceeded to sentence an absent and unrepre-
sented defendant to the maximum of a year in jail and a 
$1,000 fine. Thus not a word was permitted to, be said 
on behalf of the defendant although there were then three 
lawyers anxious to be heard in Bruce's behalf. 

We would suggest that never before in the history of 
the courts of Illinois has a judge summarily refused to 
permit responsible counsel claiming -to act on behalf of 
a criminal defendant to be heard because of the absence 
of written authorization from him. The State's argument 
on this point insofar as we can follow their brief seems 
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to be that since up to this point Bruce had already had 
five lawyers including himself as one, in his case, the 
Court was somehow justified in treating anyone claim-
ing to be his sixth lawyer as a presumptive imposter im-
posing an undue burden on the court. 

This counting of lawyers is a curious business designed 
to create the impression that Bruce was treating the trial 
as a joke. The actual record on all of this makes the 
State's comment about it pointless. George Cotsirilos, the 
original attorney for Bruce, withdrew on December 12, 
two months before the trial, for reasons undisclosed of 
record. Moore and Freifeld, who appeared jointly in sub-
stitution for Cotsirilos, were also co-counsel in two com-
panion cases for the owner of the nightclub where Bruce's 
performance took place. They withdrew as counsel for 
Bruce on February 18, before his trial started and con-
tinued as counsel for the nightclub owner. Bruce then 
appeared pro se in his own case, with his friend Zaidens, 
an out of state lawyer assisting him. The cases against 
the nightclub owner were dismissed without trial on March 
21, 1963. 

The changes in lawyers for Bruce in no way delayed 
the trial or burdened the Court. There is no more relevancy 
in a count-down of Bruce counsel than there is in the fact 
that there are seven lawyers' names now on the State's 
brief and there were two others for the State at the trial, 
for a total of nine on the State's side. 

The State would also make the point about Bruce's two 
telegrams to the court. These were private communica-
tions, direct to the judge; it -was the judge who elected to 
read them into the public record. In any event, the State 
has misread in a revealing way one of the telegrams. The 
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defendant did not call Judge Ryan a "Fascist." The de-
fendant requested help from the court in the following 
words : 

"I beg the court to indulge me. I say this because 
I understand the trial of this criminal was continued 
minus two important factors. One the defendant and 
two, the defender. What did you base your instructions 
to the jury on? It is my belief that this was illegal, 
unconstitutional and most fascistic in behavior." 

The State's brief ends with a splendid sentence—"We 
administer criminal justice in the State of Illinois under 
law and not at the whim of men." As we read Mr. Bruce's 
telegram, he was making precisely the same point. 

CONCLUSION. 

The State has raised a point about our purpose in 
dealing with the procedural irregularities in the trial. If 
our brief on this is ambiguous, we wish to correct it now. 
We have demonstrated that the State of Illinois has sys-
tematically and persistently denied Bruce a fair trial 
and therefore for this reason his conviction cannot stand. 
But, the full merits of his case are before this Court. 
We have demonstrated that Bruce was also systemat-
ically and persistently denied his rights of free speech 
and substantive due process of law guaranteed by the 
federal and state constitutions. We emphasized in our 
original brief that in an obscenity case such as this one 
the relevant facts are all constitutional facts as to which 
the reviewing courts, as well as the trial court, are com- 
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pelled to exercise an independent judgment de novo, ir-
respective of a jury verdict (pp. 12-13) ; and the State in 
its brief concedes this point (their Brief, p. 6). 

The record here contains, perhaps by coincidence, a 
complete transcript of the entire performance in contro-
versy and so this Court has before it here and now in this 
record all that could ever be before it. Therefore we sug-
gest that this Court should reverse both on the merits and 
on procedural grounds as well and not remand. If this 
Court should reverse but remand for a new trial, the 
Court would open a new constitutional question: to wit, 
whether this defendant can now at this late date be given 
a speedy and fair trial. His career has been irreparably 
damaged and his livelihood destroyed pending the result 
here. On the record now before this Court and with the 
demonstration of the errors and injustices now shown to 
this Court, he should not be required to wait beyond this 
term of this Court to resume his livelihood. Justice plain-
ly calls for reversal without remand. 

Respectfully submitted, 

MAURICE ROSENFIELD, 
HARRY KALVEN, JR., 
WILLIAM R. MING, JR., 

Attorneys for Lenny Bruce, 
Plaintiff in Error. 




