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Qtnurt nf 
NOVEMBER TERM, A. D., 1963. 

PEOPLE OF THE STATE OF ILLINOIS, 
Defendant in Error, 

118. 

LENNY BRUCE, 
Plaintiff in Error. 

Writ of Error to the 
Municipal Court 

of Chicago. 

Honorable 
Daniel J. Ryan, 
Judge Presiding. 

SUGGESTIONS OF THE PEOPLE OF THE STATE OF 
ILLINOIS. 

On July 7, 1964, this court entered an order withdraw-
ing the opinion previously filed, and the judgment of 
affirmance previously entered, in this case on June 18, 
1964. The order also requested the parties to file, on 
or before August 14, 1964, "their suggestions as to the 
effect of the decision of the Supreme Court of the United 
States in Jacobellis v. Ohio upon the issues in this case." 

The following suggestions are now filed in compliance 
with the order of JUly 7, 1964. 



1. 
THE JACOBELLIS CASE-WHAT IT IS AND WHAT IT IS 

NOT. 

A. The Effect of Jacobellis As Precedent. 

On June 22, 1964, the case of Jacobellis v. Ohio, ........... . 
U. S. . ....•.... ., 84 S.Ct. 1676, was decided by the Supreme 
Court of the United States. There were six opinions writ-
ten by eight Justices. No single opinion commanded the 
adherence of any five Justices and hence there was no 
opinion of the Court. There was only an announcement 
of the judgment of the Court which, simply stated, re-
versed the judgment of the Supreme Court of Ohio which 
had held a motion picture, "Les Amants," to be obscene in 
an opinion reported at 179 N. E. 2d 777. 

The first thing to be noted, therefore, is that accord-
ing to settled constitutional practice, there is no "decision 
of the Supreme Court of the United States in JMobellis v. 
Ohio" which is binding upon this court in the decision of 
the Bruce case, for as the Court has long noted, the only 
binding opinions are those which are supported by the 
votes of a majority of the Court. (Boyle v. Zacharie, 31 
U. S. 348; cf. United States v. Pink, 315 U. S. 203, 216). 
No opinion in the J Mobellis case received more than two 
votes. 

B. The Issues in Jacobellis. 

To say that this court is not legally bound to follow 
any of the opinions written in Jaco b ellis, however, does 
not fully answer the problems created by the existence 
of the opinions In that case. Although there is prob-
ably no more hazardous task than attempting to fore-
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cast the future opinions of individual Supreme Court 
Justices, nevertheless the several opinions in J acobellis 
may 

(a) provide guidelines to what action the Supreme 
Court might take on eventual review of the Bruce case 
and, 

(b) are entitled to the respect of this court, to the 
extent they are persuasive, as expositions by Justices 
of the nation's highest Court, though they are not 
binding or authoritative precedents. 

With these limitations in mind, we proceed to an ex-
amination of the Jacobellis case. 

As set forth in the opinion of Mr. Justice Brennan, the 
"dispositive question" in J acobellis was: 

"Whether the state courts properly found that the 
motion picture involved, a French film called 'Les 
Amants' ('The Lovers'), was obscene and hence not 
entitled to the protection for free expression that is 
guaranteed by the First and Fourteenth Amend-
ments." ............ U. S. at ............ , 84 S.Ct. at 1677. 

The answer to this question was also provided by Mr. 
Justice Brennan. He said: 

"We conclude that the film is not obscene and that 
the judgment must accordingly be reversed." 
U. S. at ............ , 84 S.Ct. at 1677. 

While in his opinion Mr. Justice Brennan then pro-
ceeded to discuss other questions in addition to the ques-
tion of obscenity, only Justice Goldberg joined his opin-
ion on these issues. The other Justices? 

(1) Justice White merely concurred in the judgment 
of reversal. He expressed no opinion on any issue in 
the case and Joined no other opinion of any other Justice. 



4 

(2) Justices Black and Douglas concurred in the judg-
ment of reversal on the ground, repeatedly expressed in 
their prior opinions, that all obscenity laws are in con-
flict with the freedom of press and speech guaranties of 
the First Amendment. 

(3) Justice Stewart concurred in the judgment of 
reversal on the ground that only "hard-core pornography" 
could be constitutionally suppressed and although he could 
not define that term he "know[s] it when ... [he sees] 
it, and the motion picture involved in this case is not 
that." ............ U. S. at ............ , 84 S.Ct. at 1683. 

(4) Justice Goldberg, while concurring in the opinion 
of Justice Brennan, also wrote a separate concurring 
opinion. 

(5) Chief Justice Warren and Justice Clark dissented 
from the judgment of reversal in a separate opinion. 

(6) Justice Harlan dissented from the judgment of 
reversal in a separate opinion. 

II. 
THE EFFECT OF THE JACOBELLIS OPINIONS ON THE 

BRUCE CASE. 

A. The Brennan-Goldberg Opinion. 

First, we believe, no discussion or comparison of the 
similarities of, or the differences between, the nature and 
merits of "The Lovers" and the Bruce performance 
would be either relevant or helpful. While there may be 
some such precedental values in cases involving essential-
ly similar material from the same medium of expression, 
the .Bruce monologue, when considered in the setting in 
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which it was delivered (in person in a small nightclub in 
Chicago), and remembering that it was essentially, or 
meant to be, a social commentary, can in no way be 
compared with a foreign motion picture film concerning 
the adulterous conduct of "a woman bored with her life 
and marriage" which was exhibited in Cleveland Heights, 
Ohio. 

Moreover, even those parts of the two productions which 
infused obscenity into the whole were entirely dissimilar. 
In JacobeZZis, the objections went to "an explicit love scene 
in the last reel of the film" which Mr. Justice Goldberg 
thought to be "so fragmentary and fleeting that only a 
censor's alert would make an audience conscious that some-
thing questionable was being portrayed." In Bruce, the 
objections are to the offensive mawner in which a large 
portion of the material is portrayed; the repeated use of 
patently offensive words, and, especially, the repeated 
gestures of masturbation. 

Since it is fundamental in cases involving the issue of 
obscenity that only a "'dim and uncertain line' often 
separates obscenity from constitutionally protected ex-
pression" (84 S. Ct. at 1677) and that there are" 'tough 
individual problems of constitutional judgment involved in 
every obscenity case' " (84 S. Ct. at 1678), we believe it 
oannot be said that because the Supreme Court found "The 
Lovers" to be not obscene, the same Court would find the 
Bruce performance either obscene or not obscene. We put 
to one side, therefore, any consideration of that part of 
the Brenna.n;-Goldberg opinion which deals with the nature 
of the film "The Lovers" or with the question, on the 
merits, of its obscenity. 

Second, we think that that part of the Brennan-Goldberg 
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opinion which deals with the question of' whether "con-
temporary community standards" are those of the par-
ticular community involved in the litigation or are those 
of the national community is also not relevant, for several" 
reasons, to the present case. 

Putting aside for the moment the fact that an equal num-
ber of Justices have precisely the opposite view, the fact 
of the matter is that at no time, either in the trial court 
or in this court, has defendant raised any question about 
the relevant "community" involved; that section of the 
statute which allows evidence to be shown of the "degree, 
if any, of public acceptance of the material in this State" 
was not and has not been attacked, and, indeed no such 
evidence was offered by either side; the instructions to the 
jury were not, and have not been, challenged on this or 
any other ground. 

In short, the issue of whether this court will cast that 
portion of the Illinois obscenity definition dealing with the 
"customary limits of candor" in terms of the "local" or 
"national" community should await resolution in another 
opinion. It is not an issue in this case. 

Third, the basic reaffirmation by the Brennan-Goldberg 
opinion of the Roth test, and the incorporation of the 
M afllUal Enterprises requirement of "patent offensiveness" 
in addition to "prurient appeal" into that test, do not 
affect the first Bru.ce opinion because both of these rules 
were fully accepted by this court in that opinion and have " 
been fully accepted by the legislature in Ch. 38, § 11-20(b) 
Ill. Rev. Stat. (1963), the statute under which this case 
was prosecuted. 

We come, then, to that portion of the Brennan-Goldberg 
opinion which, we suppose, this court had in mind when it 
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decided to ask the parties for additional briefs. Speaking 
only for himself and one other member of the Court, 
Mr. Justice Brennan said: 

"It follows that material dealing with sex in a manner 
that advocates ideas, Kingsley lnt'l Pictures Corp. v. 
Regents, 360 U. S. 684, or that has literary or scientific 
or artistic value or any other form of social importance, 
may not be branded as obscenity and denied the con-
stitutional protection. N or may the constitutional 
status of the material be made to turn on a 'weighing' 
of its social importance against its prurient appeal, for 
a work cannot be proscribed unless it is 'utterly' with-
out social importance." ..... _ ..... U. S. at ........... ., 84 S. Ct. at 
1680. (Emphasis added.) 

On the other hand, in the original Bruce opinion this 
court said: 

"As heretofore pointed out, this court adopted in 
American Civil Liberties Union v. City of Chicago, 3 
Ill. 2d 334, the rule that the obscene portion of the 
material must be balanced against its affirmative values 
to determine which predominates. 

It is now urged that this holding in American Civil 
Liberties Union has been modified by Roth to substi-
tute for the balancing test the query as to whether the 
material has any redeeming social importance . 

• • • • 
While the California court concluded in Zeitlin that 

material could be classified as obscene only if it were 
utterly without social importance, and construed Roth 
as so holding, we do not agree that Roth has eliminated 
the rule heretofore prevailing in this State of balancing 
the obscene aspects against the affirmative values . 

• • • • • 
From our analysis above, we do not believe that it was 

the aim of the Roth decision to foreclose the States 
from continued use of the balancing formula in the 
absence of an unequivocal expression to that effect .... " 
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At, first blush; this language may appear inconsistent 
with the language of Mr. Justice Brennan in his opinion 
in Jacobellis. Although the language of the two opinions 
may seem inconsistent, we believe that their rationales are 
entirely consistent. AcceptingJ for the moment, the Bren-
nan opinion in Jacobellis as an authoritive construction of 
Roth, let us see what the Justice meant to say. 

First, the Justice said, it "follows that material dealing 
with sex in a manner that advocates ideas, Kingsley Int'l 
Pictures Corp. v. Regents, 360 U. S. 684 ... may not be 
branded as obscenity .... " With this the People entirely 
agree. We said so in our Brief: 

"Personal views and judgments aside, we do not, nor 
did the trial court and jury, condemn Bruce for what 
he said. • •• Our view, rather, is that he is not free 
to do this in an obscene manner." (Br. 13-14.) 

This court said so in the first opinion: 
"The problem 'here presented relates not to the 

ideas expressed by defendant, but to the means used to 
express them. We would consider defendant's right 
to censure the white race for its treatment of negroes 
as clearly within the area of constitutional protection, 
but his means of doing so and the language thus used 
may bring the entire performance within the statutory 
proscription. In such case it is not the idea which 
creates the difficulty but only the manner in which it 
is presented." 

An examination of that with which the Court dealt in 
the Kingsley case will show that the issue of obscenity was 
not involved. "The Court of Appeals [of N ew York] un-
animously and explicitly rejected any notion that the film 
is obscene. • • • What New York has done ... is to pre-
vent the exhibition of 'a 'motion picture because that picture 
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advocates an idea-that adultery under certain circum-
stances may be proper Yet the First Amend-
ment's basic guarantee is of freedom to advocate ideas. 
The State, quite simply, has thus struck at the very heart 
of constitutionally protected liberty. • • • [The] Constitu-
tion protects ... advocacy of the opinion that adultery may 
sometimes be proper, no less than advocacy of socialism 
or the single tax." 360 U. S. at 688-689 (Emphasis added). 

But this is all the Court decided in Kingsley. It decided 
nothing more. And most certainly, it did not decide the 
question of whether the advocacy of adultery in an obscene 
manner is constitutionally protected simply because, ab-
stractly, advocacy of adultery is protected. 

To put the issue precisely: would the Supreme Court 
hold that a state could not ban the showing of the motion 
picture involved in Kingsley,-' 'Lady Chatterley's Lover" 
-if the picture portrayed, explicitly and at length, actual 
scenes of the adulterous sexual intercourse? Unless we 
have entirely misread every obscenity opinion ever writ-
ten, the answer would be no. And this for the reason 
that while the advocacy of adultery as permissible conduct 
is within the protection of the constitution, the complete 
and explicit portrayal of repeated acts of adulterous sex-
ual intercourse on the motion picture screen would con-
stitute not only an appeal to a prurient interest (as do 
the written passages in the novel), but would also be 
"patently offensive," i.e;, beyond the contemporary limits 
of candor in the community today (as.the written passages 
in the novel mayor may not be). This result is implicit 
in the separate concurring opinions of Mr. Justice Gold-
berg and Mr. Justice Stewart, and in the Brennan-Goldberg 
opinion itself. 
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It follows, therefore, that the Brennan-Goldberg opinion 
does not license all forms of communication simply be-
cause they advocate ideas, and that even "material deal-
ing, with sex in a manner that advocates ideas" may, de-
pending upon the mode of expression, be found to be ob-
scene. 

N ext, the Brennan-Goldberg opinion says, "material 
dealing with sex ... that has literary or scientific or artistic 
value or any other form of social importance, may not be 
branded as obscenity ... " We do not disagree with this 
statement, nor do we believe the first Bruce opinion to in-
dicate to the contrary. Obviously, books of literary merit 
which deal with sex are not, on that score alone, obscene. 
Obviously, medical texts which deal with sex, or reports 
of distinguished biologists upon sexual material are not, 
because they deal with sex, obscene. Obviously, classical 
sculpture and paintings are not proscribed because they 
may portray sexual activity or nudity. 

Finally, and perhaps critically, the Brennan-Goldberg 
opinion says "Nor may the constitutional status of the 
material be made to turn on a 'weighing' of its social im-
portance against its prurient appeal, for a work cannot be 
proscribed unless it is 'utterly without social importance '." 
The critical phrase here is "utterly without social import-
ance." It is susceptible of two interpretations. 

The first is that any work that has within it any idea of 
social importance or any piece of social utility, no matter. 
how small or insignificant, or how irrelevant to the theme 
of the material as a whole, is redeemed by that inclusion 
and cannot be suppressed as obscene. The second (and, 
we believe, correct interpretation) is that, as a general 
rule, the merits of R work cannot be weighed against the 
prurient interest appeal of that part of the work deal-
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mg with sexual matters, but that material which does 
contain a germ of social significance or does have an 
idea of social utility can still, because of the manner in 
which the idea is expressed, be termed "utterly without 
social importance" as a whole. It is important, the People 
believe, to note that Justice Brennan said that social im-
portance could not be weighed against" prurient interest" 
appeal. He did not say that ideas of social importance or 
utility could be freely expressed in a patently offensive 
manner or in language beyond the customary limits of 
candor in the community. 

If the first interpretation of the phrase "utterly without 
social set forth above the rule, of course, 
there could be no enforcement of the obscenity laws. For 
example, a publication along the following lines would be 
immunized from prosecution because, containing ideas or 
matters of social significance or utility, it could not be said 
to be "utterly without social importance." 

HOT PANTS STUD. 
(A novel by Frank Elliott.) 

He leaned over the bed, naked, his penis swollen and 
erect, spitting semen in uncontrolled jerks and gasps. 
She lay under him, completely nude, her tortured body 
twisting and rolling, her huge breasts rising and fall-
ing, the large brown nipples jutting out like pencil 
erasers. Her mouth twisted and bobbed as she at-
tempted to catch the sweet, steaming semen that his 
body poured on the bed as he sank towards her. 

"I love you," he said, "I want to ride you till my 
joint is raw and bleeding and your cunt is torn and 
soaked in pus and semen." 
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"I know." she said, "Did you know that all men 
are created equal?"l 

, 'Yes, " he said. 
"I think more people in this country should make 

charitable contributions so that poverty could be eli-
minated and communicable diseases, which· are a 
scourge of mankind, could be wiped out," she said 
shifting her weight to accommodate his burning, 
throbbing body which now paused just above hers. 

"I entirely agree," he said, plunging swiftly and 
deeply with his long, jutting male organ into the very 
inner being of her. "I also think that the right to 
vote freely for the candidate of one's choice is of the 
essence of a democratic society, and any restrictions 
on that right strike at the heart of representative 
government. "2 . 

He withdrew from her body and then his hands 
were on her breasts, the fingers closing gently around 
the extended nipples, catching them between his nip-
ping pinches that sparked through her. His tongue 
roamed in the cave of her mouth and her legs parted, 
his hand went to them, smoothed and separated, then 
under, the fingers probing. 

"Today Americans of all races stand side by side 
in Berlin and Vietnam," he said. "They died side 
by side in Korea. Surely they can work and eat and 
travel side by side in America,"3 he said. 

"I agree," she said, and withdrew her breath 
sharply as he touched her in that second, he was 
raising himself, the fingers straining against her deli-
cate flesh. He withdrew them from her innermost 
body recesses and thrust them, slimy and dripping, to 
her lips. 

1. From the Declaration of Independence. 
2. Reynolds v. Sirn;.s, ............ U. S. . ........... , 84 S. Ct. 1362, 

1378. 
3. From the President's State of the Union message, 

January 8, 1964. 
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"Eat this and then eat me, you friggin bitch," he, 
said. "I want to fuck you good." "And by the 
way," he said, "I think important human values az:e 
sacrificed where an agency of the government, in the 
course of securing a conviction, wrings a confession 
out of an accused against his will."4 

Then with brutal, violent power, he again thrust 
to her and she was impaled on a stake of flame, clos-
ing around him, legs tightening, thighs straining to 
keep him to her .... 

Is this fictional excerpt obscene 1 Is it, in fact, what some 
would call "hard-core" pornography1 Certainly. 

Does the excerpt contain ideas of social importance T Does 
it advocate things of value to society? Certainly, for it 
reaffirms the tenet-the of man-upon which 
our democracy was founded, expresses hope for the elimina-
tion of poverty and disease, advocates the free exercise of 
the right to vote, condemns racial segregation, and ap-
proves of an example of the philosophy of the due process 
clause at work in criminal cases. 

Is the excerpt "utterly without social importance T" 
Again, certainly. 

This fictional, and perhaps extreme, and clearly offen-
sive excerpt demonstrates the absurdity of the claim that' 
the Court's opinion in Roth or the BrentnJan-Goldberg opin-
ion'in Jacobellis, or both of them, stand for the proposition 
that the inclusion of any idea or the slightest expression of 
social merit or utility in a work which is otherwise obscene 
will redeem the en tire material as having "some" social 
importance and thus beyond the reach of the obscenity laws. 

The law was and is, we believe, both before and after the 
'Brennan-Goldberg opinion in Jacobellis, that while obscen-

4. Blackburn v. Alabama, 361 U. S. 199, 206-207. 
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ity is utterly without any redeeming social importance, the 
converse-that anything containing material of social im-
portance or which advocates ideas cannot be obscenity-is 
not true. 

Under this interpretation of the Brennan-Goldberg opin-
ion, the conclusion of this court in the first Bruce opinion 
is still sound: 

"The measuring stick is the statutory requirement 
that 'the dominant appeal' be 'to prurient interests' 
and the latter phrase is statutorily defined as being' a 
morbid or shameful interest in sex, nudity or excre-
tion. ' Judged by these standards we believe the per-
formance is characterized by its continual reference, 
both by word and acts indicating masturbation, to 
sexual intercourse or sexual organs in terms which 
ordinary adult individuals find thoroughly disgusting 
and revolting, and patently offensive when contem-
porary community standards are applied." 

B. The Other Opinions. 

Nothing said in the opinions of the other Justices in the 
Jacobellis case raises any debatable questions concerning 
the validity of this court's first Bruce opinion. Justices 
Black and Douglas, it is true, view all obscenity statutes 
and prosecutions as violative of the First Amendment, but 
they held that view in the Roth case, decided before the 
Bruce opinion, and have not attracted any more adherents 
to that position. Justice Stewart set forth his belief that 
obscenity prosecutions are limited to "hard-core porno-
graphy," but refused to define that term or speculate as to 
its application beyond the specific material involved in the 
Jacobellis case, although he cited, with apparent approval, 
a New York Court of Appeals decision that defined "hard-
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core pornography" in terms which can be applied to ,the 
Bruce performance without difficulty: 

"It [pornography] focuses predominantly upon what 
is sexually morbid, grossly perverse and bizarre, with-
out any artistic or scientific purpose or justification. 
Recognizable 'by the insult it offers, invariably, to sex, 
and to the human spirit' ... it is to be differentiated 
from the bawdy and the ribald. Depicting dirt for 
dirt's sake, the obscene is the vile, rather than the 
coarse, the blow to sense, not merely to sensibility. 
It smacks, at times, of fantasy and unreality, of sexual 
perversion and sickness and represents, according to 
one thoughtful scholar, 'a debauchery of the sexual 
faculty.' "5 

The separate opinions of Chief Justice Warren and Mr. 
Justice Clark, and Mr. Justice Harlan, of course, to the ex-
tent they deal with the questions under discussion here, 
certainly do not undercut the validity of the Bruce opinion. 

Conclusion. 

We believe that this court was right, and on sound con-
stitutional ground, in affirming the Bruce case and in 
what was said in the first Bruce opinion. We believe that 
careful analysis of the Brennan-Goldberg opinion in the 
J acobellis case will show that this court correctly inter-
preted the Roth case in the Bruce opinion and that both 
Roth and the Illinois statute support the affirmance of the 
Bruce conviction. To the extent that the Brennan-Goldberg 
opinion in Jacobellis seems at issue with the Bruce opinion 
of this court we believe that the issue is only a matter of 
semantics. men this court said in Bruce that the affinna-

5. People v. Richmond County News, Inc., 175 N. E. 2d 
681, 686 (N. Y. 1961). 
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tive values of a work must be measured against the obscene 
portions to see which predominates, we do not think that 
this court meant to say that a work which has merit or 
social value as a whole could be held obscene because parts 
appeal to a prurient interest and those parts run through 
the work in some quantity. On the other hand, we are sure 
that no one on the Court in Jacobellis meant to imply that 
no work is obscene which advocates, in the least degree, 
ideas, or which contains words, no matter how irrelevant, 
of social importance, even if the mode employed to express 
those ideas is patently offensive. That is the issue here, 
and on that basis we ask this court to reaffirm the judg-
ment of conviction in this case. 

Respectfully submitted, 

WILLIAM G. CLARK, 

DANIEL P. WARD, 

Attorney General, State of Illinois, 
. Supreme Court Building, 

Springfield, illinois, 
Attorney for Defendant in Error. 

State's Attorney, Cook County, 
Criminal Court Building, 
Chicago 8, Illinois; 

FRED G. LEAOH, 
Assistant Attorney General; 

ELMER C. KISSANE, 

WILLIAM J. MARTIN, 

JAMES R. THOMPSON, 
Assistant State's Attorneys, 

Of Oownsel. 


