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 1                           PROCEEDING
  

 2            JUSTICE HUFFMAN:  The last case is Doe versus
  

 3   the Regents of the University of California.
  

 4            It is No. 14.
  

 5            MR. DAVIS-DENNY:  May it please the Court, your
  

 6   Honors, Grant Davis-Denny on behalf of the Regents of
  

 7   the University of California.  The common error in the
  

 8   trial court's three holdings is its failure to
  

 9   faithfully apply the applicable standards of review.
  

10           First, contrary to substantial evidence review,
  

11   the trial court improperly second guessed the
  

12   University's assessment of Jane Roe's credibility.
  

13            Second, contrary to abuse of discretion review,
  

14   the trial court held that no reasonable person could
  

15   adopt a sentence that exceeded the minimum sanction
  

16   under the University's guidelines by just one quarter.
  

17   That was the effect of the trial court's holding.  The
  

18   trial court compounded its error, under abuse of
  

19   discretion review, by speculating that six university
  

20   provosts punished Doe for the mere act of appealing the
  

21   student disciplinary panel's decision.  The Holcomb case
  

22   makes clear that such speculation is not appropriate
  

23   under abuse of discretion review.
  

24            Finally, in finding the due process requires
  

25   full-scale cross-examination in student disciplinary
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 1   proceedings, the trial court departed from the Court of
  

 2   Appeals holding in the Goldberg case; failed to
  

 3   appropriately defer to the University's good faith
  

 4   judgments; and effectively imposed a procedure that
  

 5   could discourage the reporting of sexual assaults and
  

 6   increase the trauma the victims of sexual misconduct
  

 7   suffer.
  

 8            JUSTICE HUFFMAN:  Let me just, on that point -
  

 9   and you can deal with this in whatever order you want.
  

10   Speaking only for myself.
  

11            I think whatever we resolve at the end of the
  

12   full analysis of the record, that there's parts of this
  

13   procedure that give me grave pause.  I certainly
  

14   understand the point of the federal government wanting
  

15   the university to maximize these investigations and
  

16   outcomes.  But there's another person on the other side
  

17   who has grave, grave consequences; and we think
  

18   fairness, even in the university environment, ought to
  

19   be some kind of a factor that bears on this.
  

20            Some of the things -- and I recognize the case
  

21   law, and we will deal with it and work through this
  

22   collectively here.  But such things, for example, as you
  

23   are not entitled to the notes of the investigator,
  

24   whether that's relevant to our case or not.  Why not?
  

25   Because you are not entitled to it.  Well, why not?
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 1   Because I don't have to give them to you.
  

 2            I am, one, at a total loss to understand why
  

 3   anybody interested in a fair and accurate outcome would
  

 4   do something like that.  So as we go through this, I
  

 5   understand the case law that says you are not entitled
  

 6   in criminal law proceedings, and I'm not one to advocate
  

 7   differently.  But please understand, at least one of us
  

 8   on this panel, and maybe more --
  

 9            JUSTICE NARES:  Two of us.
  

10            JUSTICE IRION:  Three of us.
  

11            JUSTICE HUFFMAN:  -- have really grave concerns
  

12   about this system.  Now, maybe it was fair in this case,
  

13   maybe it wasn't.  But admittedly, when I opened the --
  

14   went through, finished reading all of the briefs in this
  

15   case, my comment was "Where is the kangaroo?"
  

16            So please have in mind that we are concerned
  

17   about that, so that we end up at the end of the day with
  

18   an opinion here that not only rationally addresses the
  

19   record, but addresses the systemic issues that you think
  

20   are important.
  

21            JUSTICE IRION:  Counsel, I would also like to
  

22   add that I would like you to comment upon the amicus
  

23   brief filing that this single investigator system is one
  

24   that is used by the university, and for that I defer to
  

25   their judgment.
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 1            But the question really is, when you are
  

 2   dealing with the credibility contest, which is all we
  

 3   really are dealing with here, between two young people,
  

 4   both of whom's lives are difficult by this situation and
  

 5   by these proceedings, and by the incident that happened.
  

 6   How is it that that system is the best system to deal
  

 7   with that kind of an issue, and how is it that it is
  

 8   fair to both parties?
  

 9            MR. DAVIS-DENNY:  Well, if I could take your
  

10   questions and comments one at a time --
  

11            JUSTICE HUFFMAN:  Take it in whatever order you
  

12   want.
  

13            MR. DAVIS-DENNY:  -- because I think they are
  

14   important comments and questions to address.
  

15            To Justice Huffman's comments, I would first
  

16   say that the University shares a concern about the
  

17   seriousness of these matters.  Its sex offense policy
  

18   expressly recognizes the seriousness of these matters
  

19   for both parties; and it expressly commits the
  

20   University to providing a fair hearing.
  

21            Now, with respect to cross-examination, your
  

22   Honor is right that the Goldberg case, for example, did
  

23   not require full-scale cross-examination.  The point I'd
  

24   like to make is the University has carefully weighed the
  

25   delicate interests on both sides of these issues, and
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 1   has gone further than the Goldberg case requires, when
  

 2   it comes to cross-examination, for example.
  

 3            The University took a model that came out of
  

 4   the Nash case in the 11th Circuit that allows for
  

 5   indirect cross-examination, whereby questions are posed
  

 6   through the panel.  Now, the University didn't have
  

 7   to --
  

 8            JUSTICE HUFFMAN:  How is that indirect
  

 9   cross-examination?  I mean, the panel isn't there as an
  

10   advocate.
  

11            MR. DAVIS-DENNY:  Well, the student has the
  

12   opportunity to submit questions of an adverse party that
  

13   then can be reviewed and, when appropriate, can be posed
  

14   by the panel.  And the student also has the opportunity
  

15   to follow up with additional questions, if they would
  

16   like to, by posing them through the panel.
  

17            And as the Court of Appeal recognized in the
  

18   recent US -- Doe versus USC case, there are very
  

19   important interests at stake, when you subject an
  

20   alleged victim to direct cross-examination by their
  

21   alleged attacker; including the risk that you discourage
  

22   people from reporting sexual assaults, and, as the USC
  

23   court recognized, that you subject victims to additional
  

24   trauma that perpetuates or even worsens a hostile
  

25   environment.
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 1            JUSTICE IRION:  I understand that the
  

 2   University rules gave this young individual notice that
  

 3   the investigator's report could be introduced, and that
  

 4   he had the investigator's report.  But how fair is it
  

 5   that the investigator isn't required to be present at
  

 6   the hearing?  And how fair is it that a body that is
  

 7   supposed to be determining this relies so heavily on the
  

 8   investigator's report when the investigator is not even
  

 9   there?
  

10            MR. DAVIS-DENNY:  Well, I think in this case, I
  

11   would start with the --
  

12            JUSTICE IRION:  Well, let's start with the
  

13   broader indication --
  

14            MR. DAVIS-DENNY:  Okay.
  

15            JUSTICE IRION:  -- and then we can go to this
  

16   case.
  

17            MR. DAVIS-DENNY:  That's fair.  I think, your
  

18   Honor, that the first answer to that is that Doe had the
  

19   opportunity to request the presence of the investigating
  

20   officer --
  

21            JUSTICE IRION:  Whose obligation is it to make
  

22   sure that the hearing is fair?
  

23            MR. DAVIS-DENNY:  It is -- the University has
  

24   that obligation, your Honor, and --
  

25            JUSTICE IRION:  So what's --
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 1            MR. DAVIS-DENNY:  -- the University takes that
  

 2   very seriously.
  

 3            JUSTICE IRION:  I understand that the Doe had
  

 4   the opportunity here.  My concern -- obviously, I am
  

 5   very concerned about this case and the parties here,
  

 6   both parties.
  

 7            MR. DAVIS-DENNY:  Right.  Right.
  

 8            JUSTICE IRION:  But I am more concerned with
  

 9   the procedure and the University's obligation to provide
  

10   fair procedure.  It is the University, is it not, that
  

11   has that obligation?
  

12            MR. DAVIS-DENNY:  The University does have an
  

13   obligation to provide a fair procedure, and I believe
  

14   they did so here.  Jane Roe obviously testified at the
  

15   hearing.  The Officer Dalcourt --
  

16            JUSTICE IRION:  So you are saying that it is
  

17   enough that the parties involved are given the report,
  

18   the investigator doesn't have to be present under the
  

19   University's rules to have a fair proceeding?
  

20            MR. DAVIS-DENNY:  I would say that if the -- if
  

21   John Doe would have liked to have had the investigator
  

22   present, knowing that it serves as a primary
  

23   fact-finding document in the investigation, John Doe
  

24   could have requested her presence.
  

25            JUSTICE IRION:  Well, the investigator wasn't
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 1   the final word on this, was -- was the investigator's.
  

 2   There was another --
  

 3            MR. DAVIS-DENNY:  The investigator was not --
  

 4            JUSTICE IRION:  The investigator then went
  

 5   before a hearing, right?  And it was the hearing
  

 6   officer's -- or the office, that had the ultimate
  

 7   responsibility to make the determination of facts.  It
  

 8   wasn't the investigator; is that correct?
  

 9            MR. DAVIS-DENNY:  That is correct.
  

10            JUSTICE IRION:  How is it fair then to rely on
  

11   the investigator's report so heavily --
  

12            MR. DAVIS-DENNY:  Well --
  

13            JUSTICE IRION:  -- in determining facts.
  

14            MR. DAVIS-DENNY:  For numerous reasons.
  

15            One is that under Goldberg, formal rules of
  

16   evidence do not apply in university disciplinary
  

17   proceedings.  Second, the University's rules expressly
  

18   state that hearsay can be considered.  And third, Doe
  

19   was given notice that this would serve as a primary
  

20   fact-finding document.
  

21            But regardless, your Honor, I would come back
  

22   to the fact that Roe testified at the hearing, and Roe's
  

23   testimony alone provided substantial evidence for a
  

24   finding of sexual misconduct.  At pages 289 and 90 of
  

25   the administrative record, and 298, 299 of the
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 1   administrative record, Roe testified unambiguously that
  

 2   she said "Stop."  She said "Don't."  She said "It
  

 3   hurts."  And that --
  

 4            JUSTICE HUFFMAN:  That's true, but that doesn't
  

 5   necessarily address the systemic issues yet.  That
  

 6   addresses certainly the substantial evidence question,
  

 7   and we are also fully aware of the review -- standard of
  

 8   review we apply on this time of writ proceeding.
  

 9            But again, I go back to we are getting off on
  

10   structural issues that may or may not have bearing at
  

11   the end of the day here.  But in a circumstance where
  

12   you have this indirect cross-examination, you have to
  

13   submit your questions ahead of time.  You get the
  

14   report, but you don't have access to the notes of the
  

15   report.  And in an A versus B, no corroboration, no
  

16   other witnesses, a single event, where credibility is
  

17   the sine qua non of this thing, what's our interest in
  

18   preventing the accused, whichever gender it is, to
  

19   having access to all of the information regarding the
  

20   discussions?  Because you are going to introduce the
  

21   report; ordinarily we are not going to -- maybe we can
  

22   cross-examine the reporting agent, if we request it, and
  

23   that's fine.  But in addressing things like credibility,
  

24   how do I know what was said?  I know what the summary
  

25   is, but having -- those of us that have been in the
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 1   court business long enough know there is a difference
  

 2   between summary reports and investigative notes.  What
  

 3   is the University's interest in withholding that?
  

 4            MR. DAVIS-DENNY:  Well, I mean, I think, your
  

 5   Honor, you have to look at what requiring the University
  

 6   to have produced that in this matter would mean,
  

 7   globally.  And that is, it would open the Universities
  

 8   up to full-scale civil discovery in any type of
  

 9   proceeding of this sort.
  

10            JUSTICE IRION:  Really?  Really?
  

11            MR. DAVIS-DENNY:  And it is --
  

12            JUSTICE IRION:  Wait, wait, wait, wait.  Why?
  

13   If you have a single investigator system, why is it that
  

14   it would open the University up to full-scale civil
  

15   discovery?  I fail to see the connection there, Counsel,
  

16   perhaps you could help me.
  

17            MR. DAVIS-DENNY:  Sure.  Because the notes here
  

18   were not relied upon by the panel, they were not given
  

19   to the panel --
  

20            JUSTICE IRION:  But they were used by the
  

21   investigator to write her summary report, were they not?
  

22            MR. DAVIS-DENNY:  The record doesn't specify
  

23   that, your Honor, but --
  

24            JUSTICE HUFFMAN:  We have been in this
  

25   business --
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 1            MR. DAVIS-DENNY:  -- that may be the case.
  

 2            JUSTICE HUFFMAN:  We have been in this business
  

 3   a long time.  When you introduce a report for the truth
  

 4   of its contents, and the panel is entitled to rely on
  

 5   it, as there is other precedent in administrative law
  

 6   and juvenile law for that model, cross-examination of
  

 7   that person is, of course, important.
  

 8            But you are asking the panel to take at face
  

 9   value the truth of the report, without being able to
  

10   look to see what are the notes of the interview, let's
  

11   say, with Ms. Roe?  Did she say something entirely
  

12   differently?  Is there a witness?  It is not opening up
  

13   to depositions, interrogatories.  The question was, why
  

14   were you -- what was the University's interest in
  

15   withholding the notes of the investigator?  That's all.
  

16   Nobody is asking you to engage in civil discovery.
  

17            MR. DAVIS-DENNY:  Right.  Well, your Honor,
  

18   again, the University has designed its procedures very
  

19   carefully to track what prior cases have held in
  

20   California and around the nation.
  

21            JUSTICE IRION:  But it is those procedures that
  

22   are at least one of the issues that we have to look at
  

23   here.
  

24            MR. DAVIS-DENNY:  I am sorry --
  

25            JUSTICE IRION:  I am saying the procedures and
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 1   the fairness of the procedures are at least one of the
  

 2   issues that's in this litigation.  It is --
  

 3            MR. DAVIS-DENNY:  Oh, certainly.
  

 4            JUSTICE IRION:  They have -- to say that the
  

 5   University has designed these procedures with no ability
  

 6   for judicial oversight as to the fairness of those
  

 7   procedures is in direct violation of the law.
  

 8            MR. DAVIS-DENNY:  That is not my position, your
  

 9   Honor.  Let's be clear.
  

10            It is clear, under California law, that the
  

11   trial court is supposed to pay substantial deference to
  

12   the good faith judgments of administrative agencies.
  

13            JUSTICE IRION:  No one is taking issue with
  

14   that, and we also understand that we have a limited
  

15   review as well on those issues.
  

16            MR. DAVIS-DENNY:  Right.  So what I was going
  

17   to say, your Honor, was that when it comes to this
  

18   question about the discovery of handwritten notes, the
  

19   University has designed its procedures to match what
  

20   prior courts have held, when it comes to due process.
  

21   And what they have held on this question is that the
  

22   Respondent is entitled to a list of the names of the
  

23   witnesses, the gist of their anticipated testimony, and
  

24   an explanation of the charges.
  

25            JUSTICE IRION:  Now, let's talk about --
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 1            MR. DAVIS-DENNY:  The University --
  

 2            JUSTICE IRION:  -- the issue of the question
  

 3   about is there a distinction between what due process
  

 4   requires and what the law regarding fair procedure
  

 5   requires?
  

 6            MR. DAVIS-DENNY:  I think they are one in the
  

 7   same, your Honor.  I think this is fundamentally a due
  

 8   process challenge that the court is being asked to
  

 9   adjudicate.  When the courts step in, into the realm of
  

10   administrative procedures and reassess them, and they
  

11   should do so in cases where it is -- where they conclude
  

12   that there really is a due process violation.
  

13            Now, due process, of course, is a flexible
  

14   inquiry, it always requires a delicate balancing.  And
  

15   the standard can't simply be wouldn't it have been
  

16   better?  Because that will almost always be the case
  

17   with any procedure that we consider at the
  

18   administrative level.  And so what must be delicately
  

19   balanced are the costs and the benefits of an additional
  

20   procedure.  So for example, as I was saying --
  

21            JUSTICE IRION:  Cost to whom, the University?
  

22            MR. DAVIS-DENNY:  Cost to the University but --
  

23            JUSTICE IRION:  What about the cost to the two
  

24   individuals involved?
  

25            MR. DAVIS-DENNY:  Absolutely, your Honor.  So
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 1   again, going back to the example of cross-examination.
  

 2   The cost of adding in a procedure of full-scale direct
  

 3   cross-examination --
  

 4            JUSTICE HUFFMAN:  Nobody has raised the
  

 5   issue -- we haven't raised the issue of full-scale
  

 6   criminal law cross-examination or civil law
  

 7   cross-examination.
  

 8            Now, it may be that the system of screening can
  

 9   be done unfairly, I would think, and that's a factual
  

10   analysis of each circumstance.  But of course, if you
  

11   are required to submit your questions ahead of time, and
  

12   anybody that's ever engaged in or watched
  

13   cross-examination knows that that is not even half a
  

14   loaf, because you don't know what the witness is going
  

15   to testify to, actually.
  

16            Similarly, with the reports, if you only have
  

17   one piece of information.  So if you are submitting it
  

18   ahead of time, which is fine, and you have a right to
  

19   follow up; but when we don't have all of the
  

20   information, you don't know what the witness is actually
  

21   going to say, how do you structure cross-examination,
  

22   submit it in writing ahead of time, and have some
  

23   effective analysis?
  

24            MR. DAVIS-DENNY:  Well, I think your Honor was
  

25   right to point out that the student does have the
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 1   opportunity to submit follow-up questions to the panel.
  

 2   And you know -- and that opportunity was given to Doe
  

 3   here.  He could have submitted additional questions, he
  

 4   didn't choose to do so.
  

 5            JUSTICE HUFFMAN:  We beat you up about
  

 6   procedure.  Do you have any specific things, beyond your
  

 7   briefs, you would like to talk about with regard to this
  

 8   record?
  

 9            MR. DAVIS-DENNY:  No, your Honor.  And if
  

10   possible, I'd like to reserve on --
  

11            JUSTICE NARES:  One question.
  

12            MR. DAVIS-DENNY:  Sir?
  

13            JUSTICE NARES:  Could the panel see the
  

14   complaining witness, let's call her?  Could they see
  

15   her?  Because there was some suggestion that the panel
  

16   could not see her.
  

17            Is there any evidence, or is there anything
  

18   about the way it is set up that would assure us that she
  

19   could be seen by the panel while she was testifying?
  

20            MR. DAVIS-DENNY:  The record is silent on that
  

21   question, your Honor.  And I think in that context --
  

22            JUSTICE NARES:  Have you ever been involved in
  

23   those hearings?
  

24            MR. DAVIS-DENNY:  I am sorry?
  

25            JUSTICE NARES:  Have you ever been to one of
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 1   those hearings?
  

 2            MR. DAVIS-DENNY:  I personally have not been to
  

 3   one of these hearings.  But your Honor, what the policy
  

 4   provides for is a screen separating the complainant and
  

 5   the Respondent, not --
  

 6            JUSTICE NARES:  I'm not complaining about the
  

 7   screen, that's not the issue.  The issue is could the
  

 8   panel see her while she was testifying?
  

 9            MR. DAVIS-DENNY:  And that's my point, your
  

10   Honor.  That's nothing in the panel that the
  

11   authorized -- sorry, there's nothing in the policy that
  

12   authorizes a panel to be put in between the complainant
  

13   while she is testifying and the --
  

14            JUSTICE IRION:  How does the panel judge
  

15   credibility?  If the --
  

16            MR. DAVIS-DENNY:  Based on.
  

17            JUSTICE IRION:  If the University doesn't
  

18   institute -- or doesn't have as a part of its procedures
  

19   that the panel shall be able to see the individual --
  

20            MR. DAVIS-DENNY:  Mm-hmm.
  

21            JUSTICE IRION:  -- who has alleged these acts,
  

22   how is it that they can determine the credibility of the
  

23   individual?
  

24            MR. DAVIS-DENNY:  Well, the University's
  

25   position is that the panel was able to see.
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 1            JUSTICE IRION:  But there's no evidence of
  

 2   that.
  

 3            MR. DAVIS-DENNY:  There's no evidence, one way
  

 4   or the other, your Honor, in the record.
  

 5            JUSTICE IRION:  But I am saying, as part of the
  

 6   procedures, wouldn't it be important, whoever the
  

 7   complaining witness is, be whatever gender it is, that
  

 8   the panel who is to determine credibility, particularly
  

 9   when you have a situation such as this, where it is the
  

10   word of one against the word of another; wouldn't it be
  

11   important to ensure that the panel could observe the
  

12   demeanor and observe the individual?
  

13            MR. DAVIS-DENNY:  It is important for the panel
  

14   to be able to observe the individual, your Honor.  And
  

15   the University's position is that they -- the panel was
  

16   able to.
  

17            JUSTICE IRION:  But that was not part of the
  

18   rules.
  

19            MR. DAVIS-DENNY:  It was not expressly made
  

20   part of the record.  And you know, there are --
  

21            JUSTICE HUFFMAN:  It never raised on this
  

22   record --
  

23            MR. DAVIS-DENNY:  It is always a learning
  

24   process, your Honors.  And in designing extensive
  

25   procedures, this is one the University may not have
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 1   predicted.
  

 2            JUSTICE HUFFMAN:  All right.  Thank you very
  

 3   much.  We will give you adequate time to respond.
  

 4            MR. CHANG:  Good afternoon, your Honors.
  

 5   Andrew Chang and Matthew Haberkorn to my right.
  

 6            First, to address the question the court raised
  

 7   about the screen.  My understanding is that two of the
  

 8   members of the panel sit in one area of the room and the
  

 9   chair sits in another area.  And my understanding is
  

10   that the two panel members that sat over here, from the
  

11   panel chair, could not see the complainant.  The only
  

12   person of the three that could see the complainant was
  

13   the panel chair.
  

14            JUSTICE HUFFMAN:  It may be your understanding,
  

15   but we have searched the record, and it's not --
  

16   whatever it was, it is not in the record.
  

17            MR. CHANG:  Well, as I said, my understanding
  

18   is it is not in the record.  I agree with that.
  

19            JUSTICE HUFFMAN:  So back to what we have said
  

20   to people in other cases, if it isn't there it didn't
  

21   exist, in a sense, for us.  We don't know.
  

22            MR. CHANG:  I know.
  

23            JUSTICE HUFFMAN:  Nobody raised the question in
  

24   the hearing, so we don't have an objection, we don't
  

25   have an observation.
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 1            MR. CHANG:  That's right.  And Judge Pressman
  

 2   also indicated that it was unclear.
  

 3            JUSTICE HUFFMAN:  Yeah.
  

 4            MR. CHANG:  Okay.  But of course, that is an
  

 5   important -- very important thing in testing
  

 6   credibility, and especially in this kind of case where
  

 7   credibility is the key issue; and cross-examination, of
  

 8   course, as the law recognizes, is essential in cases
  

 9   like this where credibility is not only the main issue
  

10   but really the only issue.
  

11            And so with that, I'd like to first say that I
  

12   think the Court has a good handle on the structural --
  

13   as you called it, the structural concerns that you have;
  

14   but do you have any questions about how those structural
  

15   concerns apply here?  Because I detect that there might
  

16   be a little bit of a question.
  

17            JUSTICE HUFFMAN:  I do.  I have some concerns
  

18   based upon the record, and I will outline some of them
  

19   for you and you can address them --
  

20            MR. CHANG:  Yeah, I would like to do that.
  

21            JUSTICE HUFFMAN:  -- only for me.
  

22            MR. CHANG:  Okay.
  

23            JUSTICE HUFFMAN:  One of my concerns is you
  

24   raised the fact that two thirds of the questions were
  

25   not answered, but not discuss a single question with us
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 1   as to the merits, so we had to go back through and look
  

 2   at each single question, many of which were, in fact,
  

 3   probably irrelevant.  So we have -- the numbers don't
  

 4   help us, one.
  

 5            Two, there was an opportunity, "Do you have any
  

 6   more questions?"  No requests for more questions.  There
  

 7   was no request to have the investigator testify,
  

 8   although your client was on notice that the
  

 9   investigator's report was important and he could
  

10   request, there was no request.
  

11            And my other concern is on your Fifth Amendment
  

12   issues that you have raised, about them being punished
  

13   for their exercise of the Fifth Amendment.  Your client
  

14   did speak up before he invoked, he said there were --
  

15   "We were not amorous on that day, there was no touching,
  

16   nothing happened," and then invoked his Fifth Amendment.
  

17            MR. CHANG:  Mm-hmm.
  

18            JUSTICE HUFFMAN:  And certainly, under criminal
  

19   law analysis, when you testify a little bit and then
  

20   invoke your privilege, the trier of fact can raise
  

21   credibility concerns about the veracity of the portion
  

22   about which you testified.
  

23            MR. CHANG:  Yes.
  

24            JUSTICE HUFFMAN:  So you need to address --
  

25   this is for me, you know, but whether the other panel
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 1   have other issues, I don't know.
  

 2            MR. CHANG:  Sure.  I believe we tried anyway to
  

 3   address each of those four concerns in our brief, but
  

 4   let me -- if I didn't clarify it in the brief, let me go
  

 5   over them.
  

 6            JUSTICE HUFFMAN:  There's one other thing --
  

 7            MR. CHANG:  Yes.
  

 8            JUSTICE HUFFMAN:  -- I didn't see it in the
  

 9   briefs.  There is a reference there to the Dean's
  

10   comments, and the context in which it is in the
  

11   appellate's brief is that the Dean made these comments
  

12   after the hearing, as -- at about the time of the
  

13   imposition of sanctions by the Dean.  That's not the
  

14   record.  The Dean made those comments after a conference
  

15   with counsel, well in advance of the hearing, when there
  

16   was a request to dismiss the charges.
  

17            Speaking for myself alone, I am really not
  

18   happy with having found that which looked like evidence
  

19   of pointing to an abuse of discretion, only to find it
  

20   at a different time totally apart from that.  So that's
  

21   just me, I'm being grouchy this afternoon.
  

22            MR. CHANG:  You have every right to be grouchy
  

23   on things like that.
  

24            First of all, let me go first to the fifth --
  

25   or the third point.  And I hope I can remember all of
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 1   these five points.  If not, you can remind me.  But the
  

 2   third one is about requesting the attendance of the
  

 3   investigator.  You know, Doe versus USC speaks squarely
  

 4   to that, and it is in line with what I think the Court
  

 5   was commenting earlier.  Which is, it is not the
  

 6   student's obligation to have to affirmatively
  

 7   unilaterally request evidence be given to him.
  

 8            If the evidence has -- if -- I am sorry.  If
  

 9   the Regents of the University have evidence that they
  

10   know they are going to -- that is relevant, and that led
  

11   to conclusions that are -- or support for the charges
  

12   that the student is facing, they have the obligation to
  

13   give that to the student or at least to let him know.
  

14            JUSTICE IRION:  Well, the University did give
  

15   the investigator's report.
  

16            MR. CHANG:  They did give the report.
  

17            JUSTICE IRION:  The student was advised that it
  

18   could be used in the hearing.  Is that true?  The rules
  

19   say that the investigator's report can be used.
  

20            MR. CHANG:  Oh, it does so -- yes, the rules.
  

21            JUSTICE IRION:  And your client did have the
  

22   opportunity to request -- I understand your position,
  

23   but your client did have the opportunity to request the
  

24   presence of the invest -- single investigating
  

25   individual.  Is that true?
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 1            MR. CHANG:  Well, like I said before, the law
  

 2   does not put the burden upon --
  

 3            JUSTICE IRION:  I understand that.  I
  

 4   understand.  But there's no dispute that --
  

 5            MR. CHANG:  But there's --
  

 6            JUSTICE IRION:  -- that was -- there was a
  

 7   possibility that -- he knew that he could request the
  

 8   presence at the hearing of the investigator?
  

 9            MR. CHANG:  There's nothing in the record that
  

10   would --
  

11            JUSTICE IRION:  Your position is that the law
  

12   does not require those burdens to be placed on the
  

13   student --
  

14            MR. CHANG:  That is correct.
  

15            JUSTICE IRION:  -- who is accused.
  

16            MR. CHANG:  That is correct.  And so I would
  

17   alert the court to look at the Doe versus USC case and
  

18   the citations.
  

19            And on the Fifth Amendment, that's an
  

20   interesting issue, but I think it is easily answered,
  

21   because invoking the Fifth Amendment, when you do that,
  

22   whether you selectively do it or not, you still cannot
  

23   use that invocation and infer guilt from that.
  

24            JUSTICE HUFFMAN:  Where is the evidence they
  

25   inferred guilt from the invocation?
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 1            MR. CHANG:  From the comment that they made
  

 2   that they would have liked to hear more from Mr. Doe in
  

 3   assessing the credibility --
  

 4            JUSTICE HUFFMAN:  But Mr. Doe said nothing
  

 5   happened, they were not amorous, there was no touching,
  

 6   and then when the panel asked -- a juror asks a
  

 7   question, he invoked the Fifth.
  

 8            MR. CHANG:  But -- yes.
  

 9            JUSTICE HUFFMAN:  He said that much.  I mean,
  

10   of course they would have liked to have heard the rest,
  

11   because it bears upon whether or not he's credible.
  

12            MR. CHANG:  Of course.  But the fact is they
  

13   did ask follow-up questions, and he did allow some
  

14   follow up on those questions; so he, unlike himself,
  

15   when he tried to get follow-up to the 14 witnesses who
  

16   were interviewed by the investigator and the two
  

17   interviews given by Ms. Roe to the investigator, and he
  

18   had to present written questions, he was given no
  

19   opportunity to follow up.  Because if you put --
  

20            JUSTICE HUFFMAN:  They said, "Do you have any
  

21   questions?" and he said no.
  

22            MR. CHANG:  No, that's not clear at all.  All
  

23   that the record shows is that, I believe it was either
  

24   the panel chair or Mr. Jakubisin, the University
  

25   representative, who said, quote, "Any additional
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 1   questions?" end quote, "No?" end -- question mark, end
  

 2   quote.
  

 3            She could have been referring to anybody in the
  

 4   room.  It certainly wasn't referring necessarily to
  

 5   Mr. Doe, who wasn't the last person that they had been
  

 6   talking with.  In fact, she then said something to the
  

 7   effect of, "How about you, Mr. Jakubisin?" and he went
  

 8   on to ask some questions.
  

 9            So the record -- and we pointed this out in our
  

10   brief.  The record is unclear as to whether, in fact,
  

11   that question that I just quoted was directed to
  

12   Mr. Doe.  Certainly -- and that's one.  And then
  

13   secondly, what is an accused supposed to do in the
  

14   middle of testimony of the complaining witness, which is
  

15   the critical issue?  Is that accused supposed to start
  

16   writing down questions, and he has no advocate, he has
  

17   no counsel that can help him?  He's pretty much
  

18   representing himself.  And that to me, as Whitmore
  

19   points out, that's not really what cross-examination is
  

20   supposed to be.
  

21            JUSTICE HUFFMAN:  I don't think anybody
  

22   believes this would meet Whitmore's standards for
  

23   cross-examination in a civil or criminal proceeding.
  

24   This is neither.
  

25            MR. CHANG:  Well, it --
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 1            JUSTICE HUFFMAN:  It is proceeding under
  

 2   administrative rule, where hearsay is admissible --
  

 3            MR. CHANG:  Of course.
  

 4            JUSTICE HUFFMAN:  -- cross-examination --
  

 5   there's no court --
  

 6            MR. CHANG:  Right.
  

 7            JUSTICE HUFFMAN:  -- including the USC court,
  

 8   who --
  

 9            MR. CHANG:  Right.
  

10            JUSTICE HUFFMAN:  -- said that full
  

11   cross-examination, as we know it, is required.
  

12            MR. CHANG:  But my comment about effective
  

13   cross-examination doesn't have to do with full-scale.
  

14   It is just giving you the reason why cross-examination
  

15   is so important.  And it is follow up, as Judge
  

16   Pressman, a couple of times, has really indicated.
  

17   There's just was -- and that's what cross-examination,
  

18   full-scale or not, you have got to allow some give and
  

19   take with the witness, because that's what
  

20   cross-examination is.
  

21            As far as screens and other alternative means
  

22   to protect the accuser, we -- there's no complaint about
  

23   that.  I think the University has at its disposal ways
  

24   that it can reduce the trauma to both students,
  

25   certainly the complainant.  And so that's -- we don't
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 1   take issue with that.  We have never taken issue with
  

 2   the full-scale cross.  I just wanted to point out that
  

 3   the only meaningful -- the only meaning you give to
  

 4   cross-examination is that kind of a give and take.
  

 5   Whether it is -- if it is not by the accused, certainly
  

 6   he should have an advocate or an -- we think he should
  

 7   have counsel.
  

 8            JUSTICE HUFFMAN:  I know that.  And the school
  

 9   would say, well, he did have a right to a student
  

10   advocate, and he declined the student advocate.
  

11            MR. CHANG:  Because he had counsel and he
  

12   thought his counsel --
  

13            JUSTICE HUFFMAN:  He would have preferred
  

14   counsel.  And I think anybody would prefer to have an
  

15   attorney rather than a student but --
  

16            MR. CHANG:  Now, as to the Dean's comments, I
  

17   think to the extent we implied that the comments came
  

18   afterwards, that was a mistake.
  

19            But I think the big point we want to make about
  

20   the Dean's comments is not so much that she made those
  

21   comments in response to the hearing; it is that her
  

22   comments in response to -- were made in response, in
  

23   that -- I think it was the e-mail -- was in response to
  

24   the accuser's initial request for investigation and then
  

25   her testimony at the hearing.  So we have got these two
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 1   things in time.
  

 2            Where she was consistent in both places and
  

 3   times that there was no digital penetration, but there
  

 4   was an attempt.  "He was trying to finger me," quote, or
  

 5   "Touch me," quote.  Which, of course, digital
  

 6   penetration, which was the charge that was lodged
  

 7   against him, that he was supposedly defending.  And so
  

 8   the comment about -- that the Dean made, about I really
  

 9   don't see how she has said that digital penetration
  

10   actually occurs is speaking to not only that first
  

11   initial request that she made, but also to the
  

12   inconsistency with her hearing testimony, where again,
  

13   she said the same thing.  And then the crucial part
  

14   about the timing part --
  

15            JUSTICE NARES:  Wait, wait.  Stop.  The Dean's
  

16   comments were made well in advance of the hearing.
  

17            MR. CHANG:  They were.
  

18            JUSTICE NARES:  The witness had not testified
  

19   yet.  And however, whatever her comments were intended
  

20   to do, they referred to sort of let's let it develop at
  

21   the hearing type of notion.  But she -- there was no
  

22   hearing on which the Dean could have commented.
  

23            MR. CHANG:  Right.  She was commenting -- I was
  

24   trying to clarify, on that initial request for
  

25   investigation, she was.  And then after she made the
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 1   comment, then here comes the hearing.  And at that
  

 2   hearing she testified the same way she did in her
  

 3   initial request.
  

 4            In between that time was that report that came
  

 5   out and said "I, Ms. Dalcourt, the investigator, was
  

 6   told by Jane that he penetrated her digitally three
  

 7   times."  And that's the only time when there is any kind
  

 8   of -- not even evidence, but any kind of suggestion that
  

 9   it actually happened, as opposed to trying.
  

10            And that points out, and the reason we brought
  

11   up that comment by the Dean is it points out the
  

12   inherent unfairness of withholding all of those
  

13   interview notes of Ms. Doe -- the two interviews with
  

14   Ms. Roe, and the 14 other witnesses.  Who knows what
  

15   they said?  Who knows who they were?  The law requires
  

16   that we get those names.
  

17            JUSTICE NARES:  The report doesn't tell you who
  

18   the witnesses were that were interviewed?
  

19            MR. CHANG:  No, no, they don't.  And we have
  

20   quoted law, including Goldberg, that says students
  

21   should -- I'm sorry.  Anderson, which is a 1972
  

22   California appellate case, quote, "The student is
  

23   entitled to the names of the witnesses and a statement
  

24   of the gist of their proposed testimony."
  

25            JUSTICE NARES:  Of course, the University is
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 1   going to say that those witnesses didn't testify.
  

 2            MR. CHANG:  Well, their statements were relied
  

 3   on by the investigator.  Again, this is a double layer
  

 4   of what you pointed out earlier, which is this report is
  

 5   like an official report.  You can never admit reports
  

 6   like this as evidence.  They are statements of
  

 7   conclusions, and what you get to look at is the
  

 8   evidence.
  

 9            JUSTICE NARES:  They are admitted.  They are
  

10   admitted in a variety of places, including
  

11   administrative hearings.
  

12            MR. CHANG:  Yeah, but have got to --
  

13            JUSTICE NARES:  Under Melinda S -- there's a
  

14   number of places.  The saving grace is the ability to
  

15   cross-examine the --
  

16            MR. CHANG:  Yes, and that kind of points out it
  

17   is the accumulation, the cumulative effect of all of
  

18   these procedural deficiencies in this hearing that
  

19   renders this -- renders Judge Pressman's ruling right on
  

20   point, and we urge the Court --
  

21            JUSTICE NARES:  How does -- let's review Judge
  

22   Pressman's ruling.
  

23            MR. CHANG:  Mm-hmm.
  

24            JUSTICE NARES:  On the issue of substantial
  

25   evidence.  Assuming that the report is admissible, and
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 1   can be considered by the panel, and does include the
  

 2   statement that there were three digital penetrations,
  

 3   and the panel believed it; on a substantial evidence
  

 4   review, how does a court reach a different conclusion?
  

 5            MR. CHANG:  I mean, isn't that substantial
  

 6   evidence?  Is that what you are asking?
  

 7            JUSTICE NARES:  Yes, sir.
  

 8            MR. CHANG:  Well, I think that's a difficult
  

 9   question, and I think it is a closer question.  I think
  

10   a lot of this does depend on taking that report and just
  

11   quashing it, because it really should not have been in
  

12   this hearing.
  

13            Another thing, though, about the report, let me
  

14   just, real quickly, is that, you know, the report - of
  

15   course it was given to the student, per the rules,
  

16   months before.  The report was never brought up,
  

17   discussed, presented, anything like that, at the
  

18   hearing; until the very end, when the University
  

19   representative made his closing argument.  And then he
  

20   said, "And by the way, we also say - we also contend
  

21   that the investigator - the investigator concluded
  

22   this."
  

23            And so that's why he exhorted his colleagues on
  

24   the panel to basically adopt that investigator's
  

25   conclusion of what happened that night.  So it is not
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 1   only -- you know, it is almost as if -- it is not
  

 2   evidence, but yet it was mentioned in closing argument.
  

 3   And I realize this is not a trial --
  

 4            JUSTICE NARES:  What isn't evidence?
  

 5            MR. CHANG:  The report.
  

 6            JUSTICE NARES:  Of course it is evidence under
  

 7   the rules --
  

 8            MR. CHANG:  I meant evidence at the hearing,
  

 9   discussed at hearing.
  

10            JUSTICE NARES:  Received, available to the
  

11   panel at the hearing.  Part of the evidence they
  

12   considered.
  

13            MR. CHANG:  But there's no evidence that they
  

14   considered it.  It was just exhorted to them by the
  

15   University representatives.  I am not disputing that it
  

16   is there.  I am just disputing --
  

17            JUSTICE NARES:  You are saying that the panel
  

18   did not have the report?
  

19            MR. CHANG:  No, I said they did.
  

20            JUSTICE NARES:  Well, then what are you talking
  

21   about, if you say it is not evidence?  I mean, you are
  

22   saying it shouldn't be, and it is maybe lousy evidence,
  

23   and it is not reliable, I can understand all of that,
  

24   but --
  

25            MR. CHANG:  I did say that, but I am also
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 1   saying that that evidence wasn't discussed or examined
  

 2   by any witness, it was just mentioned at the very end of
  

 3   this proceeding.  It is just another thing that happened
  

 4   during this proceeding that was unfair to Mr. Doe.
  

 5            JUSTICE NARES:  Okay.  All right.  Anything
  

 6   else?  We are not going to cut you off.
  

 7            MR. CHANG:  Any other questions?
  

 8            JUSTICE NARES:  Apparently not.  I guess we
  

 9   have exhausted ourselves.
  

10            MR. CHANG:  Thank you.
  

11            MR. DAVIS-DENNY:  May I ask how much time I
  

12   have for rebuttal?
  

13            JUSTICE NARES:  We'll tell you when we have had
  

14   enough.
  

15            MR. DAVIS-DENNY:  Okay.  Thank you, your Honor.
  

16   There are several points I would like to address.
  

17            The first is with respect to the question of
  

18   whether Doe was asked if he had any additional
  

19   questions.  That's at AR 311 of the record.  And the way
  

20   that it plays out is "Any additional questions?"  "No."
  

21   And then the panel chair turns to Mr. Jakubisin, the
  

22   University representative, and then turns to the other
  

23   members of the panel and asks if they have any
  

24   questions.  So it is clear that the first reference to
  

25   any additional questions is to Doe.
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 1            The second point I would make.  I want to make
  

 2   sure the record is clear that Doe did have counsel
  

 3   present at the hearing.  He did have counsel sitting by
  

 4   his side who could help him draft additional questions,
  

 5   if that was his desire.
  

 6            The third point I'd like to make is, while
  

 7   counsel has stood up and said that there are less
  

 8   burdensome ways to mitigate the threat of trauma to
  

 9   victims of sexual assaults, or to prevent them from
  

10   being discouraged from reporting their sexual assault,
  

11   like the trial court, there really is no effort to
  

12   specify what those mechanisms are or how they would
  

13   solve the problem.  So the alternative appears to be
  

14   direct cross-examination by a Respondent of their
  

15   alleged victim, and that gets us back into all of the
  

16   other problems that we were talking about earlier.
  

17            The other point I'd like to make is it really
  

18   doesn't boil down to whether there was actual digital
  

19   penetration or not.  The University's sex offense policy
  

20   defines sexual misconduct to prohibit any nonconsensual
  

21   sexual activity, and it specifically points to types of
  

22   sexual activity that do not involve penetration, like
  

23   voyeurism or sharing information about an intimate
  

24   partner.
  

25            So when Doe -- or when Roe testified at the
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 1   hearing -- and you can set the investigative report
  

 2   aside, if you want to.  But when Roe testified at the
  

 3   hearing at 289, 90 and 298, 299, that she had repeatedly
  

 4   objected, repeatedly told Doe to stop, and that he
  

 5   ignored her objections, and then responded with that
  

 6   callus statement, "If it hurts then I must have done
  

 7   something right."  That undeniably provided substantial
  

 8   evidence upon which the panel could rely.
  

 9            The -- your Honors, I think the gist of your
  

10   Honors questions about the 14 witness statements is
  

11   exactly right.  Those were not witnesses that the panel
  

12   relied upon, they were not statements that were given to
  

13   the panel, because they had nothing to do with the
  

14   charged conduct, which was the event of the morning of
  

15   February 1st.
  

16            JUSTICE HUFFMAN:  We don't know that, because
  

17   we only have the University's position on that.  That
  

18   still causes me -- I understand the problems the
  

19   University -- this is just my editorial, that you are
  

20   caught between trying to do the right thing, the Justice
  

21   Department pounding on you to make sure you do it their
  

22   way, and the case law involving trying to figure out
  

23   what to do.  And I understand the University's dilemma.
  

24           Speaking only for myself, I still don't
  

25   understand -- in this instance, you have got a report,
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 1   the investigator talked to 14 people and drew a lot of
  

 2   conclusions; though we don't tell the student who those
  

 3   people were and what they said.  And then we say, "Now,
  

 4   you prepare your cross-examination in advance," "You
  

 5   prepare your defense in advance, and we are not going to
  

 6   help you."  I am not talking about civil discovery, but
  

 7   just speaking for myself, it strikes me as the
  

 8   University ought to have some interest in a fair
  

 9   outcome.  And in a one-on-one circumstance where there's
  

10   no corroboration, no other witnesses, nothing, where the
  

11   credibility of the persons involved is paramount, to
  

12   have a system that says, "Well, we won't give it to you
  

13   if we don't have to, so just respond as best you can to
  

14   what we choose to present."  I think, speaking for
  

15   myself, raises the potential, whether in this case or
  

16   not --
  

17            MR. DAVIS-DENNY:  Well --
  

18            JUSTICE HUFFMAN:  -- for a grave miscarriage of
  

19   justice.
  

20            MR. DAVIS-DENNY:  I think there's evidence in
  

21   the record, your Honor, and that's Officer Dalcourt's
  

22   investigation report.  It is quite detailed, and it does
  

23   not refer to any of the 14 witness interviews in the
  

24   context of the events of the morning of February 1st.
  

25   And it makes sense, because it is just the two of them
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 1   that are present for that event.
  

 2            JUSTICE HUFFMAN:   Well, wait a second.  Post
  

 3   event activities, for example, and pre event activities
  

 4   bear on the relative credibility of the parties.  What
  

 5   people said, text messages, relationships,
  

 6   nonrelationships, observations that other people made
  

 7   are constantly used as a mechanism to challenge the
  

 8   credibility of the reporter, whoever the reporter may
  

 9   be, about an event.
  

10            MR. DAVIS-DENNY:  Mm-hmm.
  

11            JUSTICE HUFFMAN:  To say it is not important,
  

12   it doesn't involve -- it was just the two of them, it is
  

13   not important, throw it out, I mean, the University can
  

14   say that, but it raises potentially some structural
  

15   problems.
  

16            MR. DAVIS-DENNY:  And again, your Honor, we can
  

17   look at Officer Dalcourt's quite extensive report, and
  

18   there's no sign of any post incident communication
  

19   related to the events of February 1st with any of these
  

20   witnesses.  So sure, we can speculate that one of those
  

21   witnesses could have had information, but we could
  

22   speculate that about any other student at UCSD.  There's
  

23   just nothing in the record that would support that
  

24   speculation, and that's not appropriate, I don't
  

25   believe --
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 1            JUSTICE HUFFMAN:  But Officer Dalcourt didn't
  

 2   conduct a publicide out there.  She picked people to
  

 3   interview, interviewed them, and considered their
  

 4   information.  This is not -- I mean, it is -- we have to
  

 5   take your word for it.  It is not relevant, because you
  

 6   say it is not relevant, and we don't know what it is.
  

 7            MR. DAVIS-DENNY:  No, I don't think you just
  

 8   have to take my word for it.  I think you can look at
  

 9   Officer Dalcourt's investigation report.  And what
  

10   she -- what comes through in that report is that these
  

11   14 witness interviews relate to the prior night, and
  

12   whether Roe was too intoxicated --
  

13            JUSTICE IRION:  But doesn't -- I mean, I
  

14   understand that that was not the subject of the hearing
  

15   here; but as Justice Huffman said earlier, I mean, in
  

16   terms of determining credibility of a witness, shouldn't
  

17   the -- the accused have -- at least have that, since we
  

18   are dealing with events close in time, and people who
  

19   may have been able to at least question the statements
  

20   that the accuser was making?
  

21            MR. DAVIS-DENNY:  Well, your Honor, there's
  

22   just no evidence in the record that suggests that --
  

23            JUSTICE IRION:  There no evidence in the record
  

24   because we don't have to -- you know, we don't have the
  

25   statements, we don't know how they impacted, we don't
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 1   know what they said, and neither did the excused.
  

 2            MR. DAVIS-DENNY:  Well, again, I think we can
  

 3   gather what they discussed.  With --
  

 4            JUSTICE IRION:  It is the gathering.  It is the
  

 5   question of the gathering.  You are assuming, without
  

 6   really knowing, nor did the accused know what they said
  

 7   or who they were.  No opportunity to go out and ask them
  

 8   themselves.
  

 9            MR. DAVIS-DENNY:  Again, your Honor, there's
  

10   nothing in Officer Dalcourt's investigation report in
  

11   that -- sorry to repeat myself --
  

12            JUSTICE IRION:  I understand.
  

13            MR. DAVIS-DENNY:  But it is a lengthy, detailed
  

14   report.  She says nothing that would indicate they would
  

15   have any knowledge as to the events of the morning of
  

16   February 1st.  And neither Roe nor Doe pointed to such a
  

17   witness as someone who would have such information.
  

18            JUSTICE HUFFMAN:  Anything else?
  

19            MR. DAVIS-DENNY:  Your Honors, I would briefly
  

20   like to address the reference to the Doe versus USC
  

21   case.
  

22            I really -- I don't think it is a fair analogy
  

23   in this case.  In that case the University failed to
  

24   turn over --
  

25            JUSTICE HUFFMAN:  Wait, wait.  We have read
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 1   that case.
  

 2            MR. DAVIS-DENNY:  Thank you, your Honor.
  

 3            JUSTICE HUFFMAN:  And we have read the
  

 4   criticisms of it.  In any case, we are aware of it.
  

 5            MR. DAVIS-DENNY:  Thank you, your Honor.
  

 6            JUSTICE HUFFMAN:  The case is submitted.  The
  

 7   court will be in recess.
  

 8
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 1   STATE OF CALIFORNIA    )
                          (     ss.

 2   COUNTY OF STANISLAUS   )
  

 3         I, ERIC L. JOHNSON, do hereby certify that I am a
  

 4   licensed Certified Shorthand Reporter, duly qualified
  

 5   and certified as such by the State of California;
  

 6
  

 7         That the audio file of said proceeding was by me
  

 8   transcribed at the time and place herein mentioned; and
  

 9   the foregoing pages constitute a full, true, complete
  

10   and correct record of said proceeding, given audio
  

11   quality of the recording provided;
  

12
  

13         That I am a disinterested person, not being in any
  

14   way interested in the outcome of said action, or
  

15   connected with, nor related to any of the parties in
  

16   said action, or to their respective counsel, in any
  

17   manner whatsoever.
  

18
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