
February 1, 2016 

Manuel R. Rupe 
Vice President and General Counsel 
Central Michigan University 
Office of the General Counsel 
1303 West Campus Drive 
Mount Pleasant, Michigan 48859 

Sent via U.S. Mail and Electronic Mail (rupe1mr@cmich.edu) 

Dear Vice President Rupe: 

I write today in response to your December 22, 2015, letter to the Foundation for 
Individual Rights in Education (FIRE). Thank you for your prompt reply to our December 
16, 2015, letter concerning Central Michigan University’s (CMU’s) policies on student 
expression. 

In response to your letter, we have updated CMU’s entry in our Spotlight database for 
campus speech codes, available at www.thefire.org/schools/central-michigan-university. 
To be clear, however, FIRE did not receive CMU’s previous letter of September 2, 2015, 
referenced in your December 22 reply. That letter appears to have been sent only to 
Representative Bob Goodlatte’s office. FIRE was not copied as a recipient.  

The good news is that our recent review of CMU’s policies reveals that the university does 
not have much work to do in order to earn our highest, “green light” rating for policies 
governing campus free speech. Indeed, we found that CMU currently maintains only three 
total speech codes, one earning a “red light” rating from FIRE and two earning a “yellow 
light” rating. (As mentioned in our December 16 letter, a full explanation of our speech code 
ratings may be found at www.thefire.org/spotlight/using-the-spotlight-database.) If CMU 
were to revise these three policies to meet First Amendment standards, it would join an 
elite group of colleges and universities to earn our highest free speech rating—a list 
currently comprised of only 23 institutions in the entire country, out of more than 400 
schools whose speech codes we have reviewed. 
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This letter will review the First Amendment issues with each of CMU’s current speech 
codes, as well as how they can be reformed to better protect student speech rights. I hope 
that the university will be willing to make the necessary policy changes. 
 
First, CMU’s “Bias Incident Response Team” policy states, in relevant part: 
 

Bias incidents take many forms– words, signs, symbols, threats or actions –in 
electronic or real-time. They include intimidation, vandalism, destruction of 
property, harassment, and expressions of hate or hostility. 
 
. . . 
 
Anytime anyone in the CMU community feels belittled, disrespected, 
threatened, or unsafe because of who they are, the entire university 
community is diminished. That’s why it’s important to report all bias 
incidents – even those intended as jokes. If you have observed or experienced 
a bias incident, it should be reported as soon as possible. 

 
This policy earns FIRE’s worst, red light rating, reserved for policies that clearly and 
substantially restrict constitutionally protected expression. The policy utilizes a very broad 
definition of “[b]ias incidents,” encompassing “expressions of hate or hostility,” whether 
taking place through “words,” “signs,” or “symbols.” This definition likely renders the 
policy overbroad on its face. A statute or law regulating speech is unconstitutionally 
overbroad “if it sweeps within its ambit a substantial amount of protected speech along 
with that which it may legitimately regulate.” Doe v. University of Michigan, 721 F. Supp. 
852, 864 (E.D. Mich. 1989), citing Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973). 
 
CMU’s policy ignores that a great deal of speech one may characterize as containing “hate 
or hostility”—whether or not the university labels it as a bias incident—is entitled to First 
Amendment protection. The fact that some or even many individuals may find such 
expression to be offensive does not render it any less protected. The Supreme Court of the 
United States has made clear that “the mere dissemination of ideas—no matter how 
offensive to good taste—on a state university campus may not be shut off in the name alone 
of ‘conventions of decency.’” Papish v. Board of Curators of the University of Missouri, 410 
U.S. 667, 670 (1973). 
 
In addition, this policy errs by stating that students should “report all bias incidents – even 
those intended as jokes,” and by suggesting that any speech that leaves an individual feeling 
“belittled” or “disrespected” is prohibited at CMU. Given the policy’s broad and vague 
definition of bias incidents, the call for widespread reporting is likely to have a chilling 
effect on campus expression as students self-censor rather than risk investigation and 
punishment. As the Supreme Court has observed, “[W]here a vague statute abut[s] upon 
sensitive areas of basic First Amendment freedoms, it operates to inhibit the exercise of 
[those] freedoms. Uncertain meanings inevitably lead citizens to steer far wider of the 
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unlawful zone . . . than if the boundaries of the forbidden areas were clearly marked.” 
Grayned, 408 U.S. at 109 (internal citations omitted). 
 
Likewise, the call to avoid “belittling” and “disrespectful” speech is problematic. Again, the 
Supreme Court’s words are instructive on this point, this time from Terminiello v. Chicago: 
 

Speech is often provocative and challenging. It may strike at prejudices and 
preconceptions and have profound unsettling effects as it presses for 
acceptance of an idea. That is why freedom of speech, though not absolute, is 
nevertheless protected against censorship or punishment, unless shown 
likely to produce a clear and present danger of a serious substantive evil that 
rises far above public inconvenience, annoyance, or unrest. 

 
337 U.S. 1, 4 (1949) (internal citation omitted). Under this and related precedents, CMU’s 
statement against “belittling” and “disrespectful” expression cannot withstand 
constitutional scrutiny. 
 
Fortunately, the university can easily revise this policy to both uphold free speech rights 
and protect students from unlawful and disruptive conduct. In addition to narrowing the 
policy language discussed above, CMU would be well advised to clarify within the policy 
that it will not be used to censor or punish students engaging in protected speech. For a 
good example of how the university can do so, consider the University of Virginia’s “Bias 
Incident Reporting” policy (available at www.thefire.org/fire_speech-codes/uva-what-is-
bias-15-16), which provides: 
 

The University defines a “bias complaint” as “any report of a threat or act of 
harassment or intimidation – verbal, written or physical – which is 
personally directed against or targets a University of Virginia student 
because of that student’s age, color, disability, marital status, national or 
ethnic origin, political affiliation, race, religion, sex (including pregnancy), 
sexual orientation, veteran status or family medical or genetic information.” 
 
This definition is used for reporting and statistical  purposes 
only.  It  carries no independent sanctioning weight or authority.  
 
. . . 
 
Although the expression of an idea or point of view may be 
offensive or inflammatory to some, it  is  not necessarily a 
violation of law or University policy.  The University values and 
embraces the ideals of  freedom of inquiry,  freedom of thought,  
and freedom of expression, all  of  which must be vitally sustained 
in a community of scholars.  While these freedoms protect 
controversial  ideas and differing views,  and sometimes even 
offensive and hurtful words,  they do not protect personal threats 
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or acts of  misconduct which violate criminal law or University 
policy.  

[Emphases in original.] 

This policy earns a green light rating from FIRE because it does not threaten protected 
expression. Rather, it contains an appropriately narrow and precise definition of a “bias 
complaint” and makes clear the university will not use the policy to censor or punish 
speech protected by the First Amendment. CMU would be well advised to adopt similar 
language for its own policy—and would earn a green light rating for this policy if it were to 
do so. 

Second, CMU’s policy on “Bullying/Hazing/Harassment,” found in the university’s Code of 
Student Rights, Responsibilities and Disciplinary Procedures, provides, in pertinent part: 

A student shall not bully, haze or harass any person or group of persons. 
Telephone harassment, texting, email, computer or online social media 
harassment, are included under this policy, as are all other forms of bullying 
and harassment. 

This policy earns a yellow light rating from FIRE, designated for ambiguous policies that 
too easily encourage administrative abuse and arbitrary application. This rating is due to 
the policy’s inclusion of the terms “bully” and “bullying.” Unlike hostile environment 
harassment, which has a specific and narrow legal definition, there is no accepted legal 
standard for “bullying” conduct. This likely renders the policy vague on its face. A policy or 
regulation is said to be unconstitutionally vague when it does not “give a person of ordinary 
intelligence a reasonable opportunity to know what is prohibited, so that he may act 
accordingly.” Grayned v. City of Rockford, 408 U.S. 104, 108–09 (1972). Further, because of 
the policy’s incorporation of this vague term, administrators possess considerable 
discretion to determine whether particular student expression is punishable as “bullying.” 

CMU would be better served limiting the policy’s reach to student-on-student (or peer) 
harassment, as properly defined under the law. The Supreme Court has set forth a clear and 
precise standard for peer harassment: conduct that is “so severe, pervasive, and objectively 
offensive, and that so undermines and detracts from the victims’ educational experience, 
that the victim-students are effectively denied equal access to an institution’s resources 
and opportunities.” Davis v. Monroe County Board of Education, 526 U.S. 629, 651 (1999). By 
following this standard, CMU can address and prevent truly harassing conduct, including 
any unlawful conduct that it wishes to cover with the term “bullying,” without infringing 
upon student speech rights through broad and vague regulations. 

Third, CMU’s policy on “Sexual Misconduct” states, in relevant part: 

Sexual Harassment means nonconsensual sexual advances, requests for 
sexual favors, or other verbal or physical conduct of a sexual nature where: . . 
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. such conduct has the purpose or effect of unreasonably interfering with a 
Complainant’s work or academic performance, or creating an intimidating or 
hostile environment regarding education, employment, housing, or 
participation in CMU activities. 

This policy earns a yellow light rating from FIRE because it impermissibly uses a “purpose 
or effect” standard to govern sexual harassment allegations. This standard has been struck 
down in federal court when employed in a university’s sexual harassment policy. In DeJohn 
v. Temple University, 537 F.3d 301 (3d Cir. 2008), the U.S. Court of Appeals for the Third
Circuit invalidated, on First Amendment grounds, a university sexual harassment policy 
that prohibited, in part, conduct having the “purpose or effect of unreasonably interfering 
with an individual’s work, educational performance, or status.” Citing the Supreme Court’s 
Davis decision—previously discussed with respect to CMU’s Bullying/Hazing/Harassment 
policy—the Third Circuit declared, “Absent any requirement akin to a showing of severity or 
pervasiveness—that is, a requirement that the conduct objectively and subjectively creates a 
hostile environment or substantially interferes with an individual’s work—the policy 
provides no shelter for core protected speech.” DeJohn, 537 F.3d at 317–18 (citation omitted) 
(emphases added).  

While the state of Michigan is, of course, not in the Third Circuit’s jurisdiction, this federal 
appellate court decision is instructive when considering the constitutionality of CMU’s 
own policy. CMU would be wise to substitute the Supreme Court’s Davis standard for peer 
harassment in place of the current “purpose or effect” definition contained in this policy. 

FIRE hopes to work with Central Michigan University toward the revision of its current 
speech codes. We would be very pleased to help the university attain our highest, green 
light rating for campus free expression. As is the case anytime a college or university joins 
our green light list, we would celebrate CMU’s accomplishment by issuing a national press 
release to praise the university through our extensive media contacts. 

Thank you for your attention to these important concerns. You can reach me at any time at 
215-717-3473 or at azhar@thefire.org. I look forward to hearing from you. 

Sincerely, 

Azhar Majeed 
Director, Individual Rights Education Program 


