
	  

 

	  

 

	  

October 25, 2016 
 
President Daniel A. DiBiasio 
Office of the President 
Ohio Northern University 
Lehr Memorial Room 202 
525 South Main Street 
Ada, Ohio 45810 
 
Sent via U.S. Mail and Electronic Mail (president@onu.edu) 
 
Dear President DiBiasio: 
 
The Foundation for Individual Rights in Education (FIRE) is a nonpartisan, nonprofit 
organization dedicated to defending liberty, freedom of speech, due process, academic 
freedom, legal equality, and freedom of conscience on America’s college campuses. Our 
website, thefire.org, will give you a greater sense of our identity and activities. 
 
I write you today to urge Ohio Northern University (ONU) to revise the “Faculty 
Expectations” provision of the ONU Faculty Handbook. By placing overbroad and vague 
limitations on the oral and written communications of ONU faculty members, this 
provision has the potential to create a harmful chilling effect on campus discourse and on 
professors’ academic endeavors. The continued maintenance of this policy conflicts with 
ONU’s commitments to academic freedom and free speech, as outlined in the ONU Faculty 
Handbook. FIRE would be pleased to work with your administration toward revising this 
policy to fully protect faculty rights.  
 
The ONU Faculty Handbook’s Faculty Expectations provision states, in pertinent part: 
  

Faculty are expected to comply with institutional rules or policies requiring 
confidentiality concerning oral or written communications. In particular, 
faculty must respect the confidentiality of personnel matters, evaluations of 
student performance, and matters of departmental, college or university 
finance, governance or assessment. These expectations are in addition to any 
requirement of confidentiality or privacy imposed by law or regulation.  
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This policy has the potential to be used to censor or punish speech that would be protected 
under First Amendment standards, and this threat will certainly chill the expression of 
ONU’s faculty members, regardless of administrative intent. 
 
ONU is, of course, a private university and thus not legally bound by the First Amendment. 
However, it makes institutional promises of academic freedom and open discourse. For 
example, the ONU Faculty Handbook’s “Academic Freedom” provision provides, in part:  
 

A faculty member is entitled to freely study, discuss, investigate, teach and 
publish.  . . . As a member of the community, the faculty member has the 
rights and obligations of any citizen.  

 
Having made such clear promises to its faculty, ONU is morally (and arguably legally) 
bound to follow through in its policies and regulations by respecting faculty members’ 
freedom of expression. These commitments are bolstered further by the Supreme Court of 
the United States, which has identified academic freedom as a “special concern of the First 
Amendment,” and observed that “[o]ur Nation is deeply committed to safeguarding 
academic freedom, which is of transcendent value to all of us and not merely to the teachers 
concerned.” Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967). This declaration should 
hold true at a university that, like ONU, commits itself in official policy to academic 
freedom. 
 
The threat posed by the Faculty Expectations provision directly contradicts ONU’s moral 
obligation to safeguard these rights.  
 
Because it limits speech related to “matters of departmental, college or university finance, 
governance, or assessment,” the provision regulates a wide range of on- and off-campus 
faculty speech about the governance of the university. While it is reasonable to require that 
faculty keep certain communications private, such as those related to student records, the 
provision’s language includes far more expression than would be necessary in order to 
safeguard confidential materials. For example, it is easy to imagine this section being cited 
to prevent faculty from speaking out against administration initiatives, as they would 
arguably relate to “matters of . . . governance.” Such speech would be protected under First 
Amendment standards and by the rights promised to faculty members in ONU’s Academic 
Freedom provision.  
 
Furthermore, this provision fails to define or illustrate what constitutes “matters of 
departmental, college or university finance, governance, or assessment.” Given that these 
terms are hardly self-defining, ONU professors are provided insufficient notice of the 
extent of their expressive rights. Under First Amendment standards, this defect would 
likely render the provision susceptible to a  vagueness challenge. A policy or regulation is 
said to be unconstitutionally vague when it does not “give a person of ordinary intelligence 
a reasonable opportunity to know what is prohibited, so that he may act accordingly.” 
Grayned v. City of Rockford, 408 U.S. 104, 108–09 (1972). Under the provision’s uncertain 
terms, professors will rationally choose to self-censor rather than risk disciplinary action 
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for speaking about these topics, creating an unfortunate chilling effect on speech. This 
result is fundamentally at odds with the “marketplace of ideas” that a university is meant to 
be.  
 
This vagueness is compounded by the provision’s failure to distinguish between situations 
where a faculty member purports to represent the views of the institution and where a 
faculty member speaks instead in his or her individual capacity. For example, while it is 
reasonable for a faculty member updating the Twitter page of a particular educational 
department to expect that his or her words will be interpreted as representing the 
university, the vagueness of this provision makes it unclear whether a faculty member 
using a personal Twitter account would be subject to the same limitations. As the Supreme 
Court has observed, “[W]here a vague statute abut[s] upon sensitive areas of basic First 
Amendment freedoms, it operates to inhibit the exercise of [those] freedoms. Uncertain 
meanings inevitably lead citizens to steer far wider of the unlawful zone . . .  than if the 
boundaries of the forbidden areas were clearly marked.” Grayned, 408 U.S. at 109 (internal 
citations and quotation marks omitted). The proposed policy would restrict a great deal of 
dialogue with the larger community.  
 
Thank you for your attention to these important concerns. FIRE hopes to work with ONU 
toward revising this policy in order to safeguard faculty free speech and academic freedom.  
 
Sincerely,  
 
 
 
Laura Beltz 
Program Officer, Policy Reform 
 
cc: 
David C. Crago, University Provost, Vice President of Academic Affairs and Professor of 
Law 
 
	  


