
	  

 
December 19, 2017 
 
President George Bridges 
Evergreen State College 
President’s Office 
Library 3200 
2700 Evergreen Parkway NW 
Olympia, Washington 98505 
 
Sent via U.S. Mail and Electronic Mail (harriss@evergreen.edu) 
 
Dear President Bridges: 
 
The Foundation for Individual Rights in Education (FIRE) is a nonpartisan, nonprofit 
organization dedicated to defending liberty, freedom of speech, due process, academic 
freedom, legal equality, and freedom of conscience on America’s college campuses. 
 
FIRE rates universities as “red light,” “yellow light,” or “green light” institutions based on the 
extent to which an institution’s policies restrict freedom of expression. (A full explanation of 
FIRE’s speech code rating system is available at thefire.org/spotlight/using-the-spotlight-
database.) At present, Evergreen State College (Evergreen) earns an overall red light rating for 
free speech from FIRE, with one red light rated policy and two yellow light rated policies. All 
of Evergreen’s rated policies may be viewed at thefire.org/schools/evergreen-state-college.  
 
FIRE has become aware that Evergreen is currently revising its Student Conduct Code 
(Code). In light of your current review of those policies, I would like to offer our assistance in 
revising the policies to meet First Amendment standards. I have provided below a review of 
Evergreen’s current speech codes, as well as a review of the proposed Code changes and their 
potential impact on Evergreen’s speech code rating from FIRE.  
 
I. Evergreen’s Current Speech Codes 
 
First, Evergreen’s “Social Contract” policy states, in relevant part:  
 

The Social Contract is an agreement. . . . Civility is not just a word; it must be present in 
all our interactions. 
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This policy earns FIRE’s worst, red light rating for restricting speech. The vast majority of 
speech that may subjectively be considered not to be “civil” is fully protected by the First 
Amendment, unless it rises to the level of unprotected speech like hostile environment 
harassment or a “true threat.” One federal judge, in holding that San Francisco State 
University’s civility policy threatened students’ free speech rights, explained the problem with 
a civility mandate as follows: 
 

The First Amendment difficulty with this kind of mandate should be obvious: the 
requirement “to be civil to one another” and the directive to eschew behaviors that are 
not consistent with “good citizenship” reasonably can be understood as prohibiting the 
kind of communication that it is necessary to use to convey the full emotional power 
with which a speaker embraces her ideas or the intensity and richness of the feelings 
that attach her to her cause. Similarly, mandating civility could deprive speakers of the 
tools they most need to connect emotionally with their audience, to move their 
audience to share their passion. 
 
In sum, there is a substantial risk that the civility requirement will inhibit or deter use 
of the forms and means of communication that, to many speakers in circumstances of 
the greatest First Amendment sensitivity, will be the most valued and the most 
effective.  

 
College Republicans at San Francisco State University v. Reed, 523 F. Supp. 2d 1003 (N.D. Cal. 
2007). Likewise, Evergreen’s Social Contract risks creating a chilling effect on protected 
speech, and is impermissible at a college bound by the First Amendment. The policy should be 
revised to clearly explain that the Social Contract is an aspirational document with guidelines 
for students, rather than a mandatory document. 
 
Next, Evergreen’s “Use of college facilities for expressive activities” policy states, in relevant 
part:  
 

“First amendment activities” include, but are not necessarily limited to, informational 
picketing, petition circulation, the distribution of information leaflets or pamphlets, 
speechmaking, demonstrations, rallies, appearances of speakers in outdoor areas, 
protests, meetings to display group feelings or sentiments, and/or other types of 
constitutionally protected assemblies to share information, perspectives, or 
viewpoints. 
 
. . . 
 
(2) Policy. Subject to all other applicable regulations and requirements of this chapter, 
individuals and/or groups may use the college’s designated public forum areas for 
those activities protected by the first amendment. 
 
. . . 
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(4) Designated public forum area. The college designates the following public forum 
areas are: 
(a)       The bricked areas of Red Square; 
(b)       The public sidewalks adjacent to public roads. 
 
. . . 
 
Except for the use of a campus designated public forum as described in 174-136-048 
WAC, use of college facilities for political activities, as described in this section, must 
have prior approval of the vice president for finance and administration or designee. 
 

This policy earns a yellow light rating from FIRE. Evergreen may put in place reasonable 
“time, place, and manner” restrictions on public expression in order to protect university 
activities from disruption. However, these restrictions must be content-neutral and “narrowly 
tailored” to “serve a significant governmental interest,” and they must “leave open ample 
alternative channels for communication.” Ward v. Rock Against Racism, 491 U.S. 781, 791 
(1989).  
 
Requiring students to obtain advance permission to conduct any and all expressive activities 
is not a reasonable restriction. This requirement prevents students from engaging in 
spontaneous expressive activities, which are typically protected by the First Amendment and 
are oftentimes necessary in order to respond meaningfully to immediate or still-unfolding 
events. The college offers designated areas where students may conduct expressive activities 
without prior approval, yet these areas are limited to the bricked areas of Red Square and 
public sidewalks. These areas alone are inadequate to support the needs of all Evergreen 
students and all types of expressive activities they may wish to engage in.  
 
This policy should be revised to open up all publicly available outdoor areas on campus for 
expressive activities without requiring advance permission across the board, so long as such 
activities do not materially and substantially disrupt college activities or functions or 
necessitate coordination and planning on the part of the college. Advance permission for 
certain types of events, such as events likely to include or attract 100 people, would likely be 
reasonable. FIRE would be pleased to recommend more specific language for time, place, and 
manner restrictions that would meet First Amendment standards if you would be so inclined. 
 
Last, Evergreen’s “Event Security and Safety” policy states, in relevant part: 
 
 Events covered under this policy include but are not limited to: 

•   Concerts 
•   Lectures/Speeches/Indoor Rallies 
•   Public performances or theater productions 
•   Sporting events/competitions 
•   Outdoor events 
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. . . 
 
Before submitting an offer or contract, the first step for student organizations and 
other in-house promoters is to complete a required Event Sponsor Assessment & 
Planning Worksheet or ESAP Worksheet. The ESAP Worksheet is the preliminary 
planning and screening tool that can assess the level of risk of an event, the level of 
security and staffing, and the resources and conditions needed to make the event safe 
and successful. 
 
. . . 
 
The ESAP Worksheet further indicates the size, topic, invitations to outside groups, 
history of the performer, number of ticket sales to non-College populations, etc. The 
ESAP Worksheet will be reviewed by the Director of Student Activities for student 
groups and by the building manager/performance venue manager for faculty/staff. If 
the review by the Director of Student Activities or the building manager/performance 
venue manager highlights elements of potential risk, the Risk Assessment Review 
Team (RART) will be convened. 
 
. . . 
 
If it is determined by the RART’s assessment that extra security will be needed, this 
additional cost will be the responsibility of the event sponsor. 

 
This policy also earns a yellow light rating from FIRE. The policy first requires student 
organizations coordinating listed events to complete an “ESAP Worksheet” in advance of the 
event, an unreasonable requirement when applied to lectures, rallies, outdoor events, and the 
like, which prevents students from conducting spontaneous expressive activities on campus, 
as discussed above. 
 
Further, this policy explains that the Risk Assessment Review Team (RART) may determine 
that extra security will be needed in advance of an event, and that the event sponsor will be 
responsible for these costs. By explaining that the RART will make determinations regarding 
the risk of the event and the need for security based on the “topic” and the “history of the 
performer,” the policy invites the RART to make determinations based on the viewpoint of the 
sponsoring group or the individual or organization the group has invited. Burdening students 
with extra security costs simply because the RART subjectively decides that an event’s topic or 
the performer’s history increases the event’s risk is unacceptable at a college bound by the 
First Amendment.  
 
The policy should be revised to make security determinations contingent solely upon content- 
and viewpoint-neutral criteria, such as the expected turnout of attendees, the size and nature 
of the physical space, and so on. Again, FIRE would be pleased to work with your institution 
toward crafting such a list of permissible criteria. 
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II. Analysis of Proposed Code Changes 
 
First, Evergreen earns its overall red light rating due to the maintenance of the mandatory 
civility requirement in the Social Contract policy, discussed earlier. However, the “Purpose” 
section of the proposed Code explains that the Social Contract is “an aspirational document 
about how we wish to uphold our community.” Describing the Social Contract as aspirational 
in the Code is a great and commendable step forward. As discussed above, making clear that 
the Social Contract policy is aspirational rather than mandatory in the text of that policy itself 
would be sufficient to assuage our concerns about its potential to have a chilling effect on 
constitutionally protected speech. It is our hope that, following the adoption of this provision 
in the new Code, the Social Contract policy will also be revised to make its aspirational nature 
clear for students uniformly across Evergreen’s policy materials. Please see the following 
recommendation for language that would make this sufficiently clear: 
 

Evergreen State College is strongly committed to freedom of expression. The Social 
Contract is an aspirational document not intended to interfere in any way with an 
individual’s academic or personal freedoms. We hope that individuals will voluntarily 
endorse the expectations outlined below: . . . 
 

If Evergreen were to add similar language to the Social Contract policy, the rating for that 
policy would improve, automatically moving the college from its overall red light rating to a 
yellow light rating. 
 
Second, the “Jurisdiction” section of the proposed Code provides that its policies apply to 
student conduct that occurs “at an off-campus location [that] in the judgment of the college, 
adversely affects members of the college community or the pursuit of its objectives . . . .”  
 
Such a broad, vague statement could be applied to punish protected speech, such as a blog post 
written off-campus that criticizes the college or its administration. The Code should be 
revised to instead explain that the Code will apply off-campus when: 1. The conduct occurs in a 
context in which the school exercises substantial control over both the location and the 
respondent; or 2. Where the conduct triggers the school’s responsibilities under federal or 
state law (with the exception of academic dishonesty, which may be disciplined whether or 
not it occurs on campus). 
 
Third, the types of prohibited conduct enumerated under the “Conduct Related to Persons” 
section of the proposed Code include a few provisions that present First Amendment 
concerns. Each has been addressed in turn below. 
 
The introduction to this section begins by stating that “Students of The Evergreen State 
College are to practice good citizenship in the campus community and beyond,” a vague 
statement that could be applied to punish expression that is protected by the First 
Amendment. This should be rephrased to be clearly aspirational by stating, for example, “The 
Evergreen State College hopes that students will practice good citizenship in the campus 
community and beyond.”  
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Next, the “Cyber-Misconduct” proposed provision bans online conduct that “is sufficiently 
serious that [it] interferes with or diminishes the ability of an individual to participate in or 
benefit from the services, activities, or privileges provided by the college, or an employee to 
engage in work duties.” This definition must be revised to fully track the Supreme Court’s 
standard for student-on-student (or peer) harassment in the educational setting.  
 
In Davis v. Monroe County Board of Education, 526 U.S. 629, 651 (1999), the Court held that 
alleged peer harassment must be conduct that is “so severe, pervasive, and objectively 
offensive, and that so undermines and detracts from the victims’ educational experience, that 
the victim-students are effectively denied equal access to an institution’s resources and 
opportunities.” As the Court’s only decision to date regarding the substantive standard for 
peer harassment in education, Davis is controlling on this issue.   
 
In contrast, this proposed policy fails to include an objective, “reasonable person” standard, so 
a person’s subjective feeling about what has diminished his or her ability to participate in or 
benefit from college opportunities is sufficient to meet the definition. 
 
Of further concern, the same proposed provision bans the use of electronic communications 
to “abuse,” “bully,” or engage in other conduct that threatens or is reasonably perceived as 
threatening the “emotional safety” of another person. These broad terms, which go undefined, 
could be applied to punish protected speech. For example, a single subjectively hurtful tweet 
sent by a classmate may be deemed to threaten his or her emotional safety, but nevertheless is 
typically protected by the First Amendment. Indeed, the Supreme Court long ago held that a 
Georgia statute prohibiting “opprobrious words or abusive language” was unconstitutional 
because those terms, as commonly understood, encompassed speech and expression 
protected by the First Amendment. Gooding v. Wilson, 405 U.S. 518 (1972). 
 
The proposed policy should be revised to limit its prohibitions to those types of speech and 
conduct that are not protected by the First Amendment, such as peer harassment and “true 
threats.” 
 
Moving on, the proposed “Harm” provision defines “[h]arm” as behavior “directed at an 
individual that is sufficiently severe, pervasive, or persistent such that it diminishes or 
interferes with the ability of an individual to participate in or benefit from the services, 
activities, or privileges provided by the College or an employee to engage in their work duties.”  
 
Like the Cyber-Misconduct provision, this definition fails to include a “reasonable person” 
standard by which to evaluate conduct. The policy should be revised to require that conduct 
be sufficiently “severe, pervasive, and objectively offensive” in order to be punishable. 
 
Next, the proposed “Intimidation or harassment” provision bans “[v]erbal abuse,” “bullying,” 
and other conduct that harms, threatens, or is reasonably perceived as threatening the 
“emotional safety” of another person. Additionally, it defines bullying as “repeated or 
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aggressive unwanted behavior, not otherwise protected by law that intentionally humiliates, 
harms, or intimidates the victim.”  
 
Again, bans on verbal abuse, bullying, and conduct that threatens emotional safety could be 
applied to punish protected speech. This provision should be revised to instead prohibit 
behavior that is not protected by the First Amendment, like true threats and hostile 
environment harassment.  
 
Further, the definition of bullying that is provided in this policy should be revised to track the 
Court’s peer harassment standard from Davis, including its objective component, since 
repeated or aggressive speech that humiliates others includes speech that is protected by the 
First Amendment. 
 
Finally, the “Sexual Misconduct” provision from the proposed Code should be revised. While 
the definition of other forms of harassment provided in the Code commendably tracks the 
Court’s peer harassment standard from Davis, discussed earlier, and as a result currently 
earns FIRE’s green light rating, the definition of sexual harassment that is provided in this 
provision fails to include an objective standard by which to evaluate conduct. The policy 
should be revised to require that conduct be “severe, pervasive, and objectively offensive,” 
rather than “severe, pervasive, or persistent” as currently written.  
 
III. Conclusion 
 
FIRE would be pleased to work with your administration in order to better protect the free 
speech rights of Evergreen students.  
 
Thank you for your attention to these concerns. You can reach me at any time at 215-717-3473 
or at laura@thefire.org. I look forward to hearing from you. 
 
Sincerely,  

 
 

Laura Beltz 
Program Officer, Policy Reform  
 
cc:  
John Carmichael, Chief of Staff to the President, Secretary to the Board of Trustees  
Wendy Endress, Vice President, Student Affairs 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 


