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i 

 

Certificate of Interested Persons 

Under the fourth sentence of Fifth Circuit Rule 28.2.1, because appellees are 

governmental parties, they need not furnish a certificate of interested parties. 
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Statement Regarding Oral Argument 

This case requires the application of important limits on judicial power. This 

case may also require the Court to consider the scope of substantive constitutional 

rights. If the Court grants oral argument, appellees request an opportunity to partic-

ipate. 
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Introduction 

Texas generally allows licensed individuals to carry handguns in public places. 

To facilitate license-holders’ right and privilege to carry and to enhance public 

safety, Texas limits the ability of its agencies to bar the licensed carrying of handguns 

on State property. As relevant to this case, Texas law allows the State’s public uni-

versities to restrict the carrying of handguns in certain parts of their respective cam-

puses but forbids them doing so in a way that would have the effect of a total bar. 

Applying this law, the University of Texas at Austin (UT-Austin), with the approval 

of the University of Texas Board of Regents, allows license-holders to carry a con-

cealed handgun in UT-Austin classrooms and forbids its employees from banning 

such carrying in its classrooms. 

Plaintiffs are three professors at UT-Austin seeking to bar UT-Austin students 

from carrying handguns in any UT-Austin classroom in which plaintiffs are teaching. 

In other words, plaintiffs are State employees who would restrict the rights of those 

whom they serve on State property. Plaintiffs claim a constitutional right to do so—

a First Amendment right to “academic freedom.” As plaintiffs see it, this right per-

mits them, as academics, to override state law and university rules and set their own 

conditions of access to the portions of State property in which they work, so long as 

they determine that doing so will enhance the quality of academic debate. Plaintiffs 

ask for an injunction of any contrary application of Texas law or UT-Austin policies. 

Plaintiffs came to federal court to vindicate their inflated conception of the priv-

ileged status they hold compared to all other public employees, but they failed to 

bring with them the necessary case or controversy. See U.S. Const. art. III § 2. The 
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case-or-controversy requirement serves to limit the exercise of judicial power to ad-

judication of adversarial disputes in which a plaintiff alleges and proves (1) a judi-

cially cognizable injury-in-fact, (2) which is fairly traceable to the conduct of the de-

fendant, and (3) which will be redressed by a favorable judgment. As the district 

court correctly concluded, plaintiffs go zero-for-three on these requirements.  

Plaintiffs’ alleged First Amendment injury is that they—fearing that one of the 

less-than-one-percent of UT-Austin students who are licensed to carry would be in 

their class, be carrying a gun, and become so upset by class discussion that he would 

start shooting—have self-censored, or “chilled,” their speech on topics that they 

believe are controversial. Plaintiffs contend that if only they were free to ban the li-

censed carry of handguns, this fear of their students would disappear. But it has long 

been the law that this kind of subjective chill on speech, dependent on speculation 

concerning possible law breaking by third parties, is not a sufficient injury to invoke 

the power of the federal courts.  

The threat of discipline from UT-Austin faced by plaintiffs if they do ban guns 

is also insufficient to support standing for their First Amendment claim. Plaintiffs do 

not assert a free-standing right under the First Amendment to ban guns; rather, the 

right they assert is one of academic freedom—specifically the right to robust aca-

demic debate. And plaintiffs have not alleged any threat of discipline for exercising 

that right. Because the threat of discipline alleged by plaintiffs is not connected to 

the First Amendment right they invoke, it cannot give them standing to raise a First 

Amendment claim.  
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Even if plaintiffs had standing to bring their First Amendment claim, this Court 

should nonetheless affirm the district court’s judgment because plaintiffs’ notion of 

their purported First Amendment right to academic freedom—which would entitle 

them to ignore state law and institutional policy if, in their view, doing so will en-

hance the quality of academic debate —has no basis in law. The same goes for plain-

tiffs’ claimed right under the Second Amendment’s prefatory “well regulated Mili-

tia” clause to ban guns from State property. Finally, plaintiffs’ Equal Protection 

claim fails because the Texas Legislature acted rationally in allowing license-holders 

to carry a concealed handgun on public university premises, and UT-Austin acted 

rationally in treating classrooms differently from other areas of campus. 

Statement of Jurisdiction 

As explained in more detail in part I.A below, the district court correctly con-

cluded that it lacked jurisdiction to consider plaintiffs’ First Amendment claims be-

cause plaintiffs have failed to adequately allege that they have suffered a judicially 

cognizable injury-in-fact, fairly traceable to an act of defendants, and redressable by 

a favorable judgment. Otherwise, the district court had jurisdiction under 28 U.S.C. 

§ 1331 and this Court has jurisdiction under 28 U.S.C. § 1291. 
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Issues Presented 

1. Do plaintiffs have standing to challenge Texas’s Campus Carry Law and 

UT-Austin’s Campus Carry Policy on First Amendment grounds? 

2. Do plaintiffs, as professors, enjoy a First Amendment right to academic 

freedom that entitles them to ignore State law and institutional policy if, in 

their view, doing so will enhance the quality of academic debate? 

3. Does the prefatory clause of the Second Amendment entitle plaintiffs to bar 

the otherwise lawful carrying of firearms on State property unless the State 

enacts some judicially approved, minimum level of regulation of the owner-

ship and possession of firearms? 

4. Was it rational for the State to distinguish between public college campuses 

and other locations when enacting the Campus Carry Law, and was it ra-

tional for UT-Austin to distinguish between classrooms and other parts of 

campus when promulgating the Campus Carry Policy? 

Statement of the Case 

I. Factual and Legal Background 

A. Absent any contrary law, Texans may carry guns where they please. See 

ROA.1115. The Texas Constitution guarantees that “[e]very citizen shall have the 

right to keep and bear arms in the lawful defense of himself or the State.” Tex. Const. 

Art. I, § 23. And as the Supreme Court has recognized, the right to bear arms for 

self-defense is not a right given to the people by government; it is an “ancient right,” 

protected from government intrusion. District of Columbia v. Heller, 554 U.S. 570, 

599 (2008). 
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Prior to what has become known as the Campus Carry Law, Texas barred the 

carrying of handguns on college campuses. This prior restriction and others like it 

have a troubling origin. In 1871, Texas became the first state to ban its citizens from 

carrying handguns outside the home. Act approved Apr. 12, 1871, 12th Leg., R.S., 

ch. 34, § 1, 1871 Tex. Gen. Laws 25, 25, in 6 H.P.N. Gammel, The Laws of Texas 1822 

– 1897, at 927, 927 (Austin, Gammel Book Co. 1898). This law followed Texas’s first 

experiment with gun control—an 1866 law that forbade the carrying of “fire-arms 

on the enclosed premises or plantation of any citizen, without the consent of the 

owner or proprietor.” Act approved Nov. 6, 1866, 11th Leg., ch. 92, § 1, 1866 Tex. 

Gen. Laws 90, 90, in 5 H.P.N. Gammel, supra, at 1008, 1008. These were two of 

many similar gun-control laws enacted following the Civil War in both the South and 

North, “[t]he apparent goal of [which] was to intimidate the freedmen into an eco-

nomically subservient position.” Clayton E. Cramer, The Racist Roots of Gun Control, 

4 Kan. J.L. & Pub. Pol’y 17, 21 (1995); see also McDonald v. City of Chi., 561 U.S. 742, 

771 (2010) (“After the Civil War, many of the over 180,000 African Americans who 

served in the Union Army returned to the States of the old Confederacy, where sys-

tematic efforts were made to disarm them and other blacks.”); Stefan B. Tah-

massebi, Gun Control and Racism, 2 Geo. Mason U. C.R. L.J. 67, 73 (1991) (describ-

ing states’ strategy of “banning a particular class of firearms, in this case cheap hand-

guns, which were the only firearms the poverty-stricken freedmen could afford”).0F0F

1 

                                                
1 In English v. State, 35 Tex. 473 (1872), “the ‘Carpetbag Court,’” Banks v. State, 656 S.W.2d 

446, 451 n.4 (Tex. Crim. App. 1983) (Clinton, J., concurring), upheld the 1871 law. Plaintiffs have 
repeatedly quoted English throughout this case. See, e.g., Appellants Br. 3. The opinion in English, 
however, is openly racist, attributing the right to carry firearms in self-defense to the Spanish, 
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The 1871 law was not substantially modified until 1995, when, following the lead 

of many other states, the Texas Legislature provided for a license to carry a con-

cealed handgun in public. Act of May 16, 1995, 74th R.S., ch. 229, 1995 Tex. Gen. 

Laws 1998.  

Under current law, to become a “license holder” and thus be permitted to carry 

a handgun, Texas residents must satisfy numerous requirements administered by the 

Department of Public Safety (“DPS”). Among other requirements, applicants: 

• Must be at least 21 years old (with an exception for military members or vet-

erans);  

• Cannot have been convicted of a felony;  

• Cannot have been convicted of a Class A or B misdemeanor in the past five 

years;  

• Cannot be charged with a Class A or B misdemeanor or a felony;  

• Cannot be subject to a protective order or restraining order;  

• Cannot be chemically dependent;  

                                                
whom the court described as a “most peculiar” people, whose customs should give way to “the 
ideas of intelligent and well-meaning legislators.” English, 35 Tex. at 480; contra Heller, 554 U.S. 
at 599. That opinion “reveals how racism permeated legal thinking” in this area. Cramer, 4 Kan. 
J.L. & Pub. Pol’y at 20. In any event, the “intelligent and well-meaning legislators” of present day 
have different views of those in the 19th Century. Likewise, plaintiffs pull a quote from former 
Governor Hogg to the Texas Legislature contained in a message urging the raising of taxes and fees 
on those who sold pistols and other concealable weapons. See Appellants Br. 3-4 (quoting Message 
of Governor James Stephen Hogg to the Twenty-Third Legislature of Texas (January 12, 1893), in 
Speeches and State Papers of James Stephen Hogg, Ex-Governor of Texas 235, 235 (C. W. Raines 
ed. 1905)). It is now widely recognized that these “exorbitant business or transaction taxes were 
imposed in order to price handguns out of the reach of blacks and poor whites.” Tahmassebi, 2 
Geo. Mason U. C.R. L.J. at 74-75. 
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• Must be capable of exercising sound judgment regarding proper use and stor-

age of a handgun;  

• Must be qualified to purchase a handgun under federal and State law; 

• Must complete four hours of training; 

• Must pass a proficiency examination; and  

• Must submit identifying information, including two sets of fingerprints, pho-

tographs, residence and business addresses for the preceding five years, 

height, weight, driver license number, criminal history, and history of psychi-

atric hospitalization and treatment for drugs or alcohol. 

Tex. Gov’t Code §§ 411.172, 411.174, 411.188. DPS verifies this information, and has 

authority to conduct any investigation it determines necessary to ensure it is com-

plete and accurate. Id. §411.176. If a license is not issued within 90 days, it is consid-

ered denied. Id. §411.177(b); (c). 

DPS will suspend a person’s license if he or she fails to inform DPS of any change 

of name, address or status; commits an act of family violence and is subject to a pro-

tective order; or is charged with a Class A or B misdemeanor or equivalent offense, 

an offense under §42.01 of the Penal Code, or a felony under an information or in-

dictment. Tex. Gov’t Code § 411.187. 

From 1995 to the present day, the Texas Legislature has continued its thoughtful 

reformation of the State’s gun laws. As part of this reform effort, in 2003, the Legis-

lature amended the law to permit license holders to carry a handgun on the premises 

of any public facility on which carrying was not specifically banned. Act of May 23, 

2003, 78th Leg., R.S., ch. 1179, § 2, 2003 Tex. Gen. Laws 3364, 3364. At the time, 
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the premises of an educational institution were among locations where carrying a 

handgun was specifically banned. See id. 

B. In 2015, the Texas Legislature amended the State’s laws to permit the li-

censed possession of a concealed handgun on college campuses.1F1F

2 The Campus Carry 

Law amended the Government Code and Penal Code to authorize a license holder 

to carry a concealed handgun while on the campus of a public, private, or independ-

ent institution of higher education in Texas, except that after appropriate consulta-

tion a private or independent institution may prohibit license holders from carrying 

handguns on its campus. Tex. Gov’t Code § 411.2031(b), (e). The law provides that 

the president or other chief executive officer of a public institution of higher educa-

tion, after appropriate consultation and with the approval of the appropriate govern-

ing body, will establish reasonable regulatory provisions regarding carrying con-

cealed handguns by license holders. Id. § 411.2031(d-1)-(d-2). The law prohibits the 

                                                
2 The 2015 law was the result of more than fifteen years of consideration in the Texas Legis-

lature. The first legislative attempt in Texas to allow campus carry came in 1999: HB1035 was ap-
proved by the House Committee on Public Safety but did not make it to a vote before the legislative 
session ended. See Texas Legislature Online, History of HB1035 in the 76th Legislature, 
https://perma.cc/D2WZ-E995. Ten years later, SB1164 passed the Senate and was approved by 
the House Public Safety Committee, but did not receive a floor vote before the session ended. See 
Texas Legislature Online, History of SB1164 in the 81st Legislature, https://perma.cc/F36P-
GA6J. The next session, multiple campus-carry bills were introduced and approved by committees 
in both the House and Senate. See, e.g., Texas Legislature Online, History of SB354 in the 82d 
Legislature, https://perma.cc/QJX8-WFQ6; Texas Legislature Online, History of HB1167 in the 
82d Legislature, https://perma.cc/C9RU-RR2X. A minority of senators blocked further consider-
ation in the Senate, however, and the legislation died. CSSB354 S.J. of Tex., 82d Leg., R.S., at 2687 
(2011). A similar fate befell HB972 in 2013. See Texas Legislature Online, History of HB972 in the 
83d Legislature, https://perma.cc/4WVR-DNVD. 
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enactment of regulatory provisions “that generally prohibit or have the effect of gen-

erally prohibiting license holders from carrying concealed handguns on the campus 

of the institution.” Id. § 411.2031(d-1).2F2F

3 

The Campus Carry Law does not allow the open display of handguns on campus. 

Rather, a license holder commits a Class A misdemeanor offense if he or she inten-

tionally or knowingly displays a handgun in plain view of another person on a college 

campus. Tex. Penal Code § 46.035(a-1). 

C. To fulfill his responsibilities under the new law, the President of UT-Austin, 

Gregory Fenves, established the Campus Carry Policy Working Group (“Working 

Group”) to consider reasonable regulatory provisions regarding the carrying con-

cealed handguns by license-holders on campus. See ROA.312. The Working Group’s 

19 members included faculty, staff, students, an alumnus, a parent, and University 

administrators. ROA.339. The members were tasked with recommending the cam-

pus carry policies required under § 411.2031(d-1) to President Fenves, which they 

did in their Final Report. ROA.310-55. The final report detailed the Working 

Group’s extensive consultation with the University community in issuing its recom-

mendations, which included an online survey that generated over 3,300 comments; 

two public forums attended by roughly 400 people with 75 speakers (which were 

posted online); surveys seeking input about possible gun exclusion zones; attendance 

                                                
3 In that same session, the Legislature took steps to prevent other public agencies from barring 

the licensed carrying of a handgun on public property. See Act of May 24, 2015, 84th Leg., R.S., 
ch. 593, 2015 Tex. Gen. Laws 2000. 
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at various University meetings to speak and answer questions; informal communica-

tion with University community members; and review of additional comments, pe-

titions, and resolutions from various interested parties. ROA.312. 

In addition to this consultation with the University community, the Working 

Group met weekly during the Fall 2015 semester to deliberate regarding the best way 

to implement the statute’s requirements while maximizing campus safety, alleviat-

ing fears, and enhancing UT Austin’s role in the study of gun violence. ROA.320. 

The Working Group considered the available data to estimate how many students 

were likely to have licenses (less than one percent), other states’ experiences with 

laws permitting campus carry (there have been no incidents of classroom violence by 

individuals lawfully carrying on campus and “little evidence of campus violence that 

can be directly linked to campus carry”), data showing that “license holders are, as 

a group, extremely law-abiding,” and the results of legal challenges to other states’ 

carry statutes (all challenges have failed). ROA.312, 320-24. 

The Working Group’s Final Report made 25 recommendations, and detailed the 

reasons for each. ROA.325-35. The recommendations explained how handguns must 

be carried and stored, identified gun exclusion zones, and provided incidental imple-

mentation and proactive measures. ROA.325-35. The Working Group did not rec-

ommend that classrooms be identified as gun exclusion zones, concluding that “ex-

cluding handguns from classrooms would effectively prohibit license holders from 

carrying their handguns and so would violate” the Campus Carry Law. ROA.336. It 

considered that the only way to make classrooms gun exclusion zones while satisfy-
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ing the requirement that the policies not effectively prohibit concealed carry on cam-

pus would be to provide gun lockers at strategic locations around campus, so licen-

sees could store handguns before entering class. ROA.336. The Working Group re-

jected this approach, because “[a] policy that increases the number of instances in 

which a handgun must be stored multiplies the danger of accidental discharge” and 

“the risks to human life of placing gun lockers around campus would substantially 

outweigh any benefits that would accrue from banning concealed handguns in class-

rooms.” ROA.336. 

President Fenves accepted the Working Group’s recommendations, and in Feb-

ruary 2016, those recommendations were compiled into a policy document detailing 

his decision, entitled “Campus Carry Policies and Implementation Strategies.” 

ROA.297-307. The Board of Regents approved all but one of President Fenves’s rec-

ommendations: it excised a regulation that would have required a license holder car-

rying a semiautomatic handgun on campus to do so without a chambered round of 

ammunition. See ROA.356-60, 1315. 

The remaining 24 policies were incorporated into the Board of Regents’ Hand-

book of Operating Procedures. ROA.356-60. UT-Austin employees who act contrary 

the Campus Carry Policy—such as by banning handguns from classrooms in which 

they are teaching—may be subject to discipline. ROA.1033-36. 
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II. Judicial Proceedings. 

A. The three plaintiffs in this case are UT-Austin professors who wish to bar 

students from carrying handguns in classrooms in which plaintiffs are teaching. 

ROA.1113. Seeking an injunction that would allow them to do so, plaintiffs claim that 

“[c]ompelling professors at a public university to allow . . . students to carry con-

cealed guns in their classrooms chills their First Amendment rights to academic free-

dom.” ROA.1123. According to the professors, “they will have to pull back, con-

sciously or sub-consciously” from discussing controversial topics for “fear that [de-

bate] could expose other students or themselves to gun violence” if a student pos-

sessing a weapon “is moved to anger and impulsive action.” ROA.1124. Without 

citing any particular literature, plaintiffs also point to a so-called “weapons effect,” 

which they claim makes those possessing a gun more aggressive and has some un-

specified effect on others who are “aware” of the presence of a gun. ROA.1124-25.  

Each plaintiff provided the district court with a declaration describing her fear of 

what could happen because of campus carry. Plaintiff Dr. Jennifer Lynn Glass lec-

tures on two subjects—“abortion and welfare state tax policies”—that give her par-

ticular apprehension. Dr. Glass worries that “religiously conservative students,” 

who have “extreme views” (such as that abortion is not “a public health issue”) and 

“libertarian students” who are “hostile to women’s rights” are also the types “that 

. . . are more likely to own guns.” ROA.135. Dr. Glass never attempts to connect her 

speculation over who owns to guns to her fear of discussing controversial topics. Dr. 

Glass also worries that the stress of receiving a poor grade could lead to violence, 

ROA.135-36, but Dr. Glass fails to connect that in any way to classroom discussion. 
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Dr. Glass is also fearful because of her tangential connections to the locations of two 

mass shootings, one on the campus of the University of Iowa and one on the Univer-

sity of Texas, 27 years and 52 years ago, respectively. ROA.136-37. Dr. Glass fails to 

note that (1) neither Iowa nor Texas permitted campus carry at the time of those 

shootings, and (2) neither shooting was connected to classroom discussion. Finally, 

Dr. Glass worries that she has no way of knowing which of her students has a serious 

mental problem or a violent criminal history. ROA.136. Dr. Glass appears unaware 

that such persons cannot legally carry a gun in Texas. See supra pp. 6-7; see also 18 

U.S.C. § 922(d). 

According to Dr. Lisa Moore, she “must be free from fear from students with 

guns” in order “to properly teach [her] classes.” ROA.141. Dr. Moore’s fear stems 

from the mass shooting that took place on the campus of Virginia Tech University. 

ROA.141. Dr. Moore appears unaware that Virginia did not permit campus carry at 

the time of that shooting. Dr. Moore also appears unaware that the Virginia Tech 

shooting had no connection to classroom discussion.  

Dr. Mia Carter does not point to any source for her fear that allowing license-

holders to carry concealed handguns in classrooms will “restrict and deter open and 

robust classroom debate.” ROA.145. While Dr. Carter claims a tangential connec-

tion to two instances of gun misuse on a college campus, ROA.146, she fails to note 

that in neither case was the possession of a gun on campus legally permitted and in 

neither instance was the shooting connected to classroom discussion. 
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In addition to their First Amendment claim, plaintiffs bring claims under the 

Second and Fourteenth Amendments. Plaintiffs claim “a constitutional right to pro-

tection under the ‘well-regulated’ component of the Second Amendment.” 

ROA.1128. They assert that they have a Second Amendment right to bar handguns 

from their classrooms notwithstanding contrary law for the reason “that, in Texas, 

the carrying of handguns is not ‘well-regulated’ within the meaning of the Second 

Amendment,” because “[h]andgun regulation in Texas and nationwide is notori-

ously weak” and has too many “loopholes.” ROA.1117. Plaintiffs also claim that 

their rights to equal protection have been violated because, in their view, “[t]here is 

no rational basis for the division in the state’s policies between where concealed 

carry of handguns is permitted and where it may be prohibited.” ROA.1130.3F3F

4 

B. Plaintiffs moved for a preliminary injunction based on their First Amendment 

and Equal Protection claims, which the district court rejected. ROA.1100-10. In con-

cluding that plaintiffs were not likely to succeed on their First Amendment claim, 

the district court explained that it had 

searched the jurisprudence of this country from the ratification of the Con-
stitution forward and ha[d] found no precedent for Plaintiffs’ proposition 
that there is a right of academic freedom so broad that it allows them such 

                                                
4 Plaintiffs raised a final claim “[i]n the alternative only,” asserting that they have a First and 

Second Amendment right to require students in their respective classes who are “carrying a con-
cealed weapon to identify themselves.” ROA.1131. They do not press this alternative claim on ap-
peal. In any event, such a claim would fail for same reasons plaintiffs’ primary First and Second 
Amendment claims fail. See infra pp. 18-42. In a prior pleading, plaintiffs also raised a void-for-
vagueness challenge, which they have since dropped. 
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autonomous control of their classrooms—both physically and academi-
cally—that their concerns override decisions of the legislature and the gov-
erning body of the institution that employs them. 

ROA.1106-07. The district court reasoned that plaintiffs’ claim “must be bottomed 

on their right to speak and teach freely,” but “[n]either the Campus Carry Law nor 

Campus Carry Policy forbids them from doing so.” ROA.1107. The district court 

concluded that plaintiffs were unlikely to succeed on their Equal Protection claim 

because “requiring public universities to allow licensed individuals to carry con-

cealed handguns is a basis for the Campus Carry Law that bears a debatably rational 

relationship to the conceivable legitimate governmental end of enabling individuals 

to defend themselves” and “the University’s exclusion of handguns from some ar-

eas although the University allows them in classrooms and other areas furthers the 

University’s interest in promoting safety on campus and following the requirements 

of state law.” ROA.1108-09. 

Plaintiffs then filed their operative complaint, ROA.1113-33, which defendants 

moved to dismiss both for lack of standing and failure to state a claim, ROA.1170-

1222, 1232-58, 1267-91. The district court dismissed plaintiffs’ claims, concluding 

that they had failed to satisfy Article III’s standing requirement because “Plaintiffs’ 

subjective belief that a person may be more likely to cause harm to a professor or 

student as a result of the law and policy” was not “an injury-in-fact . . . traceable to 

any conduct of Defendants.” ROA.1302-03. 
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Summary of the Argument 

Plaintiffs’ First Amendment, Second Amendment, and Equal Protection claims 

all fail. Plaintiffs’ First Amendment claim fails for two reasons. First, plaintiffs do 

not have standing to raise the claim: neither their fear of their students nor their fear 

of discipline from UT-Austin should they ban guns is sufficient to satisfy Article-

III’s requirement that plaintiffs allege a judicially and legally cognizable injury-in-

fact. Second, plaintiffs’ First Amendment claim is based on a conception of the sup-

posed right to “academic freedom” that has no basis in law: the right to academic 

freedom, if it exists at all apart from the First Amendment’s universal guarantees, 

protects only institutions and protects only from direct interference in the content 

of instruction. Moreover, any interference in academic freedom caused by the Cam-

pus Carry Law or Policy is justified by the substantial government purposes of pro-

moting public safety and giving meaning to citizens’ right to bear arms in self-de-

fense. Plaintiffs’ Second Amendment claim fails because it relies on the Second 

Amendment’s prefatory clause to expand the meaning of the right to bear arms, 

while the Supreme Court has expressly rejected that line of reasoning. Finally, plain-

tiffs’ Equal Protection claim fails because it was rational for the Texas Legislature—

in enacting the Campus Carry Law—to distinguish between public and private prop-

erty and it was rational for UT-Austin—in promulgating the Campus Carry Policy—

to distinguish between classrooms and other areas of campus. 
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Standard of Review 

Defendants moved to dismiss plaintiffs’ operative complaint in its entirety on 

two grounds: (1) plaintiffs lacked standing to pursue their First Amendment claim 

and (2) plaintiffs failed to state a claim for which relief could be granted. See 

ROA.1170-1222, 1232-58, 1267-91. The district court granted defendants’ motion on 

the former basis and this Court reviews that decision de novo. Moore v. Bryant, 853 

F.3d 245, 248 (5th Cir. 2017), cert. denied, 138 S. Ct. 468 (2017). Although the district 

court did not answer the legal question of whether plaintiffs’ factual allegations state 

a claim, “[i]t is an elementary proposition . . . that this court may affirm the district 

court’s judgment on any grounds supported by the record.” Sobranes Recovery Pool 

I, LLC v. Todd & Hughes Constr. Corp., 509 F.3d 216, 221 (5th Cir. 2007) (quotation 

marks omitted). 
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Argument 

This Court should affirm the district court’s dismissal of plaintiffs’ complaint in 

its entirety. 

I. Plaintiffs’ First Amendment Claim Fails for Lack of Standing and 
Lack of Merit. 

A. Plaintiffs lack standing to bring a First Amendment challenge to 
Texas’s Campus Carry Law or UT-Austin’s Campus Carry 
Policy. 

To establish Article III standing, “these plaintiffs must show ‘(1) that they suf-

fered an injury in fact, which is a concrete and particularized invasion of a legally 

protected interest; (2) that the injury is traceable to the challenged action of the de-

fendant; and (3) it is likely, rather than merely speculative, the injury will be re-

dressed by a particular decision.’” Williams v. Parker, 843 F.3d 617, 620 (5th Cir. 

2016) (alteration omitted). These elements are commonly referred to as the “injury-

in-fact,” “causation,” and “redressability” requirements. “Each of these three ele-

ments blends into the others.” 13A Charles A. Wright, et al., Federal Practice and 

Procedure § 3531.4 at 138 (3d ed. 2008). 

“The law of Article III standing . . . serves to prevent the judicial process from 

being used to usurp the powers of the political branches.” Clapper v. Amnesty Int’l 

USA, 568 U.S. 398, 408 (2013). For this reason, courts’ evaluation of standing is 
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“especially rigorous when reaching the merits of the dispute” challenging the ac-

tions of co-equal government actors. Id.; see also Urban Contractors Alliance of St. 

Louis v. Bi-State Dev. Agency, 531 F.2d 877, 882 (8th Cir. 1976).4F4F

5  

Plaintiffs’ claimed injury is that, compelled to allow the licensed carry of a con-

cealed weapon in UT-Austin classrooms in which they are teaching, they have pulled 

back on “the robust exchange of ideas . . . critical to . . . academic freedom” for fear 

of inciting gun violence by one or more of their students. ROA.1123-24; Appellants’ 

Br. 12-14. As the district court correctly concluded, however, this fear is subjective 

and completely dependent on the acts of third parties. ROA.1302-03. As a result, it 

is not sufficient support to standing. See Clapper, 568 U.S. at 416-18. 

Plaintiffs attack the district court’s conclusion on two fronts, but neither is more 

than misdirection. First, plaintiffs argue that their belief that robust debate will be 

hampered is not subjective; rather, it is supported by the plaintiffs’ declarations, 

studies, and other evidence. See Appellants’ Br. 30-35; see also Amicus Br. 18-23. But 

the question is not whether the alleged chill is actually happening, it is whether the 

fear that is causing the alleged chill—here, the fear of a student using a gun in re-

                                                
5 Plaintiffs’ invocation of supposedly “relaxed” standing requirements in the First Amend-

ment realm is misplaced. Appellants’ Br. 29. Prudential standing rules may be relaxed, but only in 
the context of pleading an overbreadth claim and alleging injury to non-parties. See Craig v. Boren, 
429 U.S. 190, 195 n.4 (1976); J & B Entm’t, Inc. v. City of Jackson, Miss., 152 F.3d 362, 366 (5th 
Cir. 1998). Plaintiffs have not pleaded an overbreadth claim. In any case, “this relaxation does not 
eliminate the distinct and independent requirement of Article III that the dispute between the par-
ties must amount to a case or controversy.” Henderson v. Stalder, 287 F.3d 374, 385 n.4 (5th Cir. 
2002). Plaintiffs actually before the court must satisfy the same Article III standing requirements, 
no matter the source of their claim. 
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sponse to a classroom discussion—is of a harm that is certainly impending and di-

rectly connected to the challenged government action. Plaintiffs’ fear is neither. Sec-

ond, plaintiffs argue that UT-Austin’s threat of discipline against them if they bar 

the licensed carrying of concealed handguns in classrooms is an imminent, certainly 

impending harm sufficient to support standing. Appellants’ Br. 30. But the threat of 

discipline plaintiffs raise has nothing to do with plaintiffs’ speech, so it cannot sup-

port standing for plaintiffs’ First Amendment claim. 

1. Plaintiffs’ fear of their students cannot support standing. 

Each plaintiff’s self-imposed chill on the robust debate of controversial topics is 

based on a fear that the following events will occur: 

1) One of the less-than-one-percent of UT-Austin students who is licensed to 

carry a handgun will sign up for and attend her course; 

2) That student will choose to bring his gun to class on the day a controversial 

topic is discussed; 

3) That student will become upset by the ensuing discussion; and 

4) That student will react by using his gun in an act of violence. 

See ROA.1123-27. 

As the district court correctly recognized, this chain of possibilities shows that 

plaintiffs’ self-censorship is built upon a subjective belief about imagined future 

events that reflects speculation piled upon speculation. ROA.1303. Plaintiffs are un-

able to point to a single instance in which this succession of events has ever occurred, 

and they are unable to allege any facts suggesting that this feared harm is even a re-

alistic, let alone “‘imminent,’” possibility. Lujan v. Defs. Of Wildlife, 504 U.S.555, 
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564 (1992); cf. ROA.321 (Working Group referring to data showing that “license 

holders, as a group, are extremely law-abiding”). Plaintiffs “cannot manufacture 

standing by choosing to” self-censor “based on hypothetical future harm that is not 

certainly impending.” Clapper, 568 U.S. at 402. 

a. Plaintiffs do not challenge the district court’s conclusion that their fear of their 

students is premised on speculation. Instead, plaintiffs attack a straw man. Plaintiffs 

contend that their concerns about chilling classroom discussion are valid and realis-

tic, and shared by numerous others, including President Fenves, other faculty, and 

various national organizations. Appellants’ Br. 31-32; see also Amicus Br. 18-23. 

Plaintiffs complain that “[t]he district court took no account of this broader commu-

nity of views.” Appellants’ Br. 32. No one, however, has ever challenged whether 

plaintiffs or others will actually chill their classroom discussion in response to cam-

pus carry. At this stage, that allegation is accepted as true. But plaintiffs are answer-

ing the wrong question: it is not whether plaintiffs’ chill is happening, but whether 

the fear causing the chill is actionable, which in turn depends on whether the harm 

feared is certainly impending and directly connected to government action.  

In Clapper, for example, no one doubted that the plaintiffs there had truly in-

curred “costs . . . to avoid surveillance.” 568 U.S. at 417. But because the threat of 

“interception” of their communications was not “certainly impending,” the costs 

that they incurred were not sufficient to support standing. Id. Likewise here, plain-

tiffs may well be suffering self-censorship, but that is not a cognizable injury for Ar-

ticle-III purposes. It would have made no difference in Clapper if the plaintiffs had 

shown additional persons were taking the same precautions. If the harm feared is not 
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certainly impending, it makes no difference how many people fear it.5F5F

6 Gun violence 

in a classroom “is a very serious matter,” but “the existence of [such a danger] in 

this case is only conjectural or hypothetical and is therefore not imminent for Article 

III purposes.” Phillips v. DeWine, 841 F.3d 405, 417 (6th Cir. 2016), cert. denied, 138 

S. Ct. 301 (2017). 

b. Plaintiffs’ theory of injury suffers an additional fatal flaw: their fear and con-

comitant chill depends on the decisions of third parties to break the law. This con-

firms that plaintiffs’ feared harm is too speculative and also severs any connection 

between that harm and the Campus Carry Law and Policy. The Supreme Court has 

expressed “reluctance to endorse standing theories,” like plaintiffs’, “that rest on 

speculation about the decisions of independent actors.” Clapper, 568 U.S. at 414. 

This Court has been even more forceful: “It is well settled that ‘a claim of injury 

generally is too conjectural or hypothetical to confer standing when the injury’s ex-

istence depends on the decisions of third parties.’” Hotze v. Burwell, 784 F.3d 984, 

995 (5th Cir. 2015) (quoting Little v. KPMG LLP, 575 F.3d 533, 540 (5th Cir. 2009)). 

As described above, plaintiffs’ chill-causing fear depends a student’s deciding to 

obtain a license-to-carry, deciding to enroll in one of plaintiffs’ classes, deciding to 

bring a gun to class on a day when a controversial topic is discussed, and deciding to 

violate the law and risk significant punishment by responding to an academic debate 

                                                
6 Plaintiffs’ reliance on the purported existence of studies showing that people alter behavior 

when they are aware a gun is present, Appellants’ Br. 15-16; ROA.1124-25, is misplaced for the 
additional reason that any gun lawfully carried into a classroom will be concealed. See Tex. Penal 
Code § 46.035(a-1); see also Appellants’ Br. 11-13 (complaining that plaintiffs are unable to tell who 
is carrying a gun). 
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with violence. Because plaintiffs’ “claim of injury depends on several layers of deci-

sions by third parties . . . [it] is too speculative to confer Article III standing.” Little, 

575 F.3d at 541. When one of those necessary third-party decisions includes breaking 

the law, it is beyond cavil that the feared harm is too speculative to support standing. 

See, e.g., City of L.A. v. Lyons, 461 U.S. 95, 105 (1983) (standing cannot be based on 

speculation that the plaintiff might be subjected to an illegal chokehold by a police 

officer); Citizen Ctr. v. Gessler, 770 F.3d 900, 911 (10th Cir. 2014) (plaintiffs’ theory 

that the challenged law gave officials the opportunity to act illegally could not sup-

port standing); Lamar v. Whiteside, 606 F.2d 88, 88 (5th Cir. 1979) (per curiam) 

(prisoners lacked standing to challenge allegedly discriminatory practices by parole 

board on theory “that beneficiaries of allegedly discriminatory hiring practices will 

tend naturally themselves to discriminate, to the detriment of minority prisoners 

such as” plaintiffs). 

c. Relatedly, because plaintiffs’ chill arises from the possibility that a third party 

will break the law, it is wholly speculative whether an injunction allowing plaintiffs 

to bar guns in classrooms would cure that chill. A plaintiff who proves a cognizable 

injury-in-fact must additionally demonstrate that it is “‘likely,’ as opposed to merely 

‘speculative,’ that the injury will be ‘redressed by a favorable decision.’” Lujan, 504 

U.S. at 561 (citation omitted); see Am. Civil Liberties Union v. Nat’l Sec. Agency, 493 

F.3d 644, 672 (6th Cir. 2007) (explaining that if the requested relief “will not guar-
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antee the prevention of [the feared] misconduct,” plaintiff “fails to satisfy the re-

dressability element”) (citing Leeke v. Timmerman, 454 U.S. 83, 84-85 (1981)).6F6F

7 

Plaintiffs have failed to do that, which is another reason why they lack standing. 

Plaintiffs’ fear and concomitant chill depends on students breaking the law. Al-

lowing these professors to ban guns in classrooms, however, will have no effect on a 

student’s willingness to break the law: if a student is willing to violate the Texas Pe-

nal Code and risk life in prison or the death penalty by using his weapon, it is wholly 

speculative that a professor’s individual rule will stop him. Accordingly, it is wholly 

speculative that allowing professors to ban guns would eliminate plaintiffs’ claimed 

fear and resulting chill. Confirming this, plaintiffs’ current fear of violence is based 

exclusively on incidents in which a person illegally brought a gun onto a college cam-

pus. See supra p. 13. Put simply, permitting more rules will not assuage a genuine fear 

of rule-breaking. 

d. Amici’s reliance, Amicus Br. 13-14, on NAACP v. Alabama, 357 U.S. 449 

(1958), is misplaced. The only question of standing addressed by NAACP concerned 

organizational standing. Id. at 458-60; see, e.g., Danos v. Jones, 652 F.3d 577, 582 (5th 

Cir. 2011) (citing NAACP); Church of Scientology of Cal. v. Cazares, 638 F.2d 1272, 

1278 (5th Cir. 1981) (same). Although the Court relied on the acts of third parties—

retaliation against members of the NAACP—it did so only in addressing the merits 

                                                
7 All citations to American Civil Liberties Union are to the opinion of Judge Batchelder, which 

the Supreme Court relied on heavily in Clapper. See 568 U.S. at 411, 416, 418-20. 
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of the First Amendment claim. Accordingly, NAACP does not stand for the propo-

sition that harms dependent on the actions of third parties are sufficient to support 

standing. See Ariz. Christian Sch. Tuition Org. v. Winn, 563 U.S. 125, 144 (2011) 

(“When a potential jurisdictional defect is neither noted nor discussed in a federal 

decision, the decision does not stand for the proposition that no defect existed.”). 

In any event, plaintiffs’ claimed fear of harm does not come close that addressed 

in NAACP. In that case, the plaintiff alleged and proved numerous instances in 

which the feared harm came to pass, such that the court considered a repeat “inevi-

tabl[e].” 357 U.S. at 461-63. And there was no doubt that a favorable judgment pre-

venting Alabama’s required disclosure of member identities would redress the 

claimed harm, because there was no other viable way for third parties to discover the 

identities of NAACP members. In contrast, the UT-Austin Working Group was un-

able to find a single instance of an intentional shooting on a college campus that al-

lowed the carrying of firearms. ROA.323. Plaintiffs also identify none. And, as just 

demonstrated, it is pure speculation that allowing plaintiffs to ban guns in classrooms 

would redress their claimed “fear [of] students with guns.” ROA.141. NAACP does 

not help plaintiffs’ case for standing; it only makes clearer what they are missing. 

2. Plaintiffs’ fear of discipline if they ban guns cannot support  
standing. 

Unable to establish standing with the unfounded fears of their students commit-

ting violence, plaintiffs next cite their fear that, if they ban guns in class, they will be 

disciplined by UT-Austin. Because they are “unquestionably regulated by the” 

Campus Carry Policy, plaintiffs argue, they have standing to challenge that policy. 
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Appellants’ Br. 35 (quotation marks omitted). But while plaintiffs surely face an im-

pending harm in the form of discipline if they fail to allow licensed students to carry 

a concealed handgun in class, that harm has nothing to do with their speech. Plain-

tiffs’ First Amendment claim is premised on their supposed right to robustly discuss 

academic topics, but “[n]either the Campus Carry Law nor Campus Carry Policy 

forbids them from doing so.” ROA.1107. Rather, plaintiffs’ allegations and their dec-

larations make clear that, “to the extent the plaintiffs . . . are prevented, required, 

compelled, or coerced in their” speech, “it is due not to any direct and immediate 

order or regulation by the government, but to circumstances stemming from the 

plaintiffs’ own subjective apprehension” about what a non-party student might one 

day do. Am. Civil Liberties Union, 493 F.3d at 663-64. Plaintiffs’ bait-and-switch does 

not solve their lack of standing: because the threatened discipline has nothing to do 

with any First Amendment activity, it is not an “invasion of a legally protected interest” 

connected to the First Amendment, Williams, 843 F.3d at 620 (emphasis added), 

and thus cannot support standing to raise a First Amendment claim.  

“Although standing in no way depends on the merits of the plaintiff’s conten-

tion that particular conduct is illegal, it often turns on the nature and source of the 

claim asserted.” Warth v. Seldin, 422 U.S. 490, 500 (1975) (citation omitted). The 

nature and source of plaintiffs’ claim is relevant here because, as the Supreme Court 

made clear in Lewis v. Casey, 518 U.S. 343 (1996), the injury relied on by a plaintiff 

for standing, to be judicially cognizable, must have some connection to the right al-

legedly violated. See id. at 351 (distinguishing the injury alleged from the “relevant 

actual injury” for the claim raised) (emphasis added); accord Raines v. Byrd, 521 U.S. 
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811, 819 (1997) (“We have . . . stressed that the alleged injury must be legally and 

judicially cognizable. This requires, among other things, that the plaintiff have suf-

fered an invasion of a legally protected interest.”) (emphasis added; quotation marks 

omitted); Andrew Hessick, Standing, Injury in Fact, and Private Rights, 93 Cornell L. 

Rev. 275, 307 (2008) (“The cognizability inquiry . . . asks whether the conduct lead-

ing to [the alleged] factual injury involved the invasion of a legally protected inter-

est.”). If plaintiffs cannot connect the injury invoked to the right asserted, it will not 

suffice to support standing. See, e.g., Ass’n for Retarded Citizens of Dall. v. Dall. Cty. 

Mental Health & Mental Retardation Ctr. Bd. of Trs., 19 F.3d 241, 244 (5th Cir. 1994) 

(advocacy organization could not rely on expenditure of resources to support stand-

ing because it asserted “no legally-protected interest in not expending their resources 

on behalf of individuals for whom they are advocates”). 

In Lewis, prison inmates brought access-to-court claims alleging that the law li-

brary and legal assistance program in their prison were inadequate. 518 U.S. at 350. 

The Court dismissed these claims on standing grounds, reasoning that because the 

Sixth Amendment’s guarantee of access to courts protected only the ability to actu-

ally file non-frivolous claims, plaintiffs could not establish standing to bring such a 

claim simply by alleging that they were denied certain legal services, even though 

that denial was an injury. Id. at 351. Rather, a plaintiff has to “go one step further and 

demonstrate that the alleged [government action] hindered his efforts to” exercise 

the right relied on; there, the right “to pursue a legal claim.” Id. 

Plaintiffs are in the same position as the dismissed plaintiffs in Lewis. Applying 

the reasoning of Lewis, to plead an invasion of a legally protected interest in the First 
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Amendment context, the alleged “imminence of concrete, harmful action” by the 

government must be “for specifically contemplated First Amendment activity.” 

United Presbyterian Church in the U.S.A. v. Reagan, 738 F.2d 1375, 1380 (D.C. Cir. 

1984) (emphasis added); accord Fairchild v. Liberty Indep. Sch. Dist., 597 F.3d 747, 

755 (5th Cir. 2010) (“Fairchild has satisfactorily shown that she is seriously inter-

ested in engaging in a course of conduct arguably affected with a constitutional interest, 

but proscribed by statute.”) (emphasis added; quotation marks and footnotes omitted); 

see also Prison Legal News v. Livingston, 683 F.3d 201, 212-13 (5th Cir. 2012) (distin-

guishing Lewis because plaintiffs’ alleged First Amendment injury—“denial of the 

opportunity to communicate with certain inmates”—“resulted directly from the 

government action it challenges as illegal”). Plaintiffs complain that they will face 

discipline if they ban handguns from UT-Austin classrooms in which they are teach-

ing, but they do “not even argue for[] a free-standing right” under the First Amend-

ment to ban guns; accordingly, threatened discipline for that activity is “not a ‘rele-

vant injury in fact’” for a First Amendment claim. Prison Legal News, 683 F.3d at 212 

(quoting Lewis, 518 U.S. at 353 n.4); accord, e.g., Smith v. Frye, 488 F.3d 263, 273 (4th 

Cir. 2007) (no standing to raise First Amendment claim where injury relied on did 

not implicate First Amendment right); Curry v. Regents of Univ. of Minn., 167 F.3d 

420, 422 (8th Cir. 1999) (same).  

Indeed, it is precisely because the ability of a public employee to ban guns on 

state property is not “affected with a constitutional interest,” Fairchild, 597 F.3d at 

755, that plaintiffs have pleaded a chill on academic debate, something that is at least 

arguably so affected. But plaintiffs hit a dead end here, because the Campus Carry 
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Law and Policy do not “proscribe[]” robust discussion of controversial topics. Id. 

Plaintiffs thus do not face the “classic dilemma for an affected party” in the First 

Amendment arena: “either to engage in the expressive activity, thus courting [gov-

ernment sanction], or to succumb to the threat, thus forgoing free expression.” N.H. 

Right to Life Political Action Comm. v. Gardner, 99 F.3d 8, 14 (1st Cir. 1996).7F7F

8  

As Lewis instructs, plaintiffs “must go one step further and demonstrate” that 

the imminent threat of discipline “hindered” their speech in a way to that supports 

standing. 518 U.S. at 351. And it is in trying to bridge that gap that plaintiffs must fall 

back on their speculative fear of their students. And, as explained above, supra Part 

I.A.1, that dooms plaintiffs’ standing to sue. To put it another way that fits plaintiffs’ 

theory to a T, federal courts will not entertain claims “where the plaintiff seeks to 

change the defendant’s behavior only as a means to alter the conduct of a third party, 

not before the court, who is the direct source of the plaintiff’s injury.” Fulani v. 

Brady, 935 F.2d 1324, 1330-31 (D.C. Cir. 1991); see Ashley v. U.S. Dep’t of Interior, 

408 F.3d 997, 1003 (8th Cir. 2005) (same); Frank Krasner Enters., Ltd. v. Montgomery 

Cty., Md., 401 F.3d 230, 235 (4th Cir. 2005) (same); see also Doe v. Cuomo, 755 F.3d 

105, 114 & n.5 (2d Cir. 2014) (plaintiff did not have standing to challenge sex offender 

registration requirement on the basis that compliance with the requirement would 

make him subject to other laws that would, in turn, violate his rights). 

                                                
8 So, while amici are correct that “[s]elf-censorship undertaken to avoid violating a regulation 

or statute constitutes a cognizable First Amendment injury,” Amicus Br. 13, that course of events 
is not what plaintiffs have alleged. According to plaintiffs, their self-censorship is in response to 
fear of their students, not fear of discipline. 
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The Supreme Court’s decision in Meese v. Keene, 481 U.S. 465 (1987) (cited at 

Appellants’ Br. 33-34), does not help plaintiffs. “It is evident from even a cursory 

reading of [Meese] . . . that [the plaintiff] was subject to a regulatory statute that di-

rectly and expressly ordered the labeling of the films in the manner that would cause 

the harm.” Am. Civil Liberties Union, 493 F.3d at 664 (emphasis omitted); see also 

Clapper, 568 U.S. at 420 (similarly distinguishing Meese). The plaintiff in Meese al-

leged a reputational injury that was directly connected to the government’s officially 

associating plaintiff’s expressive activity with foreign “political propaganda,” which 

the plaintiff claimed violated the First Amendment. See 481 U.S. at 467-68. The Su-

preme Court concluded that if a law puts a plaintiff “to the Hobson’s choice” of not 

speaking in a particular way or “suffering an injury to his reputation” caused by gov-

ernment action, that plaintiff has standing to challenge the law in question on First 

Amendment grounds. Id. at 475. Here, plaintiffs cannot point to a similar relation-

ship between the Campus Carry Law or Policy and their allegedly burdened First 

Amendment activity—robust academic debate. In between the Campus Carry Law 

and Policy and plaintiffs’ allegedly burdened speech is unsupported conjecture con-

cerning the “conduct of a third party, not before the court,” Fulani, 935 F.2d at 1330-

31, and that is not sufficient to support standing. 
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B. Any supposed right to academic freedom does not include the 
power of an individual professor to override state law and institu-
tional policy in the service of robust academic debate. 

If this Court concludes that plaintiffs have standing to raise their First Amend-

ment claim, it should nonetheless affirm the district court because plaintiffs’ theory 

of relief is baseless. As this Court has recognized in a similar circumstance, “remand 

to the district court simply to consider the merits of [this claim] would be a waste of 

judicial resources because [the] claims fail as a matter of law.” Halbert v. City of Sher-

man, Tex., 33 F.3d 526, 530 (5th Cir. 1994); accord, e.g., Fairchild, 597 F.3d at 754 

(having disagreed with the district court on standing, this Court affirmed on the al-

ternative ground that plaintiff’s claim lacked merit); Booker v. Koonce, 2 F.3d 114, 116 

n.18 (5th Cir. 1993) (“To remand this case to the district court for an inevitable grant 

of [a Rule 12(b)(6) motion] and yet another appeal therefrom would be a purposeless 

waste of scarce judicial resources.”); cf. ROA.1106-07 (district court expressing pro-

found skepticism of plaintiff’s First Amendment claim).8F8F

9 

                                                
9 Although there is dictum from this Court’s opinion in Man Roland, Inc. v. Kreitz Motor Ex-

press, Inc., 438 F.3d 476, 483 (5th Cir. 2006) (cited at Appellants’ Br. 36), to the effect that, absent 
special circumstances, the Court “will not consider an issue passed over by the district court,” 
that case did not involve alternative grounds to affirm. Rather, appellant sought not just reversal, 
but judgment in its favor. Id. The Court said it was “all but impossible to assess the merits” of 
appellant’s argument without findings-of-fact from the district court. Id. And the cases cited by 
Man Roland each involved issues that were either not briefed in the district court or inappropriate 
for review for some independent reason. See Shanks v. AlliedSignal, Inc., 169 F.3d 988, 993 n. 6 (5th 
Cir. 1999) (“This claim was raised for the first time on appeal, and we shall not address it. . . .  
More significantly, we lack jurisdiction over such claims.”); Baker v. Bell, 630 F.2d 1046, 1055 (5th 
Cir. 1980) (“[T]he [issues] were neither brought to the attention of the trial court nor addressed 
by its decision.”). The same is true of the two other cases cited by plaintiffs. See Bowman Transp., 
Inc. v. Ark.-Best Freight Sys., Inc., 419 U.S. 281, 299 (1974) (“The issue was not briefed or argued 
here, owning to the limitations set forth in our order noting probable jurisdiction.”); United States 
v. Garcia, 719 F.2d 108, 109 (5th Cir. 1983) (remanding for evidentiary development). In contrast, 
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If plaintiffs were not professors, but any other public employees, their First 

Amendment claim would run headlong into Garcetti v. Ceballos, 547 U.S. 410 (2006). 

There, the Supreme Court rejected the idea that public employees, when speaking 

“pursuant to their official duties,” as plaintiffs do when they lead class discussions, 

“are . . . speaking as citizens for First Amendment purposes.” Id. at 421. Because 

“[r]estricting speech that owes its existence to a public employee’s professional re-

sponsibilities does not infringe any liberties the employee might have enjoyed as a 

private citizen,” working conditions that chill certain speech made as part of one’s 

job do not give rise to a First Amendment claim. Id. at 421-22. 

Plaintiffs, however, claim a special privilege as academics. They rest their claim 

on a supposed First Amendment right to “academic freedom,” which, plaintiffs as-

sert, gives them the privilege to dictate their working conditions to their employer so 

long as they claim some interference with robust academic debate. Appellants’ Br. 

24-27; Amicus Br. 23-25.  

The right to “academic freedom” is an elusive concept as a legal matter. Alt-

hough the Supreme Court has, at various times, referenced the concept, it “has 

never once invalidated a state regulation on the grounds that it violated a right to 

academic freedom.” Emergency Coal. To Defend Educ. Travel v. U.S. Dep’t of the 

Treasury, 545 F.3d 4, 19–20 (D.C. Cir. 2008) (Silberman, J., concurring); accord 

Urofsky v. Gilmore, 216 F.3d 401, 412 (4th Cir. 2000) (en banc). More recently, the 

                                                
the merits of plaintiffs’ claims were addressed by the parties below and all the Court need do on 
appeal is look at plaintiffs’ operative complaint. Addressing the merits in this situation is “sup-
port[ed] [by] cases too numerous to cite.” Sobranes Recovery Pool I, LLC, 509 F.3d at 221. 
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Supreme Court has been willing to grant only that there is “some argument” for the 

existence of such an “interest[].” Garcetti, 547 U.S. at 425. And at least two circuits 

have expressly rejected the notion that academic freedom is actionable apart from 

the First Amendment’s universal protections, refusing “to construe the First 

Amendment in a manner that would promote such inequality.” Schrier v. Univ. of 

Colo., 427 F.3d 1253, 1266 (10th Cir. 2005); Bishop v. Aronov, 926 F.2d 1066, 1075 

(11th Cir. 1991) (“Though we are mindful of the invaluable role academic freedom 

plays in our public schools, particularly at the post-secondary level, we do not find 

support to conclude that academic freedom is an independent First Amendment 

right.”). 

Fortunately, this Court need not wrestle with whether to recognize, and how to 

define, a right to academic freedom. This is because, “[e]ven assuming that speech 

rights guaranteed by the First Amendment take on a special meaning in an academic 

setting, they do not require government to allow teachers employed by it to partici-

pate in institutional policymaking.” Minn. State Bd. for Cmty. Colls. v. Knight, 465 

U.S. 271, 288 (1984). Yet that is exactly what plaintiffs aim to do. If plaintiffs are 

correct that they are constitutionally exempt from any law or policy that makes ro-

bust academic debate incrementally more difficult, then they essentially have veto 

power over any number of generally applicable laws and institutional policies. That 

limitless conception of academic freedom has no basis in law. Rather, to the extent 

academic freedom exists at all as a constitutional interest, it protects only institutions 

and affects only content-based state action. In any event, any intrusion on plaintiffs’ 
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purported right to academic freedom is justified by the State’s interest in promoting 

public safety and the right to bear arms. 

1. The right to academic freedom, if it exists, belongs to the institu-
tion, not the individual professor. 

Assuming a right to academic freedom exists, it cannot help plaintiffs, because 

it is not their right to assert. Academic freedom protects, at most, the educational 

autonomy of institutions, not individuals. This Court has never definitively recog-

nized or defined a right to academic freedom apart from the protections applicable 

to all under the First Amendment.9F9F

10 When it has come up, however, the Court has 

described the interest as belonging to the university, not the professor. See Fisher v. 

Univ. of Tex. at Austin, 631 F.3d 213, 231 (5th Cir. 2011) (referencing “academic free-

dom” in terms of “a university’s academic decisions”), vacated and remanded, 570 

U.S. 297 (2013); see also Tex. Faculty Ass’n v. Univ. of Tex. at Dall., 946 F.2d 379, 387 

(5th Cir. 1991) (referring to “the university’s interest in academic freedom”). In do-

ing so, the Court was on track with every circuit to consider the scope of academic 

freedom, each of which has confined it to an institutional, not individual, right. 

The first mention of academic freedom in the Supreme Court, Justice Frankfur-

ter’s concurrence in Sweezy v. New Hampshire, 354 U.S. 234 (1957), expressly tied 

the interest to institutions, not individuals. See id. at 263 (Frankfurter, J., concurring 

in result) (discussing “the four essential freedoms of a university—to determine for 

                                                
10 Kingsville Independent School District v. Cooper, 611 F.2d 1109 (5th Cir. 1980) (cited at Ap-

pellants’ Br. 25; Amicus Br. 10-11 & n.9), did not even mention “academic freedom,” let alone 
define it. It addressed a run-of-the-mill claim that an individual’s First Amendment right to speak 
had been violated by governmental action. 
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itself on academic grounds who may teach, what may be taught, how it shall be 

taught, and who may be admitted to study”) (emphasis added; quotation marks 

omitted). Later, in Keyishian v. Board of Regents, 385 U.S. 589 (1967), the Supreme 

Court struck a New York that prevented universities from hiring professors who as-

sociated with certain disfavored groups. Although the court did not rely on a right to 

academic freedom to strike the law—it cited the concept merely to reject the idea 

that the State had some special interest in “keeping subversives out of the teaching 

ranks,” id. at 602—it recognized that the concept suggested that universities should 

have latitude to determine who should teach. See Univ. of Pa. v. E.E.O.C., 493 U.S. 

182, 198 (1990) (noting that Keyishian was a case involving governmental infringe-

ment on the right of an institution “to determine for itself on academic grounds who 

may teach”) (internal quotation marks omitted). 

Consistent with the concept’s origins, every court to expressly consider the 

question has concluded that, “to the extent the Constitution recognizes any right of 

‘academic freedom’ above and beyond the First Amendment rights to which every 

citizen is entitled, the right inheres in the University, not in individual professors.” 

Johnson-Kurek v. Abu-Absi, 423 F.3d 590, 593 (6th Cir. 2005); accord Borden v. Sch. 

Dist. of Twp. of E. Brunswick, 523 F.3d 153, 172 (3d Cir. 2008); Urofsky, 216 F.3d at 

410.10F10F

11 Should this Court reach the question, it should likewise conclude that aca-

demic freedom protects, at most, institutions, not individuals. 

                                                
11 Other courts have assumed without deciding that there is an individual right to academic 

freedom, so that they could reject the claims in the case on other grounds. See, e.g., Emergency Coal. 
to Defend Educ. Travel, 545 F.3d at 12; Cohen v. San Bernardino Valley Coll., 92 F.3d 968, 971 (9th 
Cir. 1996). Plaintiffs cite Vega v. Miller, 273 F.3d 460, 480 (2d Cir. 2001), as holding that a right to 
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2. The right to academic freedom, if it exists, protects only from  
content-based regulations. 

The most that a right to academic freedom could give an individual professor is 

protection from content-based restrictions. Anything more would cross over into in-

terfering with “institutional policymaking,” which, the Supreme Court has held, in-

dividual professors have no right to do. Knight, 465 U.S. at 288. For example, if plain-

tiffs are right, and they have the privilege of overruling state law and institutional 

policy when doing so will enhance the quality of academic debate, then there is no 

obvious reason why they could not exclude from their classes, in addition to guns, 

particular students or political viewpoints. Cf. ROA.141 (Dr. Moore recounting how 

a student concerned about the “homosexual agenda” made class discussion diffi-

cult). Or why they could not override a university’s admission decision for a student, 

or a state’s bar on race-based admission, if they conclude that doing so will add to 

the quality of classroom debate. College professors are not entitled to run the agency 

that employs them any more than other public employees. 

Limiting any right to academic freedom to content-based restrictions not only 

conforms with the needs of the states as employers, it is consistent with Supreme 

Court precedent. In University of Pennsylvania v. E.E.O.C., an institution tried to 

block “disclosure of peer review evaluations” on the basis that doing so would “re-

sult in divisiveness and tension, placing strain on faculty relations and impairing the 

                                                
academic freedom protects classroom discussion. Appellants’ Br. 25. Plaintiffs, however, cited the 
dissent in that case, not the controlling opinion. The majority in Vega saw “no reason to rule defin-
itively” on the professor-plaintiff’s proposed concept of academic freedom because the defendants 
were entitled to qualified immunity regardless. 273 F.3d at 468. 
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free interchange of ideas that is a hallmark of academic freedom.” 493 U.S. at 196-

97. The Supreme Court concluded that, even if a stand-alone right of academic free-

dom could be gleaned from prior case law, “[i]n those cases government was at-

tempting to control or direct the content of the speech engaged in by the university 

or those affiliated with it.” Id. at 197.11F11F

12 Because the government action challenged 

in University of Pennsylvania was not “intended to” and would not “in fact direct the 

content of university discourse,” academic freedom was not implicated. Id. at 198. 

This case is on all fours with University of Pennsylvania. Plaintiffs do not allege 

that the burden supposedly imposed by Campus Carry Law and Policy is “[]either 

content-based []or direct.” 493 U.S. at 199. Instead, plaintiffs, like the plaintiff in 

University of Pennsylvania, claim some tangential “impairing [of] the free inter-

change of ideas.” Id. at 197. That is insufficient to state a claim for a violation of the 

purported right to academic freedom. 

Citing to generally applicable First Amendment principles, plaintiffs contend 

that the First Amendment reaches more than just content-based restrictions. Appel-

lants’ Br. 26. That may be true, but it does not help plaintiffs. Applying generally 

applicable First Amendment principles, plaintiffs’ classroom speech, made while 

performing their official duties, is not protected at all. Garcetti, 547 U.S. at 421-22. 

                                                
12 Cf. Bd. of Regents of Univ. of Wis. Sys. v. Southworth, 529 U.S. 217, 238 & n.5 (2000) (Souter, 

J., concurring) (“Justice Frankfurter’s discussion in Sweezy, though not rejected, was not adopted 
by the full Court. . . . Indeed, acceptance of the most general statement of academic freedom 
. . . quoted by Justice Frankfurter[] might be thought even to sanction student speech codes in pub-
lic universities.”). 
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Plaintiffs are asking for the extra protection of academic freedom, but that extra pro-

tection, if it exists at all, guards only against content-based restrictions. Rejecting 

plaintiffs’ claim would not walk back any recognized First Amendment rights, it 

would “mean[] only that [plaintiffs’] claim does not fit neatly within any right of 

academic freedom that could be derived from the cases on which [plaintiffs] rel[y].” 

Univ. of Pa., 493 U.S. at 199.12F12F

13 

3. Any infringement of plaintiffs’ purported right to academic free-
dom is justified by substantial governmental interests. 

Even if plaintiffs could show that the Campus Carry Law and the Campus Carry 

Policy infringed on a right to academic freedom protecting individual professors’ 

ability to engage in robust academic debate, plaintiffs’ claim would still fail because 

such infringement is justified by two substantial government interests: promoting 

public safety and furthering citizens’ Second Amendment rights. 

The First Amendment is not violated in every case where someone’s right to say 

whatever they want, wherever they want, is curtailed. Here, the challenged govern-

mental action is content-neutral and “a content neutral regulation will be sustained 

if ‘it furthers an important or substantial governmental interest; if the governmental 

                                                
13 Plaintiffs’ amici point to UT-Austin’s bar on professors using course syllabi to discourage 

license-holders from exercising their right to carry a concealed handgun in classrooms, and argue 
that this is also a First Amendment violation. Amicus Br. 25-29. This theory and argument appears 
nowhere in plaintiffs’ operative complaint or their opening brief on appeal. As a result, it is not 
properly before the Court. See United Parcel Service, Inc. v. Mitchell, 451 U.S. 56, 60 n.2 (1981) 
(refusing to decide issues raised by amici that were not decided by the court below or argued by the 
interested party); accord Learmonth v. Sears, Roebuck & Co., 710 F.3d 249, 267 (5th Cir. 2013). In 
any event, barring a statement on a syllabus discouraging gun possession is not a direct limit on the 
content of academic discussion. As such, it would not fall under any right to academic freedom; it 
would be governed by Garcetti and thus not actionable. 
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interest is unrelated to the suppression of free expression; and if the incidental re-

striction on alleged First Amendment freedoms is no greater than is essential to the 

furtherance of that interest.’” Turner Broad. Sys., Inc. v. F.C.C., 512 U.S. 622, 662 

(1994) (quoting United States v. O’Brien, 391 U.S. 367, 377 (1968)). “To satisfy this 

standard, a regulation need not be the least speech-restrictive means of advancing 

the Government’s interests.” Id. “Rather, the requirement of narrow tailoring is sat-

isfied ‘so long as the . . . regulation promotes a substantial government interest that 

would be achieved less effectively absent the regulation.’” Ward v. Rock Against Rac-

ism, 491 U.S. 781, 799 (1989) (quoting United States v. Albertini, 472 U.S. 675, 689 

(1985)). 

Each of those requirements is met here. Allowing concealed carry in classrooms 

furthers a substantial governmental interest. As the judicially noticeable bill analysis 

that accompanied the Campus Carry Law out of committee explained, proponents 

of the law concluded that: 

[L]aw-abiding concealed handgun license holders who have satisfied the 
background check process and successfully completed appropriate educa-
tion and training courses should be able to protect themselves in the event 
of a situation that threatens innocent lives on certain educational campuses, 
and . . . state law is not currently sufficient in this regard. S.B. 11 seeks to 
provide protection that may be necessary in life-threatening situations. 

House Comm. on Homeland Sec. & Pub. Safety, Bill Analysis at 1, Tex. S.B. 11, R.S. 

(2015), https://perma.cc/XUJ2-AAEH. The Texas Legislature concluded that al-

lowing the licensed carrying of a concealed handgun on campus, and in classrooms, 

      Case: 17-50641      Document: 00514317063     Page: 52     Date Filed: 01/22/2018



40 

 

where students spend most of their time, furthered public safety and gave more ful-

some meaning to individuals’ right to bear arms. And the impact on free expression 

is no greater than is necessary to further the important government interest—not 

allowing students to conceal carry in classrooms would largely prevent students from 

ever carrying handguns on campus. That would undermine the entire enterprise and 

perversely increase the danger to all students. ROA.335-36 (Working Group Final 

Report explaining the consequences of designating classrooms gun-exclusion zones). 

II. Plaintiffs Have Failed to State a Claim Under the Second or Four-
teenth Amendment. 

The district court dismissed plaintiffs’ complaint in its entirety for lack of juris-

diction. ROA.1303. The district court’s reasoning, however, was directed only to 

plaintiffs’ First Amendment claim. See ROA.1301-03. Plaintiffs ask this Court to re-

mand to the district court to consider the merits of these claims. Appellants’ Br. 36-

37. But that would needlessly delay the inevitable. The theory underlying plaintiffs’ 

Second Amendment claim is directly contrary to Supreme Court precedent and 

plaintiffs’ assertion that the Campus Carry Law and Campus Carry Policy are irra-

tional is easily refuted. These issues were fully developed by the parties below and 

there is no reason not to resolve them here. See supra pp. 31 & n.9.  

A. The prefatory clause of the Second Amendment does not grant any 
special rights to public employees. 

The Second Amendment provides as follows: “A well regulated Militia, being 

necessary to the security of a free State, the right of the people to keep and bear 

Arms, shall not be infringed.” U.S. Const. amend. II. Plaintiffs claim a Second 
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Amendment right to “exercis[e] their individual option to forbid handguns” from 

parts of State property in which they are working. ROA.1130. This curious claim 

arises from plaintiffs’ idiosyncratic conception of what the text of Second Amend-

ment guarantees. According to plaintiffs, “the ‘well-regulated’ component of the 

Second Amendment” guarantees the right of “public employees” to be free from 

“the presence of loaded weaponry in their place of public employment” unless “the 

individual possession and use of such weaponry in public” is “well[ ]regulated.” 

ROA.1128, 1130; see also ROA.1252 (“[A] basic element of self-defense for Ameri-

cans is that they have a constitutional right not to have the government force them 

into allowing guns in their professional presence as a condition of public employment 

unless gun possession and use are ‘well[ ]regulated.’”). Plaintiffs never define what 

“well regulated” means except to allege that Texas does not pass their test. 

ROA.1127-28. 

Plaintiffs’ claim, depending as it does on “the ‘well-regulated’ component of 

the Second Amendment,” ROA.1128, is foreclosed by the Supreme Court’s decision 

in Heller. In Heller, the court rejected the argument that the prefatory clause of the 

Second Amendment—“the ‘well-regulated’ component,” ROA.1128—has any in-

dependent significance. The Second Amendment’s “prefatory clause does not limit 

or expand the scope of the operative clause,” Heller, 554 U.S. at 578 (emphasis 

added), which guarantees only “the right of the people to keep and bear Arms,” U.S. 

Const. amend. II (emphasis added); see also Heller, 554 U.S. at 599 (referring to “the 

ancient right of individuals to keep and bear arms”) (emphasis added); McDonald, 561 

U.S. at 767 (considering only “whether the Second Amendment right to keep and 
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bear arms is incorporated in the concept of due process”) (emphasis added). Just as 

with the Heller dissent’s attempt to the limit the Second Amendment’s guarantee, 

plaintiffs’ effort at expansion “treat[s] the Second Amendment as an odd outlier, 

protecting a right unknown in state constitutions or at English common law, based 

on little more than an overreading of the prefatory clause.” Heller, 554 U.S. at 603. 

It should likewise be rejected. 

B. The State and UT-Austin acted rationally in allowing guns in class-
rooms. 

Plaintiffs’ final claim posits that preventing them from banning the licensed 

carry of concealed handguns on portions of State property in which they are working 

violates their right to equal protection. ROA.1130. According to plaintiffs, “[t]here 

is no rational basis for the division in the state’s policies between where concealed 

carry of handguns is permitted and where it may be prohibited.” ROA.1130. As the 

district court concluded, however, “requiring public universities to allow licensed 

individuals to carry concealed hand-guns is a basis for the Campus Carry Law that 

bears a debatably rational relationship to the conceivable legitimate governmental 

end of enabling individuals to defend themselves” and “the University’s exclusion 

of handguns from some areas although the University allows them in classrooms and 

other areas furthers the University’s interest in promoting safety on campus and fol-

lowing the requirements of state law.” ROA.1108-09. Accordingly, plaintiffs’ Equal 

Protection claim must fail. 

Rational-basis review is extremely deferential: a classification “must be upheld 

against equal protection challenge if there is any reasonably conceivable state of facts 
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that could provide a rational basis for the classification.” F.C.C. v. Beach Commc’ns, 

Inc., 508 U.S. 307, 313 (1993); see also Reid v. Rolling Fork Pub. Util. Dist., 979 F.2d 

1084, 1087 (5th Cir. 1992) (“[T]he decision of a governmental body does not violate 

the equal protection guarantees if there is any basis for the action that bears a debat-

ably rational relationship to a conceivable legitimate governmental end.”). In sum, 

rational-basis review “is not a license for courts to judge the wisdom, fairness, or 

logic of legislative choices.” Beach Commc’ns, Inc., 508 U.S. at 313. Both the Campus 

Carry Law and the Campus Carry Policy survive rational-basis review. 

Plaintiffs complain that “[p]rivate colleges,” unlike public institutions, “may 

. . . opt[] out of allowing concealed carry on their campuses.” ROA.1129. Respect for 

private property rights is a rational explanation for this difference in treatment. The 

legitimate governmental interest in permitting citizens to lawfully carry firearms for 

self-defense can be tempered by the legitimate governmental interest in respecting 

private property rights. See The Campus Personal Protection Act: Hearings on Tex. 

S.B. 11 Before the Senate Comm. on State Affairs, 84th Leg., R.S., at 20:24-21:03 

(Feb. 12, 2015) (Statement of Sen. Birdwell, author of the Campus Carry Law, ex-

plaining this distinction), available at http://tlcsenate.granicus.com/MediaPlayer.

php?view_id=30&clip_id=9093. That this is a rational distinction for a state to make 

is confirmed by the fact that several other states have made the same distinction. See, 

e.g., Utah Code § 53B-3-103; Idaho Code § 18-3309; Colo. Rev. Stat. § 18-12-214; 

Kan. Stat. § 75-7c20. Moreover, the same distinction exists in the broader regulation 

of handguns state-wide. See supra p. 7, 9 n.3 (showing that Texas law prohibits State 

agencies from preventing the licensed carry of a firearm on State property). 
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Plaintiffs identify various non-government establishments where the carrying of 

guns may be banned. ROA.1129 (“[b]eer joints,” [a]musement parks,” “football sta-

diums, hospitals, churches”). But to the extent that these differences cannot be ex-

plained by the private-public dichotomy, they can explained by the realities of a col-

lege student’s life. College students can be expected to spend most of their day on 

campus, so it makes sense to allow them to carry guns there. Otherwise, they would 

be unable to defend themselves for most of the time they were away from their 

homes. See supra p. 39 (quoting bill analysis). Making the most of these individuals’ 

right to bear arms in self-defense is a rational goal. 

Finally, plaintiffs complain that there is no rational basis to exclude handguns 

from certain places on campus, but not classrooms. ROA.1129. The goal of the Cam-

pus Carry Law is to generally permit license holders to carry concealed handguns on 

campuses, for the legitimate government interests of public safety and self-defense. 

See supra p. 39 (quoting bill analysis). Those legitimate goals can still be achieved if 

concealed carry is prohibited from certain areas of campus, but they cannot be 

achieved if concealed carry is prohibited in classrooms—because attending class is 

one of the primary reasons individuals will be on campus. See ROA.336 And as the 

Working Group explained, barring guns from classrooms would make campus less 

safe, not more. See ROA.336. Accordingly, it is rational to permit guns in class-

rooms.13F13F

14 

                                                
14 “[A]lthough rational basis review places no affirmative evidentiary burden on the govern-

ment, plaintiffs may nonetheless negate a seemingly plausible basis for the law by adducing evi-
dence of irrationality.” St. Joseph Abbey v. Castille, 712 F.3d 215, 223 (5th Cir. 2013). Plaintiffs’ 
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Conclusion 

The Court should affirm. 
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