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Executive Summary 

The Foundation for Individual Rights in Education (FIRE) commends the Department of 
Education for following the Administrative Procedure Act to propose these regulations. 
The proposed regulations from the Department are a marked improvement over previous 
departmental policy and guidance in a number of important ways, though there are ways 
FIRE believes the proposed rules could be strengthened.  

FIRE has long argued that everybody on campus benefits from fundamentally fair 
proceedings. The proposed rules take the rights of both complainants and accused students 
seriously, and they make important strides toward ensuring that complaints of sexual 
misconduct will be neither ignored nor prejudged. Though not perfect, the proposed 
regulations will go a long way towards restoring meaningful due process protections to 
campuses—to the ultimate benefit of both complainants and respondents alike.  

Important protections in the proposed regulations include:  

• The proposed regulations define student-on-student sexual harassment in 
accordance with established Supreme Court precedent in Davis v. Monroe County 
Board of Education, eliminating the confusion created by prior Department 
guidance and settlement agreements that have led institutions nationwide to adopt 
overly broad definitions of sexual harassment that threaten student and faculty 
speech. The Davis standard ensures that institutions combat discriminatory 
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harassment without infringing on speech protected by the First Amendment.  
 

• The proposed regulations state that institutions of higher education “must provide 
for a live hearing” when adjudicating claims of sexual harassment or misconduct. 
Having a live hearing ensures that all parties see exactly the same evidence and 
testimony that the fact-finder is seeing, so the party can rebut or buttress that 
evidence and testimony in real time. Importantly, the live hearing requirement 
corrects prior guidance that allowed, and even encouraged, schools to use a “single 
investigator” to adjudicate sexual misconduct cases through a series of separate 
meetings with the parties and witnesses. The elimination of the “single investigator” 
model is of critical importance to the fairness and reliability of sexual misconduct 
proceedings. As one federal judge wrote in criticizing Brandeis University’s use of a 
single investigator model, “The dangers of combining in a single individual the 
power to investigate, prosecute, and convict, with little effective power of review, are 
obvious. No matter how well-intentioned, such a person may have preconceptions 
and biases, may make mistakes, and may reach premature conclusions.”  
 

• The Department’s proposed rules also require that institutions allow both sides to 
cross-examine (through an advisor) all witnesses at the hearing, including the 
parties themselves. The Supreme Court has identified cross-examination as “the 
greatest legal engine ever invented for the discovery of truth,” and a number of 
courts have ruled, in the context of campus sexual misconduct adjudications, that it 
is a requirement of due process. 
 

• The proposed regulations require that institutions of higher education give 
respondents written notice of alleged wrongdoing. The notice requirements provide 
critical protections for respondents and address serious deficiencies in the 
adjudication process at many colleges and universities, where students are often 
expected to begin answering for alleged wrongdoing with very little information 
about the accusations against them. The regulations also require both complainants 
and respondents to have an opportunity to review all relevant evidence in advance 
of a hearing, so that they have a meaningful opportunity to prepare.  
 

• The proposed regulations would require institutions to review all relevant evidence, 
whether it is inculpatory or exculpatory. While the utility of such a requirement may 
seem obvious, legal complaints against universities stemming from their 
adjudication of Title IX claims are rife with allegations that universities have, in fact, 
ignored critical evidence, whether because of a rush to judgment or simply because 
of a process that did not provide appropriate avenues for the collection and review of 
evidence. Thus, this is one of the most significant protections introduced by the 
proposed regulations. 
 

• The proposed regulations give flexibility to institutions to determine for themselves 
which standard of evidence to use when adjudicating claims of sexual misconduct, 
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provided that the same standard used in complaints against students is also used in 
complaints against employees, including faculty. Students, employees, and faculty 
all deserve robust procedural protections. Institutions should not be permitted to 
disfavor certain constituencies by requiring lower burdens of proof for them to be 
punished. 

FIRE also believes that institutions should have a robust system for responding to reports 
of sexual misconduct from complainants, even when those who come forward are not 
comfortable with filing an official report or with pursuing disciplinary charges against the 
alleged perpetrator. In such situations, the proposed regulations state that these non-
punitive supportive measures may be appropriate to restore or preserve a complainant’s 
access to the institution’s educational programs or activities. By prioritizing actions aimed 
at meeting individual needs of complainants, these regulations fulfill the commitment to 
nondiscrimination that Title IX demands for all students. 

FIRE believes that the proposed regulations will greatly improve the fundamental fairness 
of campus sexual misconduct proceedings. 
 
We again thank the Department for following formal procedures for proposing new 
regulations, allowing for informed feedback from all stakeholders. 

Introduction 

The Foundation for Individual Rights in Education (FIRE; thefire.org) is a nonpartisan, 
nonprofit organization dedicated to defending student and faculty rights on America’s 
college campuses. These rights include freedom of speech, freedom of assembly, due 
process, academic freedom, legal equality, and freedom of conscience—the essential 
qualities of individual liberty. 

On September 7, 2017, Secretary of Education Betsy DeVos announced that the 
Department was repealing prior agency mandates regarding the enforcement of Title IX, 
which had not been subjected to the notice-and-comment process required by the 
Administrative Procedure Act (the APA).1 During that speech, Secretary DeVos indicated 
that the Department would replace those mandates with regulations that would be 
subjected to notice and comment under the APA.  

Before addressing the content of the proposed regulations, FIRE wishes to note that simply 
subjecting the proposed regulations to this statutorily-required notice-and-comment 

                                                             
1 Betsy DeVos, U.S. Sec’y of Educ., Prepared Remarks on Title IX Enforcement (Sept. 7, 2017), available at 
https://www.ed.gov/news/speeches/secretary-devos-prepared-remarks-title-ix-enforcement (“In order to 
ensure that America’s schools employ clear, equitable, just, and fair procedures that inspire trust and 
confidence, we will launch a transparent notice-and-comment process to incorporate the insights of all 
parties in developing a better way.”). 
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process is in and of itself significant and welcome. As we wrote in our initial public 
statement following the publication of these proposed regulations: 

We commend the Department of Education for following formal rulemaking 
procedures to implement these changes, instead of mandating them through 
“guidance” or “Dear Colleague” letters. Public notice and comment is 
critically important because it allows for informed feedback from all 
stakeholders.2 

The proposed rules—though not without room for improvement—are also laudable. In her 
September 2017 speech, Secretary DeVos set forth principles that would guide the 
Department’s efforts: “Every survivor of sexual misconduct must be taken seriously. Every 
student accused of sexual misconduct must know that guilt is not predetermined. These are 
non-negotiable principles.”3 FIRE is gratified to see that the proposed regulations 
faithfully honor that balanced approach.  

Analysis 

The proposed regulations offer a comprehensive approach that seeks to ensure that 
campuses prohibit and effectively address gender-based discriminatory harassment 
without infringing on the free speech or due process rights of students. FIRE has 
consistently argued that the twin responsibilities of combating discrimination and 
protecting constitutional rights need not be in tension. We believe these proposed 
regulations make serious strides towards providing a framework where both objectives can 
be realized.   

Below, FIRE provides an analysis of the key sections of the proposed regulations, focusing 
on the proposal’s fit with the guiding principles set forth by Secretary DeVos and whether 
the proposed regulations effectively balance institutions’ twin responsibilities within an 
effective and constitutional framework.4  

Section 106.6 Effect of Other Requirements and Preservation of Rights 

Section 106.6 declares that nothing in the proposed regulations requires an educational 
institution to: 

(1) Restrict any rights that would otherwise be protected from government 
action by the First Amendment of the U.S. Constitution; 

                                                             
2 FIRE, FIRE STATEMENT ON NEW, PROPOSED TITLE IX REGULATIONS (Nov. 16, 2018), available at 
https://www.thefire.org/fire-statement-on-new-proposed-title-ix-regulations. 
3 DeVos, supra note 1. 
4 The comment does not address sections of the proposed regulations that regulate K–12 schools, since 
FIRE’s mission is exclusively to defend the rights of students and faculty in the higher education setting. Nor 
does the comment address sections of the proposed regulations on which FIRE does not have an opinion.  
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(2) Deprive a person of any rights that would otherwise be protected from 
government action under the Due Process Clauses of the Fifth and 
Fourteenth Amendments of the U.S. Constitution; or 

(3) Restrict any other rights guaranteed against government action by the 
U.S. Constitution. 

This plain declaration that Title IX enforcement will be conducted within a framework that 
recognizes the essentiality of constitutional rights is an important component of the 
proposed regulations.  

This language is helpful, and unfortunately necessary, in light of the growing number of 
disturbing instances in which institutions have violated students’ due process rights in 
campus Title IX adjudications.5 In fact, one prominent organization has argued in its 
comment that the procedural protections provided in these proposed regulations 
“undermine” Title IX.6 Moreover, the repealed April 4, 2011 “Dear Colleague” letter 
explicitly mandated that institutions with higher burdens of proof lower them to the 
“preponderance of the evidence” standard, which the letter argued was required by Title 
IX.7 This mandate threatened the fundamental fairness of campus Title IX proceedings, 
and was, at least in the eyes of one federal court, an unconstitutional violation of the right 
to due process. That court held that “preponderance of the evidence is not the proper 
standard for disciplinary investigations such as the one that led to [the plaintiff’s] 
expulsion, given the significant consequences of having a permanent notation such as the 
one [the public university] placed on [the plaintiff’s] transcript.”8   

Section 106.30 Definitions 

The proposed regulations use the terms “complainant” and “respondent” throughout to 
describe the parties in Title IX proceedings. By using this neutral terminology, the 
Department of Education avoids injecting the bias generated by referring to anyone who 
makes an allegation of sexual misconduct as a “victim.” Labeling an accuser a “victim” 
before there has been any investigation or adjudication is inappropriate because it assumes 
the accuracy of allegations, turning the principle of “innocent until proven guilty” on its 

                                                             
5 See, e.g., Doe v. Baum, 903 F.3d 575 (6th Cir. 2018); Doe v. Alger, 228 F. Supp. 3d 713 (W.D. Va. 2016); Doe v. 
George Mason Univ., No. 1:15-cv-00209 (E.D. Va. Feb. 25, 2016). 
6 Public Comment by the Victim Rights Law Center on the Department of Education’s Proposed Regulations 
Regarding Title IX of the Educational Amendments of 1972, at 21 (Jan. 15, 2019), available at 
https://www.regulations.gov/document?D=ED-2018-OCR-0064-6471 (hereinafter “VRLC Comment”). 
7 Russlynn Ali, Office for Civil Rights, U.S. Dep’t of Educ., Dear Colleague Letter: Sexual Violence 11 (Apr. 4, 
2011), http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf (hereinafter “2011 Dear 
Colleague Letter”). 
8 Lee v. Univ. of N.M., No. 17-cv-01230 (D.N.M. Sept. 20, 2018). See also Doe v. Univ. of Miss., No. 3:18-cv-
00138, at 21 (S.D. Miss. Jan. 16, 2019) (noting that the constitutionality of the preponderance standard is a 
“thorny issue,” and allowing plaintiff’s due process claim to proceed). 
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head. As one court put it in an opinion allowing a procedural fairness claim against 
Brandeis University to proceed: 

Brandeis appears to have substantially impaired, if not eliminated, an 
accused student’s right to a fair and impartial process. And it is not enough 
simply to say that such changes are appropriate because victims of sexual 
assault have not always achieved justice in the past. Whether someone is a 
“victim” is a conclusion to be reached at the end of a fair process, not an 
assumption to be made at the beginning. Each case must be decided on its 
own merits, according to its own facts. If a college student is to be marked for 
life as a sexual predator, it is reasonable to require that he be provided a fair 
opportunity to defend himself and an impartial arbiter to make that 
decision.9 

Under Section 106.30, a “complainant” is defined as: 

an individual who has reported being the victim of conduct that could 
constitute sexual harassment, or on whose behalf the Title IX Coordinator 
has filed a formal complaint. For purposes of this definition, the person to 
whom the individual has reported must be the Title IX Coordinator or 
another person to whom notice of sexual harassment results in the 
recipient’s actual knowledge under this section. 

This definition is sensible. This definition references “actual knowledge,” another term 
defined in the proposed regulation: 

Actual knowledge means notice of sexual harassment or allegations of sexual 
harassment to a recipient’s Title IX Coordinator or any official of the 
recipient who has authority to institute corrective measures on behalf of the 
recipient, or to a teacher in the elementary and secondary context with 
regard to student-on-student harassment. Imputation of knowledge based 
solely on respondeat superior or constructive notice is insufficient to 
constitute actual knowledge. This standard is not met when the only official 
of the recipient with actual knowledge is also the respondent. The mere 
ability or obligation to report sexual harassment does not qualify an 
employee, even if that employee is an official, as one who has authority to 
institute corrective measures on behalf of the recipient. 

In Davis v. Monroe County Board of Education, the leading case in this area of the law, the 
Supreme Court of the United States established and limited institutional liability in Title 
IX lawsuits:  

                                                             
9 Doe v. Brandeis Univ., 177 F. Supp. 3d 561, 573 (D. Mass. 2016) (emphasis added).  
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[F]unding recipients are properly held liable in damages only where they are 
deliberately indifferent to sexual harassment, of which they have actual 
knowledge, that is so severe, pervasive, and objectively offensive that it can 
be said to deprive the victims of access to the educational opportunities or 
benefits provided by the school.10 

The “actual knowledge” prong of Davis (like the other prongs of the standard) is not only 
applicable in the context of private actions seeking damages. As the Court in Davis 
explained, 

both the “deliberate indifference” standard and the language of Title IX 
narrowly circumscribe the set of parties whose known acts of sexual 
harassment can trigger some duty to respond on the part of funding 
recipients.11 

Actual knowledge is imputed to an institution when notice of an allegation is given to the 
institution’s Title IX coordinator or any official who has the authority to institute 
corrective measures. Because institutions decide who has that authority, this definition 
provides institutions with appropriately broad discretion. It is critical, however, that 
institutions publish which of its officials have that authority in a location easily accessible 
and known to the student body, so that those who wish to file complaints know how to do so 
effectively. The responsibility to do this is implied, but not explicitly stated, in Section 
106.8(c), which requires institutions to “provide notice of the recipient’s grievance 
procedures, including how to report sex discrimination and how to file or respond to a 
complaint of sex discrimination, to students and employees” (emphasis added).  

A significant strength of the proposed regulation is the fact that it defines “sexual 
harassment” in accordance with the Supreme Court’s opinion in Davis, which carefully 
harmonizes schools’ obligation under Title IX to address sexual harassment with their 
obligation to protect students’ expressive rights. Section 106.30 defines “sexual 
harassment” as: 

(1) An employee of the recipient conditioning the provision of an aid, benefit, 
or service of the recipient on an individual’s participation in unwelcome 
sexual conduct; 

(2) Unwelcome conduct on the basis of sex that is so severe, pervasive, and 
objectively offensive that it effectively denies a person equal access to the 
recipient’s education program or activity[.] 

Subsection (1) is a straightforward description of quid pro quo sexual harassment. As stated 
above, Subsection (2)’s language comes directly from the Supreme Court’s decision in 

                                                             
10 526 U.S. 629, 651 (1999).   
11 Id. at 644. 
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Davis.12 Courts have consistently struck down university anti-harassment policies as vague 
or overbroad when those policies failed to include the elements set forth in Davis.13 

The Davis standard allows schools to prohibit sexual violence and other actions among 
peers that amount to sexual misconduct (properly defined), to discipline those who commit 
it, and to remedy its effects. It also allows schools to punish students when they determine 
that a student has engaged in expression (without accompanying physical or other 
conduct) that is discriminatory based on sex and that interferes with a student’s access to 
education because of its severity, pervasiveness, and objective offensiveness.  

It is precisely because expression, not just physical or other conduct, may be restricted or 
punished as harassment that the Supreme Court carefully crafted the Davis standard, 
reiterating it multiple times in its majority opinion. There is no doubt that First 
Amendment interests are implicated when expression on public college campuses is 
regulated. As the Supreme Court has established, “If there is a bedrock principle underlying 
the First Amendment, it is that the government may not prohibit the expression of an idea 
simply because society finds the idea itself offensive or disagreeable.”14 The Court has also 
rejected the idea that, “because of the acknowledged need for order, First Amendment 
protections should apply with less force on college campuses than in the community at 
large. Quite to the contrary, ‘the vigilant protection of constitutional freedoms is nowhere 
more vital than in the community of American schools.’”15 Further, these protections apply 
even to highly offensive speech on campus: “[T]he mere dissemination of ideas — no matter 
how offensive to good taste — on a state university campus may not be shut off in the name 
alone of ‘conventions of decency.’”16 

Given the long-recognized importance of First Amendment protections for students and 
faculty, the Department of Education’s Office for Civil Rights (OCR) stated in 2003: 

                                                             
12 Id.  
13 McCauley v. Univ. of the V.I., 618 F.3d 232 (3d Cir. 2010) (upholding district court’s invalidation of 
university harassment policy on First Amendment grounds); DeJohn v. Temple Univ., 537 F.3d 301, 319 (3d 
Cir. 2008) (striking down former sexual harassment policy on First Amendment grounds and holding that 
because policy failed to require that speech in question “objectively” created a hostile environment, it 
provided “no shelter for core protected speech”); Dambrot v. Cent. Mich. Univ., 55 F.3d 1177 (6th Cir. 1995) 
(declaring university discriminatory harassment policy facially unconstitutional);  Roberts v. Haragan, 346 F. 
Supp. 2d 853 (N.D. Tex. 2004) (finding university sexual harassment policy unconstitutionally overbroad); 
Bair v. Shippensburg Univ., 280 F. Supp. 2d 357 (M.D. Pa. 2003) (enjoining enforcement of university 
harassment policy due to overbreadth); Booher v. Bd. of Regents, 1998 U.S. Dist. LEXIS 11404 (E.D. Ky. Jul. 21, 
1998) (finding university sexual harassment policy void for vagueness and overbreadth); Corry v. Leland 
Stanford Junior Univ., No. 740309 (Cal. Super. Ct. Feb. 27, 1995) (slip op.) (declaring “harassment by personal 
vilification” policy unconstitutional); UWM Post, Inc. v. Bd. of Regents of the Univ. of Wis. Sys., 774 F. Supp. 
1163 (E.D. Wis. 1991) (declaring university racial and discriminatory harassment policy facially 
unconstitutional); Doe v. Univ. of Mich., 721 F. Supp. 852 (E.D. Mich. 1989) (enjoining enforcement of 
university discriminatory harassment policy due to unconstitutionality). 
14 Texas v. Johnson, 491 U. S. 397, 414 (1989).  
15 Healy v. James, 408 U.S. 169, 180 (1972). 
16 Papish v. Bd. of Curators of the Univ. of Mo., 410 U.S. 667, 670 (1973). 
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OCR has consistently maintained that schools in regulating the conduct of 
students and faculty to prevent or redress discrimination must formulate, 
interpret, and apply their rules in a manner that respects the legal rights of 
students and faculty, including those court precedents interpreting the 
concept of free speech. OCR’s regulations and policies do not require or 
prescribe speech, conduct or harassment codes that impair the exercise of 
rights protected under the First Amendment. . . . OCR interprets its 
regulations consistent with the requirements of the First Amendment, and 
all actions taken by OCR must comport with First Amendment principles.17 

Indeed, were the Department to issue regulations interpreting Title IX that required the 
violation of First Amendment rights, such an interpretation would receive no deference 
and would be subject to invalidation by a court.18 Inclusion of all of the specific elements of 
the Davis standard in its definition of sexual harassment, then, is an important component 
of the Department’s responsibility to issue constitutionally sound regulations, especially as 
“[b]road prophylactic rules in the area of free expression are suspect.”19 

For many years, the Department of Education stated that it defined sexual harassment 
consistently with the standard set forth in Davis.  The Department’s 2001 Revised Sexual 
Harassment Guidance, which also went through the notice-and-comment process, 
instructed educational institutions that “the definition of hostile environment sexual 
harassment used by the Court in Davis is consistent with the definition” used by the 
Department.20  

OCR has also explicitly rejected the idea that a different standard for harassment should be 
used when a court determines liability in lawsuits against schools than when OCR 
determines a school has violated Title IX for its own enforcement purposes. The 2001 
guidance explains: “[S]chools benefit from consistency and simplicity in understanding 
what is sexual harassment for which the school must take responsive action. A multiplicity 
of definitions would not serve this purpose.”21 

                                                             
17 Gerald A. Reynolds, Office for Civil Rights, U.S. Dep’t of Educ., Dear Colleague Letter: First Amendment 
(July 28, 2003), available at https://www2.ed.gov/about/offices/list/ocr/firstamend.html. 
18 See, e.g., Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434, 1438 (1985) (holding that rules “fundamentally at odds 
with the First Amendment . . . can no longer be permitted to stand”); see also Edward J. DeBartolo Corp. v. Fla. 
Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 575–76 (1988) (observing that courts will “not lightly 
assume that Congress intended to infringe constitutionally protected liberties or usurp power 
constitutionally forbidden it”).  
19 NAACP v. Button, 371 U.S. 415, 438 (1963) (“Precision of regulation must be the touchstone in an area so 
closely touching our most precious freedoms.”)(internal citations omitted). 
20 Office for Civil Rights, Dep’t of Educ., Notice of Revised Sexual Harassment Guidance, 66 Fed. Reg. 5512 
(Jan. 19, 2001), available at https://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf. 
21 Id. at vi. 
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Over the years, plaintiffs have successfully used the Davis standard to hold institutions 
accountable for their deliberate indifference to student-on-student harassment.22 Courts 
have also effectively protected the First Amendment rights of students by applying the 
standard.23  

In 2013, the Department of Education explicitly departed from the Davis standard, when it 
and the Department of Justice told colleges and universities across the country to define 
sexual harassment as “any unwelcome conduct of a sexual nature,” including “verbal 
conduct.”24 The government’s promulgation of this broad definition of harassment, which 
fails to meet even the basic Title IX requirement that the actions or expression labeled as 
“harassment” be targeted at someone on the basis of sex,25 led many universities to adopt 
similar subjective and nearly limitless definitions of sexual harassment that infringe on 
students’ and faculty members’ right to free speech.26 

                                                             
22 See, e.g., Niesen v. Iowa St. Univ., 2017 U.S. Dist. LEXIS 221061 (S.D. Iowa Nov. 3, 2017) (denying motion to 
dismiss student’s Title IX claim for retaliation that she experienced after reporting an alleged sexual assault 
because the university did not respond to her complaints about the retaliation); S.K. v. N. Allegheny Sch. Dist., 
168 F. Supp. 3d 786, 797–98 (W.D. Pa. 2016) (holding plaintiff adequately pled Title IX claim where bullying of 
plaintiff had grown to the point where it “was its own sport” and principal never punished the harassers); T.E. 
v. Pine Bush Cent. Sch. Dist., 58 F. Supp. 3d 332, 365 (denying school district’s motion for summary judgment 
on students’ Title VI claim for anti-Semitic harassment in part because a reasonable jury could find that a 
“handful of assemblies . . . could not have plausibly changed the anti-Semitic sentiments of the student 
harassers”). Interestingly, in its comment criticizing the proposed regulation’s departure from the 2011 Dear 
Colleague Letter, the Victim Rights Law Center argues that the letter’s policies were necessary because, in 
their eight years of advocacy before it was issued, “VRLC attorneys practiced in an arena characterized by 
untrained adjudicators, unreliable and variable standards, and unaddressed complaints of sexual assault and 
rape.” To support this contention, VRLC included a footnote (n.2) with a lengthy string cite of cases. In every 
one of those cases, however, the court cited the Davis decision to allow a student’s lawsuit alleging that the 
institution had been deliberately indifferent to unlawful discriminatory harassment to proceed. These cases 
further demonstrate that the Davis standard is effective in holding institutions accountable under Title 
IX. VRLC Comment, supra note 6.   
23 See, e.g., Nungesser v. Columbia Univ., 244 F. Supp. 3d 345, 366–67 (S.D.N.Y. 2017) (holding student accused 
of rape could not invoke Title IX to “censor the use of the terms ‘rapist’ and ‘rape’” by the alleged victim of the 
crime on the grounds that the accusation bred an environment of pervasive and severe sexual harassment for 
the accused student); B.H. ex rel. Hawk v. Easton Area Sch. Dist., (3d Cir. 2013) (holding school district could 
not invoke Title IX to prohibit students from wearing “I <3 boobies” bracelets intended to increase breast 
cancer awareness); cf. Felber v. Yudof, 851 F. Supp. 2d 1182, 1188 (N.D. Cal. 2011) (dismissing Title VI claim 
because other students’ criticisms of Israel and support for Hamas and Hezbollah in school plaza is pure 
political speech and expressive conduct that does not suffice to create a hostile environment). 
24 Letter from Anurima Bhargava, Chief, Civil Rights Div., U.S. Dep’t of Justice, and Gary Jackson, Reg’l Dir., 
Office for Civil Rights, U.S. Dep’t of Educ., to Royce Engstrom, President, Univ. of Mont. and Lucy France, 
Univ. Counsel, Univ. of Mont. (May 9, 2013), available at http://www.justice.gov/opa/documents/um-ltr-
findings.pdf. 
25 20 U.S.C. 1681(a). See, e.g., Wolfe v. Fayetteville, Ark. Sch. Dist., 648 F.3d 860, 867 (8th Cir. 2011); Burwell v. 
Pekin Cmty. High Sch. Dist. 303, 213 F. Supp. 2d 917, 930 (C.D. Ill. 2002); Gallant v. Bd. of Trs. of Cal. State 
Univ., 997 F. Supp. 1231, 1235 (N.D. Cal. 1998). 
26 Will Creeley, A year later, impact of Feds’ ‘Blueprint’ comes into focus, FIRE (Aug. 28, 2014), 
https://www.thefire.org/year-later-impact-feds-blueprint-comes-focus. 
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To the extent the proposed regulations appear to be a departure, as some critics have 
alleged, that is only because the Departments of Education and Justice have, in recent 
years, insisted upon an unconstitutionally broad definition of sexual harassment 
unsupported by statutes, regulations, or case law. The new proposed definition is in fact a 
welcome return to consistency with the law itself. 

One final point worth noting about Davis is that while it sets forth constitutional guidelines 
for what may and may not be punished under Title IX, it does not preclude institutions from 
addressing conduct that does not meet its standard in non-punitive ways. Examples of 
lawful responses to conduct that does not meet Davis would include providing the 
complainant with supportive measures, responding to the conduct in question with 
institutional speech, or offering programming designed to foster a welcoming campus 
climate more generally.    

Helpfully, the proposed regulations define non-punitive “supportive measures”:  

Proposed section 106.44(e)(4) defines “supportive measures” as non-
disciplinary, non-punitive individualized services offered as appropriate, as 
reasonably available, and without fee or charge, to the complainant or the 
respondent before or after the filing of a formal complaint or where no 
formal complaint has been filed.  

The proposed regulations further state:  

[S]uch measures are designed to restore or preserve access to the recipient’s 
education program or activity, without unreasonably burdening the other 
party; protect the safety of all parties and the recipient’s educational 
environment; and deter sexual harassment. Supportive measures may 
include counseling, extensions of deadlines or other course-related 
adjustments, modifications of work or class schedules, campus escort 
services, mutual restrictions on contact between the parties, changes in work 
or housing locations, leaves of absence, increased security and monitoring of 
certain areas of the campus, and other similar measures.  

FIRE believes schools should have a robust system for responding to reports of sexual 
misconduct even when those who come forward are not comfortable with filing an official 
report or with pursuing disciplinary charges against the alleged perpetrator. While these 
measures must not be punitive, since no determination has been made of the validity of the 
accusation, that must not stop schools from taking non-punitive measures to aid reporting 
students. By focusing on providing these measures, the proposed rules return to Title IX’s 
primary focus: ensuring that discrimination based on sex does not prevent students from 
pursuing their educations. 

Another misunderstood aspect of the proposed regulations is the definition of the term 
“formal complaint.” The proposed regulations define “formal complaint” as “a document 
signed by a complainant or by the Title IX Coordinator alleging sexual harassment against a 
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respondent about conduct within its education program or activity and requesting 
initiation of the recipient’s grievance procedures consistent with § 106.45.”  

Critics have argued that this definition relieves institutions of the responsibility to respond 
to allegations of sexual misconduct that occur off campus.27 This criticism is misplaced. In 
Davis, the Supreme Court discussed the jurisdictional limitations of Title IX at length: 

The language of Title IX itself—particularly when viewed in conjunction with 
the requirement that the recipient have notice of Title IX’s prohibitions to be 
liable for damages—also cabins the range of misconduct that the statute 
proscribes. The statute’s plain language confines the scope of prohibited 
conduct based on the recipient’s degree of control over the harasser and 
the environment in which the harassment occurs. If a funding recipient 
does not engage in harassment directly, it may not be liable for damages 
unless its deliberate indifference “subject[s]” its students to harassment. 
That is, the deliberate indifference must, at a minimum, “cause [students] to 
undergo” harassment or “make them liable or vulnerable” to it. Random 
House Dictionary of the English Language 1415 (1966) (defining “subject” as 
“to cause to undergo the action of something specified; expose” or “to make 
liable or vulnerable; lay open; expose”); Webster’s Third New International 
Dictionary 2275 (1961) (defining “subject” as “to cause to undergo or submit 
to: make submit to a particular action or effect: EXPOSE”). Moreover, 
because the harassment must occur “under” “the operations of” a funding 
recipient, see 20 U.S.C. § 1681(a); § 1687 (defining “program or activity”), the 
harassment must take place in a context subject to the school district’s 
control, Webster’s Third New International Dictionary, supra, at 2487 
(defining “under” as “in or into a condition of subjection, regulation, or 
subordination”; “subject to the guidance and instruction of”); Random House 
Dictionary, supra, at 1543 (defining “under” as “subject to the authority, 
direction, or supervision of”). 

These factors combine to limit a recipient’s damages liability to 
circumstances wherein the recipient exercises substantial control over 
both the harasser and the context in which the known harassment occurs. 
Only then can the recipient be said to “expose” its students to harassment or 
“cause” them to undergo it “under” the recipient’s programs. 

[ . . . ] 

Where, as here, the misconduct occurs during school hours and on school 
grounds—the bulk of G. F.’s misconduct, in fact, took place in the classroom—

                                                             
27 Andrew Kreighbaum, Sharp Divide Over Trump Administration’s Title IX Overhaul, INSIDE HIGHER ED (Nov. 
19, 2018), https://www.insidehighered.com/news/2018/11/19/devos-sexual-misconduct-rule-criticized-
survivor-advocates.  
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the misconduct is taking place “under” an “operation” of the funding 
recipient. See Doe v. University of Illinois, 138 F.3d, at 661 (finding liability 
where school fails to respond properly to “student-on-student sexual 
harassment that takes place while the students are involved in school 
activities or otherwise under the supervision of school employees”). In these 
circumstances, the recipient retains substantial control over the context in 
which the harassment occurs. More importantly, however, in this setting the 
Board exercises significant control over the harasser. We have observed, for 
example, “that the nature of [the State’s] power [over public school children] 
is custodial and tutelary, permitting a degree of supervision and control that 
could not be exercised over free adults.” Vernonia School Dist. 47J v. Acton, 
515 U.S. 646, 655 (1995).28  

The Supreme Court has defined the jurisdictional limits of Title IX. It is not within the 
authority of an agency to ignore those limitations. Further, when an incident of unlawful 
sexual misconduct occurs off campus, educational institutions may be poorly situated to 
properly investigate the situation compared with local law enforcement authorities. 
Educational institutions’ attempts to investigate may also interfere with law enforcement’s 
ability to investigate and prosecute crimes alleged to have taken place in their jurisdiction.  
Indeed, in a December 9, 2014, hearing before the U.S. Senate Judiciary Subcommittee on 
Crime and Terrorism, Angela Fleischer, Southern Oregon University’s Assistant Director 
of Student Support and Intervention for Confidential Advising, testified: 

An assault happens. There is no clearly identified place for the victim to go 
for information, and she or he is encouraged by campus administrators to 
“just move on” or to accept help by engaging in the campus administrative 
process. The victim is never provided a clear explanation of the law 
enforcement response possibilities, or if police response is considered the 
investigation is often hindered by campus actions already taken.29 
 

Testifying at the same hearing, Cornell University’s Police Chief Kathy Zoner agreed that 
concurrent campus investigations have harmed law enforcement efforts. She explained: 

Concurrent investigations raise tricky issues for law enforcement and 
campus adjudicators to navigate. Campus police will, more likely than not, 
gather evidence that could be useful to the Title IX investigation. As a law 
enforcement officer conducting an investigation, my biggest concern is that 
sharing evidence may undercut a criminal case—which is on a much longer 
timeline—against a respondent. The collection and maintenance of evidence 
for a criminal prosecution is tightly controlled by procedural rules. This is 

                                                             
28 Davis, 526 U.S. at 644–46 (emphases added). 
29 Joe Cohn, More on Senate Committee’s Hearing on Campus Sexual Assault, FIRE (Dec. 10, 2014), 
https://www.thefire.org/senate-committees-hearing-campus-sexual-assault. 
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not the case with administrative proceedings. The way that campus officials 
receive and treat evidence in an administrative investigation can negatively 
impact its admissibility in court, potentially undermining a criminal case. 
Additionally, if evidence is discovered after an administrative case is closed 
that would affect or overturn a decision, both parties may have already 
suffered irreparable consequences.30 
 

The commentary that accompanies the proposed regulation notes that courts have held 
that some activity that occurs off campus may still constitute an “education program and 
activity” subject to the requirements of Title IX. The commentary cites a recent federal 
case to illustrate the point: 

Farmer v. Kansas State Univ., 2017 WL 980460, at * 8 (D. Kan. Mar. 14, 2017) 
(holding that a KSU fraternity is an “education program or activity” for 
purposes of Title IX because “KSU allegedly devotes significant resources to 
the promotion and oversight of fraternities through its websites, rules, and 
Office of Greek Affairs. Additionally, although the fraternity is housed off 
campus, it is considered a ‘Kansas State University Organization,’ is open 
only to KSU students, and is directed by a KSU instructor. Finally, KSU 
sanctioned the alleged assailant for his alcohol use, but not for the alleged 
assault. Presented with these allegations, the Court is convinced that the 
fraternity is an ‘operation’ of the University, and that KSU has substantial 
control over student conduct within the fraternity.”).   

The commentary’s citation to Farmer clarifies that there is currently no bright-line rule in 
favor of or against Title IX jurisdiction for off-campus conduct. Rather, it demonstrates 
that to establish Title IX jurisdiction, the complainant will have to show some nexus—in 
addition to the parties’ affiliation with the educational institution—between the alleged 
conduct and the institution.  

Other objections to the formal complaint definition are similarly unpersuasive. The Victim 
Rights Law Center claims that requiring either the complainant or the Title IX coordinator 
to sign a complaint is too cumbersome. They argue:  
 

Consider, for instance, institutions with satellite campuses with just one 
Title IX Coordinator. An individual is tasked with going in person to the Title 
IX Coordinator to report sexual harassment or sexual assault to learn about 
their options. If they are not ready to move forward with a formal complaint, 
they face having to come back in-person to file a formal complaint with a 
signature. This is further complicated by those students who do not have 
reliable transportation or extra funds to spend on transportation. The 

                                                             
30Id. 
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restrictive definition imposes unnecessary barriers to filing a complaint that 
will detrimentally impact victims’ willingness to do so.31  
 

Of course, the proposed regulation does not require that the complainant and the Title IX 
coordinator meet in person. A student at a satellite campus could notify the Title IX 
coordinator on the telephone or through an electronic communication, and because a 
complaint can be initiated by the Title IX coordinator, that person can sign and initiate the 
complaint. FIRE is unaware of any case in which a court has found a lack of actual notice 
because the complaint was received by the institution electronically.  
 
In a statement criticizing the proposed regulation, the American Civil Liberties Union had 
this to say about the proposed regulation’s definition of “formal complaint”: 
 

Under the new rule, colleges and universities would only be obligated to take 
action if students make formal complaints to designated high-level school 
officials. If students reported their assaults to resident advisors, teaching 
assistants, coaches, or other school employees whom they know and trust, 
schools would not be obligated to intervene. Under prior Department of 
Education rules, schools were required to take action when students 
reported sexual violence to a much broader range of school employees — 
anyone whom a student would reasonably believe had the authority or 
responsibility to redress harassment.32 
 

The ACLU’s comment overlooks the fact that there may be compelling reasons why 
complainants would prefer that faculty, resident advisors, teaching assistants, coaches, or 
other staff maintain their confidentiality. This provision may be kept in its current form; it 
could also be amended to allow institutions to decide which categories of its employees 
have an obligation to report information they receive from students to the Title IX 
coordinator.  
 
The definitions section of the proposed regulation cites 34 C.F.R. 66.846(a) to define sexual 
assault so that institutions across the country are using a uniform definition. Local 
jurisdictions may define sexual assault differently from what is found in that regulation, so 
institutions may have a legal obligation to respond to conduct that meets the broadest of 
whichever definitions apply in their locality.  

There is a good argument to be made that institutional definitions of potentially unlawful 
sexual conduct should be harmonized with the laws of the local jurisdiction in which the 
                                                             
31 VRLC Comment, supra note 6. 
32 Emma J. Roth & Shayna Medley, Betsy DeVos Wants to Roll Back Civil Rights Protections For Students 
Filing Complaints of Sexual Harassment or Assault, ACLU (Nov. 16, 2018), 
https://www.aclu.org/blog/womens-rights/womens-rights-education/betsy-devos-wants-roll-back-civil-
rights-protections. 
 



   
 

   
 

16 

campus is located so that young adults who attend college are not held to a different 
standard of sexual behavior than their peers who are not currently attending an 
educational institution. Nevertheless, tying the Department of Education’s enforcement to 
the uniform federal definition is defensible. Doing so avoids a situation where the 
Department has jurisdiction over an institution’s response to an allegation in one 
jurisdiction, but not over an institution’s action (or inaction) with respect to identical 
conduct in another jurisdiction with a narrower definition of sexual assault.  

Section 106.44 Recipient’s Response to Sexual Harassment 

Section 106.44 outlines educational institutions’ responsibility to respond to known 
allegations of conduct that, if left unaddressed, may violate Title IX. The section begins: 

(a) General. A recipient with actual knowledge of sexual harassment in an 
education program or activity of the recipient against a person in the United 
States must respond in a manner that is not deliberately indifferent. A 
recipient is deliberately indifferent only if its response to sexual harassment 
is clearly unreasonable in light of the known circumstances. 

This language faithfully tracks the Supreme Court’s holding with respect to institutions’ 
obligations under Title IX. In Davis, the Court explained: 

We stress that our conclusion here—that recipients may be liable for their 
deliberate indifference to known acts of peer sexual harassment—does not 
mean that recipients can avoid liability only by purging their schools of 
actionable peer harassment or that administrators must engage in particular 
disciplinary action. . . . School administrators will continue to enjoy the 
flexibility they require so long as funding recipients are deemed 
“deliberately indifferent” to acts of student-on-student harassment only 
where the recipient’s response to the harassment or lack thereof is clearly 
unreasonable in light of the known circumstances. The dissent 
consistently mischaracterizes this standard to require funding recipients to 
“remedy” peer harassment, post, at 658, 662, 668, 683, and to “ensur[e] that . . 
. students conform their conduct to” certain rules, post, at 666. Title IX 
imposes no such requirements. On the contrary, the recipient must merely 
respond to known peer harassment in a manner that is not clearly 
unreasonable. This is not a mere “reasonableness” standard, as the dissent 
assumes. See post, at 679. In an appropriate case, there is no reason why 
courts, on a motion to dismiss, for summary judgment, or for a directed 
verdict, could not identify a response as not “clearly unreasonable” as a 
matter of law.33 

                                                             
33 Davis, 526 U.S. at 648–49 (emphasis added). 
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The opinion, authored by Justice Sandra Day O’Connor and joined by Justices John Paul 
Stevens, David Souter, Stephen Breyer, and Ruth Bader Ginsburg, could not be clearer: 
Educational institutions violate Title IX only when they are “deliberately indifferent to 
known acts of peer harassment,” which is demonstrated only “where the recipient’s 
response to the harassment or lack thereof is clearly unreasonable in light of the known 
circumstances.” That the Department would propose complying with the Supreme Court’s 
jurisprudence should be unremarkable.  

The safe harbor provisions found in Section 106.44(b) are also sensible. They begin: 

(b) Specific circumstances. (1) A recipient must follow procedures consistent 
with § 106.45 in response to a formal complaint. If the recipient follows 
procedures (including implementing any appropriate remedy as required) 
consistent with § 106.45 in response to a formal complaint, the recipient’s 
response to the formal complaint is not deliberately indifferent and does not 
otherwise constitute discrimination under title IX. 

Consistent with Davis, this provision states that when an institution properly opens a 
formal complaint, follows procedures consistent with the regulations, and “implement[s] 
any appropriate remedy as required,” it will not be found by the Department to have been 
in violation of Title IX. The section also wisely requires institutions to open formal 
complaints into allegations “[w]hen a recipient [institution] has actual knowledge 
regarding reports by multiple complainants of conduct by the same respondent that could 
constitute sexual harassment.” 

The following paragraph, which addresses situations where no formal complaint has been 
filed, provides a safe harbor when the institution “offers and implements supportive 
measures designed to effectively restore or preserve the complainant’s access to the 
recipient’s education program or activity.” Even then, to ensure that institutions aren’t 
manipulating complainants into forgoing formal complaints, institutions are required, 
when they offer these supportive measures, to “in writing inform the complainant of the 
right to file a formal complaint at that time or a later date, consistent with other provisions 
of this part.”  

The focus on providing supportive measures, as opposed to taking punitive action, to meet 
an institution’s obligations under Title IX—even in the absence of a formal complaint— 
further demonstrates that the proposed regulations take sex-based discrimination 
seriously. By prioritizing actions aimed at meeting the individual needs of complainants, 
these regulations fulfill the commitment to nondiscrimination that Title IX demands for all 
students.    

Another noteworthy part of the safe harbor is Section 106.44(b)(5)’s explicit statement that 
“[t]he Assistant Secretary will not deem a recipient’s determination regarding 
responsibility to be evidence of deliberate indifference by the recipient merely because the 
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Assistant Secretary would have reached a different determination based on an independent 
weighing of the evidence.”34 FIRE agrees that the role of the Department in this area is not 
to second-guess the outcomes of proceedings, but to ensure that complaints are addressed 
using procedures that are fair.  

Finally, Section 106.44(c) makes clear that institutions have the authority to remove 
students on an emergency basis “provided that the recipient undertakes an individualized 
safety and risk analysis, determines that an immediate threat to the health or safety of 
students or employees justifies removal, and provides the respondent with notice and an 
opportunity to challenge the decision immediately following the removal.” The following 
paragraph describes institutions’ similar authority to place non-student employees on 
administrative leave during pending investigations. Institutions must have this authority 
to ensure that campuses remain safe while conducting investigations and grievance 
procedures.  

Taken as a whole, the safe harbor provisions mirror the commonsense approach developed 
by the Supreme Court in Davis. This return to Davis is particularly important given the 
readily observed tendency of funding recipients to overreact to directives from the 
Department that suggest that their own decisions, even if procedurally sound, will be 
subject to investigation and result in potentially expensive and embarrassing settlement 
agreements on one hand, or losses in court on the other.35 Synchronizing the safe harbor 
provisions with Supreme Court precedent governing institutional liability while providing 
instruction on how to best deal with alleged incidents of sex-based discrimination—with or 
without the filing of a formal complaint—should incentivize institutions to comply with 
Title IX without prompting overreach that would compromise individual rights and cost 
institutions untold dollars in legal and reputational costs. 

Section 106.45 Grievance Procedures for Formal Complaints of Sexual Harassment 

There is no doubt that institutions of higher education are legally and morally obligated to 
respond to known instances of sex-based discrimination, including acts of sexual 
harassment. In September 2017, when Secretary DeVos announced that the Department of 
Education would promulgate new Title IX regulations, she emphasized the importance of 
providing effective, fair grievance procedures to accomplish the goals of Title IX. As 
Secretary DeVos stated: “No one benefits from a system that does not have the public’s 
                                                             
34 This is similar to the treatment of good-faith investigations by employers into harassment under Title VII. 
See, e.g., Swenson v. Potter, 271 F.3d 1184, 1196 (9th Cir. 2001); Harris v. L & L Wings, 132 F.3d 978, 984 (4th 
Cir. 1997). 
35 For example, “[t]he higher education insurance group United Educators did a study of the 262 insurance 
claims it paid to students between 2006 and 2010 because of campus sexual assault, at a cost to the group of 
$36 million. The vast majority of the payouts, 72 percent, went to the accused—young men who protested 
their treatment by universities.” Emily Yoffe, The College Rape Overcorrection, SLATE (Dec. 7, 2014), 
http://www.slate.com/articles/double_x/doublex/2014/12/college_rape_campus_sexual_assault_is_a_seriou
s_problem_but_the_efforts.html. 
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trust—not survivors, not accused students, not institutions and not the public.” FIRE 
strongly agrees. 

Currently, public confidence in university Title IX grievance procedures across the country 
is low36—and for good reason. As the Rape, Abuse & Incest National Network (RAINN) 
argued in its 2014 letter to the White House Task Force to Protect Students from Sexual 
Assault:  

While we respect the seriousness with which many schools treat such 
internal processes, and the good intentions and good faith of many who 
devote their time to participating in such processes, the simple fact is that 
these internal boards were designed to adjudicate charges like plagiarism, 
not violent felonies. The crime of rape just does not fit the capabilities of such 
boards. They often offer the worst of both worlds: they lack protections for 
the accused while often tormenting victims.37 

Campus sexual misconduct proceedings have too often failed complainants. For example, 
after the University of Michigan settled a lawsuit by agreeing to set aside its finding against 
the accused student, the complainant issued the following statement through her attorney: 

I caution all University of Michigan students and their parents to avoid 
reporting sexual violence or using the university’s Title IX process at all 
costs. . . . I urge you to be aware: the university process will take far longer 
than they represent it to take, the university does not follow through on 
commitments of support they purport to offer, and it does not follow its own 
mandated procedures when investigating sexual violence on its campus. 
Worst of all, I have come to believe they do not care about individual students 
seeking help and are more concerned with producing the paperwork which 
demonstrates compliance with U.S. Department of Education mandates. 
With the multiple efforts and initiatives the university has undertaken and 
administrators have espoused, the biggest threat on campus has now become 
the Title IX Sexual Assault Policy as implemented by the University.38 

                                                             
36 A 2014 HuffPost/YouGov poll found that only fourteen percent of those surveyed thought colleges and 
universities do a good job handling cases of students reporting rape, sexual assault, or harassment. Sixty 
percent said they trusted colleges and universities to properly handle someone reporting rape, sexual assault, 
or harassment “a little,” while twenty three percent said they did not trust them at all. Peter Moore, Poll 
Results: Sexual Assault, YOUGOV (Feb. 3, 2014, 3:34 PM), https://today.yougov.com/topics/legal/articles-
reports/2014/02/03/poll-results-sexual-assault.  
37 Rape, Abuse & Incest National Network, Letter to the White House Task Force to Protect Students from 
Sexual Assault (Feb. 28, 2014), available at https://www.rainn.org/images/03-2014/WH-Task-Force-
RAINN-Recommendations.pdf. 
38 David Jesse, U-M drops nonconsensual sex finding to settle suit, DETROIT FREE PRESS (Sept. 12, 2015, 11:13 
AM), https://www.freep.com/story/news/local/michigan/2015/09/12/u-m-drops-nonconsensual-sex-
finding-settle-suit/72145304. 
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Litigation over the University of Kentucky’s handling of Title IX complaints revealed how 
that school’s process led a complainant to draw a similar conclusion.39 In an editorial in the 
Washington Examiner, FIRE Vice President of Procedural Advocacy Samantha Harris 
explained how the woman’s case demonstrates that procedural shortcomings of campus 
proceedings have harmed complainants as well as the accused: 

According to [the complainant’s] lawsuit, the university held the first hearing 
without the accused student present, because he was attending a proceeding 
related to his criminal case. At the first university hearing, he was found 
responsible for sexual misconduct. But a university appeals board found that 
his due process rights had been violated because he had been unable to 
attend the hearing, and ordered a new, second hearing. The female student 
did not participate in the second hearing, and the accused student was again 
found responsible. 

However, the appeals board again found that the accused student’s due 
process rights had been violated, this time because he had been unable to 
question his accuser. The appeals board ordered another, third hearing, 
which the female student says caused her “mental health to deteriorate.” The 
accused student was found responsible a third time, the finding was 
overturned again on appeal, and the matter was sent back for a fourth 
hearing. 

When the university filed a motion asking the court to dismiss the woman’s 
case, the court declined. The court stated that “the University bungled the 
disciplinary hearings so badly, so inexcusably, that it necessitated three 
appeals and reversals in an attempt to remedy the due process deficiencies,” 
and that this had “profoundly affected Plaintiff’s ability to obtain an 
education at the University of Kentucky.” Moreover, the court held, the fact 
that the university had not yet scheduled a fourth hearing raised the 
possibility that the university had acted with “deliberate indifference” 
towards the alleged victim. 

Had the university conducted a full and fair hearing in the first place, this 
woman’s ordeal could have been over years ago. Instead, it continues to drag 
on more than two years later because of an undisputed lack of due process. 
This is a prime example of why due process is critical to protecting the 
interests of everyone involved in a judicial proceeding.40 

                                                             
39 Doe v. Univ. of Ky., 2016 U.S. Dist. LEXIS 117606, *8 (E.D. Ky. Aug. 31, 2016), modified on other grounds, 2018 
U.S. Dist. LEXIS 135633 (E.D. Ky. Aug. 10, 2018). 
40 Samantha Harris, Due process is crucial to justice, both for accusers and the accused, WASH. EXAMINER (Jan. 
17, 2017), https://www.washingtonexaminer.com/due-process-is-crucial-to-justice-both-for-accusers-and-
the-accused. 
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The examples from Michigan and Kentucky demonstrate that the presence of meaningful 
procedural protections furthers Title IX’s goal of addressing sex-based discrimination. 
While courts have not yet been uniform in determining what procedural protections are 
necessary to satisfy the due process clause at public institutions, the Department has 
authority under Title IX to mandate procedures calculated to meet those requirements and 
advance the Department’s mission to curb sex-based discrimination.41 Increased attention 
to and effort in the area of procedural protections has been shown to produce benefits with 
regard to reducing repeat offenses42 and encouraging cooperation with investigations,43 
both of which are vital components of any institutional effort to curb discrimination. 
Likewise, such protections coupled with impartial trainings also help ensure that 
conclusions reached in grievance procedures are not the result of gender stereotypes. All 
these benefits advance the mission of Title IX.44 

Unfair proceedings, which unfortunately represent the status quo on our nation’s 
campuses, benefit no one. By delivering errant results such as those discussed above, 
flawed proceedings undermine confidence in the system and cripple the ability of both the 
Department and individual educational institutions to effectively address sex-based 
discrimination. It is therefore unsurprising that current Title IX grievance procedures have 
faced overwhelming criticism from a diverse range of organizations, individuals, scholars, 
and state and federal courts for providing insufficient procedural protections. (See 
Appendices 1, 2, and 3.)  

Section 106.45 takes great strides towards reforming the injustices of the status quo. 
Nevertheless, Section 106.45 could be improved through structural reorganization. The 
section is divided into subsections that address “grievance procedures” and subsections 

                                                             
41 Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 292 (1998). 
42 See, e.g., Angela R. Gover, Eve M. Brank, & John M. MacDonald, A Specialized Domestic Violence Court in 
South Carolina: An Example of Procedural Justice for Victims and Defendants, 13 VIOLENCE AGAINST WOMEN 
603 (2007); Paternoster, Raymond, et al., Do Fair Procedures Matter? The Effect of Procedural Justice on 
Spouse Assault, 31 LAW & SOC’Y REV. 163 (1997). 
43 See, e.g., Tom Tyler, Phillip Atiba Goff & Robert J. MacCoun, The Impact of Psychological Science on Policing 
in the United States: Procedural Justice, Legitimacy, and Effective Law Enforcement, 16 PSYCHOL. SCI. PUB. INT. 
75 (2015); Tom R. Tyler & Jeffrey Fagan, Legitimacy And Cooperation: Why Do People Help the Police Fight 
Crime in Their Communities?, 6 OHIO ST. J. CRIM. L. 231 (2008). 
44 Relatedly, both Harvard Law School professor Janet Halley and Atlantic columnist Emily Yoffe have also 
observed potential racial bias against accused men of color that may be permeating campus Title IX 
proceedings.  See Janet Halley, Trading the Megaphone for the Gavel in Title IX Enforcement, 128 HARV. L. REV. 
F. 103, 110–11 (Feb. 18, 2015), available at https://harvardlawreview.org/2015/02/trading-the-megaphone-
for-the-gavel-in-title-ix-enforcement-2; see also Emily Yoffe, The Question of Race in Campus Sexual-Assault 
Cases, ATLANTIC (Sept. 11, 2017), https://www.theatlantic.com/education/archive/2017/09/the-question-of-
race-in-campus-sexual-assault-cases/539361.  Under Title VI, institutions are also obligated to avoid 
discrimination based on race. Requiring meaningful due process protections aids in the efforts to eliminate 
racial discrimination because they ensure campus decisions are not made on the basis of racial stereotypes. 
Because the Department has a legal responsibility to enforce multiple anti-discrimination statutes, its 
regulations should be mindful of all of these obligations, and must avoid inviting one form of discrimination 
in the name of combatting the other. 
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that address “investigations into formal complaints.” Neither term is defined to clarify 
whether one is a subset of the other, whether they overlap, or whether they are mutually 
exclusive. Moreover, there are some protections, like the right to present witnesses and 
evidence, that are set forth in the subsection on investigations into formal complaints but 
are absent from the subsection on rules governing grievance procedures. Finally, there are 
some paragraphs in the subsection dealing with investigations that discuss grievance 
procedures. The regulations would benefit from clarifying at which stages of the process 
the various rights provided apply. Unless a protection would not make sense in a specific 
context, it should apply throughout. 

Procedural Protections 

Section 106.45(b)(1) sets forth the basic procedural requirements for grievance procedures 
to comply with Title IX. FIRE will analyze each requirement. 

The first requirement is that the proceedings must treat complainants and respondents 
equitably: 

(i) Treat complainants and respondents equitably. An equitable resolution 
for a complainant must include remedies where a finding of responsibility for 
sexual harassment has been made against the respondent; such remedies 
must be designed to restore or preserve access to the recipient’s education 
program or activity. An equitable resolution for a respondent must include 
due process protections before any disciplinary sanctions are imposed[.] 

FIRE agrees with this language as written.  

Next, Subsection (ii) requires institutions to review all relevant evidence, whether it is 
inculpatory or exculpatory. While this may seem obvious, legal complaints against 
universities stemming from their adjudication of Title IX claims are rife with 
allegations that universities have, in fact, ignored critical evidence, whether in a rush to 
judgment or simply because of processes that do not provide appropriate avenues for 
the collection and review of evidence.45 This is thus one of the most significant 
protections introduced by the proposed regulations. The paragraph states: 

(ii) Require an objective evaluation of all relevant evidence—including both 
inculpatory and exculpatory evidence—and provide that credibility 
determinations may not be based on a person’s status as a complainant, 
respondent, or witness[.] 

                                                             
45 See, e.g., Doe v. Ohio St. Univ., 219 F. Supp. 3d 645, 663 (S.D. Ohio 2016) (“[I]t is plausible that Doe’s right to 
cross-examination was effectively denied by the Administrators’ failure to turn over critical impeachment 
evidence.”). 
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We do not live in a world in which all complaints, of any type, have merit, nor do we live in 
one in which all allegations, of any type, are false. Sorting out the merits of individual cases 
requires reviewing all relevant evidence. FIRE supports this language. 

Subsection (iii) prohibits conflicts of interest and requires those involved in the grievance 
process to receive unbiased trainings to promote fairness. It reads: 

(iii) Require that any individual designated by a recipient as a coordinator, 
investigator, or decision-maker not have a conflict of interest or bias for or 
against complainants or respondents generally or an individual complainant 
or respondent. A recipient must ensure that coordinators, investigators, and 
decision-makers receive training on both the definition of sexual harassment 
and how to conduct an investigation and grievance process, including 
hearings, if applicable, that protect the safety of students, ensure due process 
protections for all parties, and promote accountability. Any materials used to 
train coordinators, investigators, or decision-makers may not rely on sex 
stereotypes and must promote impartial investigations and adjudications of 
sexual harassment[.] 

Too many institutions have used—or are still using—training materials that would not 
satisfy the requirements of this proposed language. For example, in 2011, Stanford 
University used materials that trained student jurors in sexual misconduct cases to believe 
that “act[ing] persuasive and logical” is a sign of guilt and that taking a neutral stand 
between the parties is the equivalent of siding with the accused.46 Harvard Law professor 
Janet Halley wrote about the bias inherent in the training materials used in 2014 at her 
institution: 

Approximately two-thirds of the document is devoted to quotations from 
OCR documents and the Harvard Policy and Procedures about the standard 
to apply and the procedures to be used. The remaining third of the document 
(and thus the entire remainder of the training) provides a sixth-grade level 
summary of selected neurobiological research. The take-away lesson of these 
pages is that a victim of sexual assault may experience trauma, which in turn 
causes neurological changes, which in turn can result in “tonic immobility.” 
Tonic immobility, in turn, can cause the victim to appear incoherent and to 
have emotional swings, memory fragmentation, and “flat affect.” Her story 
“may come out fragmented or ‘sketchy,’” and she can be “[m]isinterpreted as 
being cavalier about [the event] or lying.” These problems, in turn, can cause 

                                                             
46 Stanford Trains Student Jurors That ‘Acting Persuasive and Logical’ is Sign of Guilt; Story of Student Judicial 
Nightmare in Today’s ‘New York Post,’ FIRE (July 20, 2011), https://www.thefire.org/stanford-trains-
student-jurors-that-acting-persuasive-and-logical-is-sign-of-guilt-story-of-student-judicial-nightmare-in-
todays-new-york-post-2; see also Excerpted Pages from Stanford Dean’s Administrative Review Process 
Training Materials, 2010-2011, available at  
https://d28htnjz2elwuj.cloudfront.net/pdfs/bb4ff4c3aff9d3b2450c44e9ec2f28f1.pdf. 
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police and sexual harassment investigators to dismiss serious claims, 
tragically because of symptoms of the trauma itself.  

So far, that is the only training provided to Harvard personnel handling 
sexual harassment claims directed to the social and psychological dynamics 
surrounding sexual assault. It is 100% aimed to convince them to believe 
complainants, precisely when they seem unreliable and incoherent. Without 
disputing the importance of the insights included in this section of the 
training, one can ask: precisely what do they prove? Surely not a claim that, 
because a complainant appears incoherent and unreliable, she has been 
assaulted.47  

FIRE appreciates the importance of training first responders in how trauma may impact 
complainants so that contact is made in a manner that elicits vital information without 
discouraging complainants from coming forward. But training that suggests that those 
involved in disciplinary processes should treat factual inconsistencies in a complainant’s 
account as proof that the alleged event took place is at odds with fundamental fairness. 
While some victims may indeed experience trauma in that way, it is problematic in the 
extreme to broadly assume (and to instruct fact-finders) that inconsistencies in an 
accuser’s account are proof he or she is telling the truth, or that the logic and 
persuasiveness of the argument and/or evidence presented by the accused is properly 
understood as a sign of guilt. 

Impartiality is an essential element of a fair process. By prohibiting conflicts of interest, 
forbidding institutions from using training materials that “rely on sex stereotypes,” and 
instead requiring them to “promote impartial investigations and adjudications of sexual 
harassment,” the proposed regulations take an important step towards removing bias from 
campus grievance procedures.  

Section (iv) addresses another cornerstone of any fair process: the presumption of 
innocence. It instructs institutions to: 

(iv) Include a presumption that the respondent is not responsible for the 
alleged conduct until a determination regarding responsibility is made at the 
conclusion of the grievance process[.] 

In FIRE’s Spotlight on Due Process 2018, we analyzed the policies of America’s top fifty 
three universities as rated by U.S. News & World Report in 2017. Troublingly, we found that 
nearly three-quarters (73.6%) of those institutions did not explicitly guarantee students 

                                                             
47 Halley, supra note 44, at 109–10 (internal citations omitted) (emphasis in original). 
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that they will be presumed innocent until proven guilty.48 This number was unchanged 
from the year before.49 

Compounding this problem, many institutions have adopted definitions of consent that 
have effectively shifted the burden onto the accused student to prove that he or she had 
obtained consent.50 As one court put it, under an affirmative consent policy, “the ability of 
an accused to prove the complaining party’s consent strains credulity and is illusory.”51  

FIRE welcomes the language in subsection (iv). However, some institutions are using 
definitions of consent that recognize the validity of consent only if the tribunal concludes 
that it was clearly provided. Under these, and similar formulations, when it is unclear 
whether consent was provided, the presumption is that it was not. Few institutions will 
acknowledge that these definitions of consent shift the burden of proof and nullify the 
presumption of innocence. To address this concern, we urge the Department to expand 
upon the section by adding a sentence declaring: “It is the obligation of the recipient to 
prove every element of every alleged offense before the accused student may be found 
responsible and punished for committing an alleged offense.” Finally, this section would 
also benefit from adding language clarifying that fact-finders cannot hold accused students’ 
silence against them. 

Subsection (v) requires institutions to complete grievance procedures in reasonably 
prompt timeframes. The section reads: 

(v) Include reasonably prompt timeframes for conclusion of the grievance 
process, including reasonably prompt timeframes for filing and resolving 
appeals if the recipient offers an appeal, and a process that allows for the 
temporary delay of the grievance process or the limited extension of 
timeframes for good cause with written notice to the complainant and the 
respondent of the delay or extension and the reasons for the action. Good 
cause may include considerations such as the absence of the parties or 
witnesses, concurrent law enforcement activity, or the need for language 
assistance or accommodation of disabilities[.] 

This section replaces prior guidance stating that institutions should typically complete 
their grievance procedures within sixty days. While promptness is important, courts have 

                                                             
48 Spotlight on Due Process 2018, FIRE, https://www.thefire.org/spotlight/due-process-reports/due-
process-report-2018 (last visited Jan. 30, 2019).  
49 Spotlight on Due Process 2017, FIRE, https://www.thefire.org/spotlight/due-process-reports/due-
process-report-2017 (last visited Jan 30, 2019). 
50 Tamara Rice Lave, Affirmative consent and switching the burden of proof, PRAWFSBLAWG (Sept. 3, 2015), 
https://prawfsblawg.blogs.com/prawfsblawg/2015/09/affirmative-consent-and-switching-the-burden-of-
proof.html; Tamara Rice Lave, Affirmative Consent and Burden Shifting, Take 2, PRAWFSBLOG (Sept. 8, 2015), 
https://prawfsblawg.blogs.com/prawfsblawg/2015/09/affirmative-consent-and-burden-shifting-take-
2.html. 
51 Mock v. Univ. of Tenn. at Chattanooga, No. 14-1687-II (Tenn. Ch. Ct. Aug. 10, 2015). 
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held that delayed completion of grievance proceedings is not necessarily sufficient to 
establish deliberate indifference. For example, in Oden v. Northern Marianas College, the 
United States Court of Appeals for the Ninth Circuit held that deliberate indifference was 
not established after an institution took nine months to hold a hearing and another ten 
months to rule on a complaint, as the institution took other responsive steps during that 
time period and there was no evidence that the delay prejudiced the complainant.52 Delays 
may sometimes be necessary, especially when pushing forward too quickly could 
compromise a concurrent criminal investigation. 

The language in the proposed regulation appropriately encourages diligence on behalf of 
institutions without imposing bright-line rules. FIRE supports this subsection. 

Subsection (vi) and (vii) respectively require institutions’ grievance procedures to 
“[d]escribe the range of possible sanctions and remedies that the recipient may implement 
following any determination of responsibility” and “[d]escribe the standard of evidence to 
be used to determine responsibility.”  

FIRE supports both of these commonsense requirements because they will increase 
parties’ understanding of the proceedings and decrease the possibility of arbitrary, 
disproportionate, or inconsistent sanctions.  

Subsection (viii) requires institutions’ grievance procedures to “[i]nclude the procedures 
and permissible bases for the complainant and respondent to appeal if the recipient offers 
an appeal.”  

FIRE has two concerns about this language. First, it does not require that institutions allow 
students found responsible to appeal. Providing a student who may be facing a suspension 
or an expulsion the right to appeal is necessary to mitigate the risk that procedural 
irregularities could result in the erroneous termination of a student’s education.  

Second, we have long opposed requiring institutions to allow accusers to appeal a finding 
that the accused was not responsible. Allowing an institution to re-try the same case 
against a student cleared of wrongdoing is a threat to fundamental fairness prohibited in 
analogous criminal proceedings by the Fifth Amendment’s bar against “double jeopardy.” 
For the same reasons of fundamental fairness that our criminal justice system does not 
allow double jeopardy, colleges and universities should not force their students to face new 
hearings after being declared not guilty. Although these disciplinary hearings are not 
formal criminal trials with the full scope of constitutional due process rights, neither are 
they, as proponents of the “double jeopardy” provision like to assert, comparable to civil 
suits. (In civil suits, both parties traditionally have rights to appeal.) For instance, unlike a 
defendant in a civil lawsuit, accused students are not afforded the full panoply of 
procedural safeguards and certainly cannot pay money to settle a case. Furthermore, a 
guilty finding in a university disciplinary proceeding will result not simply in a loss of 
                                                             
52 440 F.3d 1085 (9th Cir. 2006). 
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money, but in a permanent and life-altering stigma that will cause irreparable harm to a 
student’s educational, professional, and social prospects, even if the finding is later 
reversed.53 

The regulations should require institutions to allow accused students to appeal. They 
should not require institutions to allow accusers to appeal. 

Subsection (ix) requires that institutions’ grievance procedures “[d]escribe the range of 
supportive measures available to complainants and respondents.” FIRE supports this 
language because advising students about the remedies and resources available is a critical 
step towards ensuring that students use them.  

Rules Governing Notice of Formal Complaints 

The next several sections describe the steps institutions must take upon receiving a formal 
complaint. Section 106.45(b)(2) states: 

(2) Notice of allegations—(i) Notice upon receipt of formal complaint. Upon 
receipt of a formal complaint, a recipient must provide the following written 
notice to the parties who are known: 

(A) Notice of the recipient’s grievance procedures. 

(B) Notice of the allegations constituting a potential violation of the 
recipient’s code of conduct, including sufficient details known at the time 
and with sufficient time to prepare a response before any initial interview. 
Sufficient details include the identities of the parties involved in the incident, 
if known, the specific section of the recipient’s code of conduct allegedly 
violated, the conduct allegedly constituting sexual harassment under this 
part and under the recipient’s code of conduct, and the date and location of 
the alleged incident, if known. The written notice must include a statement 
that the respondent is presumed not responsible for the alleged conduct and 
that a determination regarding responsibility is made at the conclusion of the 
grievance process. The written notice must also inform the parties that they 
may request to inspect and review evidence under paragraph (b)(3)(viii) of 
this section and inform the parties of any provision in the recipient’s code of 
conduct that prohibits knowingly making false statements or knowingly 
submitting false information during the grievance process. 

(ii) Ongoing notice requirement. If, in the course of an investigation, the 
recipient decides to investigate allegations not included in the notice 

                                                             
53 For a deeper look into why the dual appeals language should be revised, see Scott H. Greenfield, The Title IX 
“Double Jeopardy” Question, SIMPLE JUSTICE (Nov. 18, 2018), https://blog.simplejustice.us/2018/11/18/the-
title-ix-double-jeopardy-question. 
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provided pursuant to paragraph (b)(2)(i)(B) of this section, the recipient 
must provide notice of the additional allegations to the parties, if known. 

These notice requirements provide critical protections for accused students and 
address serious deficiencies in the adjudication process at many colleges and 
universities. The requirements of due process cannot be met at public institutions without 
providing the accused notice of the charges with enough detail to fully understand the 
allegations.54 Adequate time to prepare is similarly crucial.55 The proposed regulation’s 
requirement that institutions notify the parties of any additional allegations should they 
choose to broaden the scope of their investigation is another important safeguard against 
arbitrary or unfair administrative action before or during a judicial proceeding. 

FIRE supports the language in Section (2). 

Rules Governing Investigations into Formal Complaints 

The next section of the proposed rules addresses what institutions must do to properly 
investigate formal complaints. The opening paragraph of the section is crucial: 

(3) Investigations of a formal complaint. The recipient must investigate the 
allegations in a formal complaint. If the conduct alleged by the complainant 
would not constitute sexual harassment as defined in § 106.30 even if proved 
or did not occur within the recipient’s program or activity, the recipient must 
dismiss the formal complaint with regard to that conduct.  

Some critics have alleged that the proposed regulation’s use of the Davis standard to define 
student-on-student harassment prevents institutions from initiating investigations into a 
great deal of conduct. This criticism is misplaced.  

As Section (3) sets forth, institutions “must investigate the allegations in a formal 
complaint” (emphasis added). Similar to the standard used by courts to evaluate motions to 
dismiss, only after the institution concludes that the conduct alleged by the complainant 
falls short of the Davis standard—even if it were to be proven true—is the institution 
required to dismiss the formal complaint. This provision ensures that no complaint is 
ignored without institutions considering the sufficiency of the complaint, while 
simultaneously preventing institutions from conducting lengthy investigations into 

                                                             
54 See Goss v. Lopez, 419 U.S. 565, 579 (1975) (holding before a student could be suspended for ten or more 
days, the due process clause entitles the student to notice of the charges against them and an opportunity to 
contest them). 
55 See Tanyi v. Appalachian St. Univ., 14-cv-170, 2015 U.S. Dist. LEXIS 95577, at *17–18 (W.D.N.C. July 22, 
2015) (“For all intents and purposes, Tanyi received notice of the new harassment charge at the eleventh 
hour, when it was too late to mount an effective defense. . . . [A]t a minimum due process requires adequate 
notice.”). 
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expression that is protected under the First Amendment. Lengthy investigations into 
protected speech violate the First Amendment.56  

Like subsection (iv) in the section governing grievance procedures, subsection (i) in this 
section deals with burdens of proof. It specifies: 

When investigating a formal complaint, a recipient must— 

(i) Ensure that the burden of proof and the burden of gathering evidence 
sufficient to reach a determination regarding responsibility rest on the 
recipient and not on the parties[.] 

This language is a helpful reminder that the institutions themselves bear the burden of 
proving a violation of their codes of conduct during disciplinary hearings. The burden does 
not fall on the complainant to prove the allegation, even though the complainant’s 
testimony may be a necessary component of proving the case. Nor does it fall on the 
accused student to prove his or her innocence. This subsection, like Section 106.45(b)(1)(iv) 
addressing the presumption of innocence in the grievance process, would benefit from the 
addition of language clarifying that “it is the obligation of the recipient to prove every 
element of every alleged offense before the accused student may be found responsible 
and punished for committing an alleged offense.”  

Subsection (ii) addresses the right of both the accused and the accuser to present witnesses 
and evidence during the investigation of formal complaints. It reads: 

(ii) Provide equal opportunity for the parties to present witnesses and other 
inculpatory and exculpatory evidence[.] 

Investigations are insufficiently thorough and risk significant error when the right to 
present witnesses and evidence is not secured for both parties. Accordingly, FIRE supports 
this language as written. This right, however, must apply beyond the investigation stage. 
Students must enjoy this right during the hearings themselves and during the appellate 
process, where applicable. 

Subsection (iii) prohibits schools from issuing gag orders on the parties during 
investigations or from preventing the parties from gathering evidence to support their 
cases. The subsection states that institutions may not: 

(iii) . . . restrict the ability of either party to discuss the allegations under 
investigation or to gather and present relevant evidence[.] 

                                                             
56 See, e.g., White v. Lee, 227 F.3d 1214, 1226 (9th Cir. 2000) (holding an eight-month investigation into clearly 
protected speech, coupled with questioning and requests to produce documents, violated the First 
Amendment). 
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Too often, institutions issue gag orders on students prohibiting them from discussing their 
cases. In some instances, they have initiated disciplinary proceedings against students for 
discussing their cases publicly. Student Landen Gambill’s experience at the University of 
North Carolina at Chapel Hill illustrates the need for Subsection (iii). Gambill faced 
disciplinary charges after she publicly criticized the university’s handling of her allegation 
of sexual assault against a fellow student.57 This should not happen; students must not face 
retaliation or punishment for complaining about how their grievances are handled.  As the 
proposed regulation and guidance before makes clear, institutions must not violate the 
First Amendment in their pursuit of enforcing Title IX. Section (iii) is appropriate. 
However, since the rights in this section should be protected beyond the time periods when 
the allegations are under investigation, the proposed regulation should clarify that this 
right is not thus limited.  

Subsection (iv) addresses students’ right to the assistance of an advisor during the 
grievance proceeding.58 The subsection reads: 

(iv) Provide the parties with the same opportunities to have others present 
during any grievance proceeding, including the opportunity to be 
accompanied to any related meeting or proceeding by the advisor of their 
choice, and not limit the choice of advisor or presence for either the 
complainant or respondent in any meeting or grievance proceeding; 
however, the recipient may establish restrictions regarding the extent to 
which the advisor may participate in the proceedings, as long as the 
restrictions apply equally to both parties[.] 

The right to the assistance of an advisor throughout the process is of paramount 
importance. Advisors are necessary to help students effectively navigate the campus 
process, and to ensure that the proceedings are conducted fairly and by the rules.  
The Department does not break new ground with this requirement, as this language 
mirrors the Department’s regulations implementing the Violence Against Women Act 
(VAWA). The commentary accompanying that regulation clarifies that students cannot be 
prevented from selecting an attorney to serve as the “the advisor of their choice.” As was 
the case with the VAWA regulations, though, Subsection (iv) unhelpfully allows 
institutions to prohibit students’ advisors from actively participating throughout the 

                                                             
57 Will Creeley, Student Critic of University of North Carolina’s Sexual Misconduct Procedures Faces Discipline 
under Speech Code, FIRE (Feb. 26, 2013), https://www.thefire.org/student-critic-of-university-of-north-
carolinas-sexual-misconduct-procedures-faces-discipline-under-speech-code. 
58 This subsection is found under the section dealing with investigations into formal complaints, but explicitly 
applies during any “grievance proceeding. “This is an example of one provision that would benefit from 
additional clarification, as there is another subsection dedicated to rights during “grievance proceedings.”  
FIRE feels strongly that the right to assistance of an advisor should be extended to the accuser upon filing a 
complaint and to an accused student when he or she receives notice that a complaint has been filed against 
them. This right should be continuous through the end of any appellate process. The proposed regulation 
should be revised to reflect this.  
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grievance process. (Subsequent language in Section 106.45(3)(vii) of this proposed rule 
does provide for advisors to actively conduct cross-examinations.) 

While FIRE supports the Department’s proposed rule requiring recipients to allow for 
advisors to participate during cross-examinations, as discussed below, subsection (iv) 
should be modified to allow for advisors to actively participate in all aspects of the 
investigation and adjudicatory processes. Active participation of advisors is crucial 
because the stakes during campus proceedings are extremely high.59 As FIRE has argued, 
“[s]uspensions and expulsions don’t simply jeopardize a student’s education—they can end 
a young person’s career before it has even begun.”60 Except in a handful of states61 that 
statutorily require institutions to allow counsel to provide active representation during 
campus disciplinary proceedings,  

students facing lengthy suspensions or expulsions typically faced these 
charges alone—or, if lucky, with an advisor who was nevertheless forbidden 
from actively participating in the hearing. Outside of North Carolina, 
eighteen-year-old students continue to be expected to competently 
represent themselves in proceedings, arguing against deans, administrators, 
and sometimes lawyers, many with decades of experience and advanced 
degrees. There is no way to make such a system fair to the accused without 
the right to representation.62 

It is unreasonable to expect students with no legal training (and, most likely, no prior 
experience in an adjudication of this nature) to adequately defend their interests in judicial 
proceedings against campus administrators or institutional attorneys who do it for a 
living.63 (Indeed, colleges and universities are perfectly free to fill every position in the 
hearing process with experienced lawyers, should they wish to do so.)  

                                                             
59 The stakes are even higher for international students, studying in the United States on visas. Students who 
are no longer enrolled can lose their visas and face removal from the country. See, e.g., Doe v. Pa. St. Univ., No. 
4:15-cv-02072, at 2 (M.D. Pa. Oct. 28, 2015) (“[B]ecause of Plaintiff’s immigration status, there is a presently 
existing actual threat that should the alterations to his student status be entered, noticed, or otherwise 
transmitted by the University, they will result in the initiation of federal immigration proceedings against 
Plaintiff, with the ultimate consequence of his deportation from the United States and relocation to his 
homeland of Syria, where he will face the potential for serious bodily harm and related injuries.”). 
60 Joe Cohn, College students deserve the right to hire counsel in expulsion hearings, THE HILL (Sept. 11, 2013), 
https://thehill.com/blogs/congress-blog/education/321679-college-students-deserve-the-right-to-hire-
counsel-in-expulsion-hearings. 
61 N.C. Gen. Stat. § 116-40.11 (2018); N.D. Cent. Code § 15-10-56 (2018). Moreover, at least two states 
statutorily allow students in expulsion hearings to remove the proceedings to administrative law hearings 
where more comprehensive due process protections like the right to full legal representation is permitted. 
Tenn. Code. §§ 4-5-301–4-5-325 (2010); Or. Rev. Stat. §§ 183.415–183.500 (2017). 
62 Cohn, supra note 60. 
63 While the problem is particularly acute with respect to students on the autism spectrum or who 
suffer from other disabilities, it is also serious with respect to students without disabilities who 
struggle with verbal communications or have limited advocacy skills. In a lawsuit against Drake 
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Active representation is necessary not only for the fairness of campus adjudications, but 
also because of the potential ramifications of any concurrent or subsequent criminal 
prosecution based on the conduct at issue in the campus judicial proceeding. Students 
questioned by university administrators do not generally receive Miranda warnings prior 
to making statements to investigators. They are not informed of their right to remain silent, 
and, in some instances, universities have informed students that silence will be used as an 
inference against them. For example, in its subsequently revised 2013–2014 Student 
Handbook, Longwood University stated: 

The respondent may refrain from providing a statement or answering 
questions. However, the hearing board or officer, in determining student 
responsibility, may consider such silence, along with all other evidence in 
record, to determine responsibility or non-responsibility and/or appropriate 
sanctions.64 

Complicating matters, statements made by students during campus tribunals may be used 
against them in a criminal proceeding, because statements against one’s own interest are 
generally not considered hearsay under the rules of evidence. The admissibility of 
statements obtained in campus proceedings means that students who must represent 
themselves in campus proceedings may be irrevocably waiving their Fifth Amendment 
right to remain silent. 

Susan Riseling, the chief of police and associate vice chancellor at the University of 
Wisconsin at Madison, seized on this dynamic while speaking to college law enforcement 
administrators. She reportedly 

described a case at Wisconsin, in which the Title IX investigation was the 
only reason police were able to arrest a student accused of raping his 
roommate’s girlfriend. 

The accused student denied the charges when interviewed by police, Riseling 
said. In his disciplinary hearing, however, he changed his story in an apparent 
attempt to receive a lesser punishment by admitting he regretted what had 

                                                                                                                                                                                                    
University, for example, a student with a language-based learning disability argued that the 
university had treated him unfairly in part because, due to “his learning disabilities, he was not 
qualified to serve as his own attorney for nine hours during the hearing process.” Complaint ¶ 
155, Doe v. Drake Univ., No. 16-cv-00623 (S.D. Iowa filed Dec. 1, 2016), ECF 1. While that claim did not 
survive summary judgment, and the case settled before that aspect of the decision could be 
appealed, it demonstrates that this is an issue that must be addressed. Providing the right to active 
representation of counsel in light of these concerns is hardly unprecedented. Indeed, Congress has 
provided K–12 students with disabilities the right to legal representation in the Individuals with 
Disabilities Education Act, 84 Stat. 175, as amended, 20 U.S.C. § 1415(h). 
64 Longwood University, Student Handbook 2013–2014 23 (Aug. 15, 2013), available at 
http://web.archive.org/web/20140404193823/http://www.longwood.edu/assets/judicial/Handbook.pdf. 
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occurred. That version of events was “in direct conflict with what he told 
police,” Riseling said. Police subpoenaed the Title IX records of the hearing 
and were able to use that as evidence against the student. 

“It’s Title IX, not Miranda,” Riseling said. “Use what you can.”65 

In one particularly alarming case at Auburn University, both parties were entitled to have 
attorneys present, but neither lawyer was allowed to actively participate during the 
proceeding. The case is nevertheless egregious because the attorney for the accuser was in 
fact the city attorney prosecuting the accused student in criminal court for a simple assault 
charge stemming from the same allegation, making a mockery of Miranda protections.66 

The penalty for rape in states across the country is severe. Students should not have to 
choose between defending themselves on campus and preserving their Fifth Amendment 
rights. Providing students with the right to active assistance of counsel is the only way, shy 
of changing the rules of evidence in each jurisdiction, to avoid forcing students to make this 
impossible choice.  

The insight and expertise provided by advisors (including but not limited to attorneys) is 
therefore crucially important throughout the proceedings, from the notification of 
allegation to the conclusion. FIRE urges the Department to revise the proposed rule to 
ensure these protections are included in the final rules. 

The next subsection sets forth the requirement that institutions provide sufficiently 
detailed notice to the parties regarding each phase of the grievance process with sufficient 
time to prepare.  

(v) Provide to the party whose participation is invited or expected written 
notice of the date, time, location, participants, and purpose of all hearings, 
investigative interviews, or other meetings with a party, with sufficient time 
for the party to prepare to participate[.] 

Due process at public institutions requires adequate notice of the charges with enough 
detail to fully understand the allegations.67 Adequate time to prepare is also crucial. FIRE 
supports the language in Subsection (v). 

Subsection (vii) requires recipients at institutions of higher education to provide live 
hearings and to allow cross-examination of all parties, including witnesses, and it requires 
that advisors conduct cross-examination. The section states in part:  
                                                             
65 Jake New, Making Title IX Work, INSIDE HIGHER ED (July 6, 2015), 
https://www.insidehighered.com/news/2015/07/06/college-law-enforcement-administrators-hear-
approach-make-title-ix-more-effective. 
66 James Taranto, Taranto: An Education in College Justice, WALL ST. J., Dec. 6, 2013, 
https://www.wsj.com/articles/behind-the-auburn-curtainbehind-the-auburn-curtain-1385756706. 
67 See Goss, 419 U.S. at 579. 
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For institutions of higher education, the recipient’s grievance procedure 
must provide for a live hearing. At the hearing, the decision-maker must 
permit each party to ask the other party and any witnesses all relevant 
questions and follow-up questions, including those challenging credibility. 
Such cross-examination at a hearing must be conducted by the party’s 
advisor of choice . . . . If a party does not have an advisor present at the 
hearing, the recipient must provide that party an advisor aligned with that 
party to conduct cross-examination. 

A student’s right to attend a university should be compromised only if he or she has been 
found responsible of serious misconduct after fair hearings that include meaningful 
procedural protections. FIRE supports the provisions in this subsection, which will 
increase the fundamental fairness of the proceedings in several ways. 

The first important protection included in Subsection (vii) is the requirement that 
institutions of higher education provide a live hearing in their procedures for determining 
whether a violation has occurred. The proposed rule is a helpful correction to prior 
guidance that allowed, and even encouraged, schools to have a “single investigator” 
adjudicate sexual misconduct cases through a series of separate meetings with the parties 
and witnesses. The elimination of the “single-investigator model” is of critical 
importance to the fairness and reliability of campus sexual misconduct proceedings. 
Requiring a live hearing ensures that all parties see exactly the same evidence and 
testimony as the fact-finder, so that each party can rebut or buttress that evidence and 
testimony as fully as he or she is able. It also decreases the chance that the biases of a single 
investigator and/or fact-finder may warp the process to the extent that its outcome is 
determined not by the facts and a desire for a just outcome, but by prejudice, well-
intentioned or otherwise.68 

The proposed rule also requires institutions to allow meaningful cross-examination of all 
witnesses, including the parties. The Supreme Court of the United States has called cross-
examination the “greatest legal engine ever invented for the discovery of truth,”69 and it is 
especially crucial in cases turning on witness testimony or the credibility of a complainant 
or respondent. The United States Court of Appeals for the Sixth Circuit recently recognized 
the essential importance of cross-examination in campus adjudications involving a 
credibility determination, or when facts were in dispute, in September 2018. In Doe v. 
Baum, it held: 

[I]f a public university has to choose between competing narratives to resolve 
a case, the university must give the accused student or his agent an 

                                                             
68 See, e.g., Doe v. Brandeis Univ., 177 F. Supp. 3d 561 (D. Mass. 2016) (“The dangers of combining in a single 
individual the power to investigate, prosecute, and convict, with little effective power of review, are obvious. 
No matter how well-intentioned, such a person may have preconceptions and biases, may make mistakes, and 
may reach premature conclusions.”). 
69 California v. Green, 399 U.S. 149, 158 (1970). 
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opportunity to cross-examine the accuser and adverse witnesses in the 
presence of a neutral fact-finder.70 

The court further observed: 

Without the back-and-forth of adversarial questioning, the accused cannot 
probe the witness’s story to test her memory, intelligence, or potential 
ulterior motives. Nor can the fact-finder observe the witness’s demeanor 
under that questioning. For that reason, written statements cannot 
substitute for cross-examination.71 

For these reasons, FIRE strongly supports the proposed rule requiring live hearings and 
cross-examination as essential to a fair and reliable process. 

While FIRE supports the Department’s proposed rule requiring recipients to allow 
advisors to participate during cross-examinations, the rule should be modified to allow for 
advisors to actively participate in all aspects of the investigation and adjudicatory 
processes, as explained above. We also note that the lack of an advisor is not sufficient 
reason to deny a party his or her due process rights, including an opportunity to cross-
examine witnesses.72 

FIRE supports the provisions of Subsection (vii) regarding separate rooms for cross-
examination of parties upon request of the complainant or respondent if the recipient 
provides technology that allows the decision-maker to see and hear the party answering 
questions. FIRE also supports the provision requiring a decision-maker to explain, on the 
record, the rationale behind any decision to deny the advisor the right to ask any specific 
question. Placing the rationale on the record lessens the potential for abuse of discretion 
and allows those involved in appeals processes, as well as courts, to better review those 
decisions if necessary.  

Subsection (viii) requires an institution to disclose the evidence it has collected as part of 
its investigation into alleged sexual misconduct. The section reads: 

(viii) Provide both parties an equal opportunity to inspect and review any 
evidence obtained as part of the investigation that is directly related to the 
allegations raised in a formal complaint, including the evidence upon which 
the recipient does not intend to rely in reaching a determination regarding 
responsibility, so that each party can meaningfully respond to the evidence 
prior to conclusion of the investigation. Prior to completion of the 
investigative report, the recipient must send to each party and the party’s 
advisor, if any, the evidence subject to inspection and review in an electronic 

                                                             
70 Baum, 903 F.3d at 578. 
71 Id. at 582 (internal citations omitted).  
72 Faretta v. California, 422 U.S. 806, 819–20 (1975). 
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format, such as a file sharing platform, that restricts the parties and advisors 
from downloading or copying the evidence, and the parties shall have at least 
ten days to submit a written response, which the investigator will consider 
prior to completion of the investigative report. The recipient must make all 
such evidence subject herein to the parties’ inspection and review available 
at any hearing to give each party equal opportunity to refer to such evidence 
during the hearing, including for purposes of cross-examination[.] 

This section is necessary because the language of the Department of Education’s 2014 
regulations on Violence Against Women Act requires only that “the accuser, the accused, 
and appropriate officials are given timely and equal access to information that will be used 
during informal and formal disciplinary meetings and hearings.”73 Under this formulation, 
an institution could conceal exculpatory or inculpatory evidence so long as it did not plan 
to use that evidence in its disciplinary proceedings. Such a rule presents a dangerous moral 
hazard by incentivizing institutions to hold back evidence that may not further their 
reputational or economic interests.  

FIRE understands that the question of whether the Department of Education should 
further regulate what constitutes evidence “directly related to the allegations” is important 
given the sensitive nature of certain medical records that may be in an institution’s 
possession. While FIRE takes no position on whether the Department should further 
regulate here, institutions will have to deal with instances where a student’s behavior74 or 
medical records75 may be of relevance to a complaint and other instances where inclusion 
of such information could violate a student’s privacy or be unduly prejudicial. 

FIRE supports Subsection (viii) as it is written. We do not have an opinion on whether the 
Department should clarify this with further regulation.  

Subsection (ix) obligates institutions to create an investigative report summarizing the 
evidence and to share it with the parties at least ten days prior to any adjudication. FIRE 
thinks this requirement is sensible because it allows sufficient time for all parties to be fully 
prepared for the proceedings.  

Rules Governing the Determination Regarding Responsibility 

                                                             
73 Violence Against Women Act, 79 Fed. Reg. 62751 (effective July 1, 2015). 
74 See, e.g., Scusa v. Nestle U.S.A. Co., 181 F.3d 958, 966 (8th Cir. 1999); State v. Garron, 177 N.J. 147, 165–66 
(2003). 
75 See, e.g., Doe v. Univ. of S. Cal., 29 Cal. App. 5th 1212, 1238 (2018) (“We agree USC violated its own 
procedures by failing to request that Jane provide her clothes or consent to release her medical records.”) 
(emphasis in original); Doe v. Regents of Univ. of Cal., 28 Cal. App. 5th 44, 57 (2018) (“Without access to the 
complete SART report, John did not have a fair opportunity to cross-examine the detective and challenge the 
medical finding in the report. The accused must be permitted to see the evidence against him. Need we say 
more?”). 
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Section (4) sets forth the requirements of how institutions must make their determination 
of responsibility and how they must communicate that decision with the parties. 
Subsection (i) states: 

(i) The decision-maker(s), who cannot be the same person(s) as the Title IX 
Coordinator or the investigator(s), must issue a written determination 
regarding responsibility. To reach this determination, the recipient must 
apply either the preponderance of the evidence standard or the clear and 
convincing evidence standard, although the recipient may employ the 
preponderance of the evidence standard only if the recipient uses that 
standard for conduct code violations that do not involve sexual harassment 
but carry the same maximum disciplinary sanction. The recipient must also 
apply the same standard of evidence for complaints against students as it 
does for complaints against employees, including faculty. 

First, this paragraph prevents institutions from allowing the Title IX Coordinator or 
investigators to render the decision. Separating those functions is important to reduce the 
possibility that one person’s bias will permeate the process. Second, the paragraph requires 
institutions to place their decisions in writing. This is helpful to avoid any confusion as to 
what was decided and to provide a written record for appeals or other administrative needs.  

The provision allows institutions to use either the preponderance of the evidence standard 
or the clear and convincing standard as its burden of proof, provided that the institution 
uses the same standard for hearings involving “conduct code violations that do not involve 
sexual harassment but carry the same maximum disciplinary sanction” and provided that 
the same standard used in complaints against students is also used in complaints against 
employees, including faculty.  

Students, employees, and faculty all deserve robust procedural protections. 
Accordingly, FIRE supports this uniformity requirement. Institutions should not be 
permitted to disfavor certain constituencies by requiring lower burdens of proof for 
them to be punished. Campuses should use the same standard of evidence whenever a 
hearing could lead to lengthy suspensions, expulsions, or termination of employment.  

FIRE has consistently criticized the Department of Education’s 2011 “Dear Colleague” 
letter-era position, which was adopted without notice and comment and in violation of the 
Administrative Procedure Act, that institutions must use the preponderance of the 
evidence standard when adjudicating Title IX cases. Given the high stakes, we believe that 
institutions should be using the clear and convincing evidence standard instead.76 This 

                                                             
76 Letter from Will Creeley, Director of Legal and Public Advocacy, Foundation for Individual Rights in 
Education, to Russlynn Ali, Assistant Sec’y for Civil Rights, Office for Civil Rights, U.S. Dep’t of Educ. (May 5, 
2011), available at https://www.thefire.org/fire-letter-to-office-for-civil-rights-assistant-secretary-for-civil-
rights-russlynn-ali-may-5-2011. 
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intermediate standard is appropriate for these types of disputes. As the Supreme Court 
explained in Addington v. Texas:  

One typical use of [this] standard is in civil cases involving allegations of 
fraud or some other quasi-criminal wrongdoing by the defendant. The 
interests at stake in those cases are deemed to be more substantial than mere 
loss of money . . . .  Similarly, this Court has used the “clear, unequivocal and 
convincing” standard of proof to protect particularly important individual 
interests in various civil cases.77 

As noted earlier, those accused of committing sexual misconduct before a campus tribunal 
cannot (and obviously should not be able to) resolve the accusation through the exchange 
of money with his or her accuser. Those found to have committed such offenses not only 
suffer reputational damage but also are likely to be prevented from ever completing their 
education. These consequences are fundamentally different from being on the losing side 
of a lawsuit for money damages. They are consequences that no amount of money can 
correct, and that warrant asking fact-finders to be more than 50.01 percent certain that 
those accused actually committed the offense. 

Despite our strongly held belief that the clear and convincing evidence standard is the more 
appropriate standard to use in Title IX grievance procedures (and in other proceedings that 
could result in lengthy suspensions or expulsions), we have never argued that the use of the 
preponderance of the evidence standard, in and of itself, deprives accused students of 
fundamental fairness. Rather, we have argued that its use is inappropriate and unfair in 
settings that lack the procedural safeguards present in the civil and administrative 
proceedings where it is typically employed.78  
 
The proposed regulations, in their current form, provide many of the procedural 
protections that FIRE identifies as necessary for a fair campus suspension or expulsion 
hearing. In our Spotlight on Due Process 2018 report, we list what we consider to be the 
essential elements of fundamental fairness in campus adjudications.79 They are:  

• A clearly stated presumption of innocence, including a statement that a 
person’s silence shall not be held against them.   

• Timely and adequate written notice of the allegations before any meeting 
with an investigator or administrator at which the student is expected to 
answer questions. Information provided should include the time and 
place of alleged policy violations, a specific statement of which policies 

                                                             
77 441 U.S. 418, 424 (1979). 
78 Joseph Cohn, Campus is a Poor Court for Students Facing Sexual-Misconduct Charges, CHRON. OF HIGHER 
EDUC. (Oct. 1, 2012), https://www.chronicle.com/article/Campus-Is-a-Poor-Court-for/134770. 
79 Spotlight on Due Process 2018, FIRE, https://www.thefire.org/spotlight/due-process-reports/due-
process-report-2018 (last visited Jan. 30, 2019).  
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were allegedly violated and by what actions, and a list of people allegedly 
involved in and affected by those actions. 

• Adequate time to prepare for a reasonably prompt disciplinary hearing. 
Preparation shall include access to all evidence to be used at hearing. 

• The right to impartial fact-finders, including the right to challenge fact-
finders for conflicts of interest. 

• The right to a meaningful hearing process. This includes having the case 
adjudicated by a person or group of people—ideally, a panel—distinct 
from the person or people who conducted the investigation (i.e. the 
institution must not employ a “single-investigator” model). 

• The right to present all evidence directly to the fact-finder. 

• The ability to question witnesses, including the complainant, in real time, 
and respond to another party’s version of events. 

• The active participation of an advisor of choice, including an attorney (at 
the student’s sole discretion), during the investigation and at all 
proceedings, formal or informal. 

• The meaningful right of the accused to appeal a finding or sanction. 

• A requirement that factual findings leading to expulsion be agreed upon 
by a unanimous panel or supported by clear and convincing evidence.80 

While the proposed regulations provide most of these protections, they do not prevent 
institutions from using a respondent’s silence as evidence against him or her, require 
institutions to offer the accused student an appeal, provide students with the right to fully 
active legal representation at all stages of the process, or require that a hearing panel’s 
decision must be unanimous to support an expulsion. While FIRE does not think it is wise 
to allow institutions to use any standard lower than that of clear and convincing evidence 
without requiring all of the above listed safeguards, we cannot support language that allows 
institutions to use the preponderance standard in proceedings that do not, at a minimum, 
allow the fully active participation of counsel. If the right to fully active representation by 
counsel was included in the proposed regulation, we would support Section (4)(i) as 
written. Without that addition, we urge the Department to require that institutions use the 
clear and convincing standard.  

Section (4)(ii) sets forth the requirements of what institutions must include in their 
written determinations of Title IX proceedings. It states: 

                                                             
80 Id. 
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(ii) The written determination must include— 

(A) Identification of the section(s) of the recipient’s code of conduct alleged 
to have been violated; 

(B) A description of the procedural steps taken from the receipt of the 
complaint through the determination, including any notifications to the 
parties, interviews with parties and witnesses, site visits, methods used to 
gather other evidence, and hearings held; 

(C) Findings of fact supporting the determination; 

(D) Conclusions regarding the application of the recipient’s code of conduct 
to the facts; 

(E) A statement of, and rationale for, the result as to each allegation, 
including a determination regarding responsibility, any sanctions the 
recipient imposes on the respondent, and any remedies provided by the 
recipient to the complainant designed to restore or preserve access to the 
recipient’s education program or activity; and 

(F) The recipient’s procedures and permissible bases for the complainant 
and respondent to appeal, if the recipient offers an appeal. 

Requiring institutions to thoroughly document how they handled an allegation from 
beginning to end will benefit complainants, accused students, and institutions themselves. 
Not only do all parties deserve an explanation, but these records will both help students 
establish violations of their rights when corners have been unlawfully cut and exonerate 
institutions when they behaved reasonably in light of the known circumstances. 
Furthermore, requiring such documentation will itself lead institutions to take all due care 
to ensure that they are respecting the process and the rights of all parties. As with our 
earlier objection to allowing complainants to appeal cases when the accused has been 
exonerated, we maintain our objection to the language referencing complainants’ rights to 
appeal presented in Section 106.45(4)(ii)(F). We support the remainder of Subsection 
(4)(ii).  

The next paragraph governs an institution’s responsibility to simultaneously notify both 
parties of the outcome and of appellate rights and deadlines. It also establishes when a 
determination becomes final. It reads: 

(iii) The recipient must provide the written determination to the parties 
simultaneously. If the recipient does not offer an appeal, the determination 
regarding responsibility becomes final on the date that the recipient provides 
the parties with the written determination. If the recipient offers an appeal, 
the determination regarding responsibility becomes final at either the 
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conclusion of the appeal process, if an appeal is filed, or, if an appeal is not 
filed, the date on which an appeal would no longer be considered timely. 

As advised above, offering the accused an appeal should not be optional. Any provisions, 
including this one, that make providing those appeals optional should be revised. FIRE 
supports the rest of the subsection.  

Subsection (5) sets forth the requirements of appeals. It reads: 

(5) Appeals. A recipient may choose to offer an appeal. If a recipient offers an 
appeal, it must allow both parties to appeal. In cases where there has been a 
finding of responsibility, although a complainant may appeal on the ground 
that the remedies are not designed to restore or preserve the complainant’s 
access to the recipient’s education program or activity, a complainant is not 
entitled to a particular sanction against the respondent. As to all appeals, the 
recipient must: 

(i) Notify the other party in writing when an appeal is filed and implement 
appeal procedures equally for both parties; 

(ii) Ensure that the appeal decision-maker is not the same person as any 
investigator(s) or decision-maker(s) that reached the determination of 
responsibility; 

(iii) Ensure that the appeal decision-maker complies with the standards set 
forth in paragraph (b)(1)(iii) of this section; 

(iv) Give both parties a reasonable, equal opportunity to submit a written 
statement in support of, or challenging, the outcome; 

(v) Issue a written decision describing the result of the appeal and the 
rationale for the result; and 

(vi) Provide the written decision simultaneously to both parties. 

FIRE objects to the language that allows institutions to prohibit appeals altogether and the 
language that again requires institutions to allow complainants to appeal. If, however, an 
accused student appeals, we agree with the requirement in Subsection (iv) that both parties 
must be given “reasonable, equal opportunity to submit a written statement in support of, 
or challenging, the outcome.”   

Subsection (6) describes the rules governing informal resolutions of complaints. It states: 

(6) Informal resolution. At any time prior to reaching a determination 
regarding responsibility the recipient may facilitate an informal resolution 
process, such as mediation, that does not involve a full investigation and 
adjudication, provided that the recipient— 
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(i) Provides to the parties a written notice disclosing— 

(A) The allegations; 

(B) The requirements of the informal resolution process including the 
circumstances under which it precludes the parties from resuming a formal 
complaint arising from the same allegations, if any; and 

(C) Any consequences resulting from participating in the informal resolution 
process, including the records that will be maintained or could be shared; and 

(ii) Obtains the parties’ voluntary, written consent to the informal resolution 
process. 

Other commenters have expressed concern about the fact that the proposed regulations 
would allow schools to utilize practices like mediation to resolve allegations, warning that 
mediation will harm reporting victims and chill students from coming forward. To take a 
representative example, the victims’ rights advocacy organization Know Your IX argues 
that “[u]nregulated mediation will turn us back to a time when schools pushed survivors to 
‘work it out’ with their rapists. Reverting us back to this harmful status quo will allow for 
schools and rapists to intimidate survivors into silence.”81 
 
This characterization of the proposed regulations is misleading and inaccurate. Rather 
than allowing for “unregulated” mediation, the proposed regulations would impose 
important rules to govern any institutional use of the practice. Schools would be required 
to satisfy several substantive conditions prior to attempting to resolve a complaint via 
mediation or another “informal resolution process.”  

To ensure that all participants are aware of what mediation would entail, the proposed 
regulations would require the institution to provide both parties with thorough written 
notice containing necessary details about the process. Specifically, both parties would be 
notified in writing about the allegation at issue; what mediation requires from participants; 
whether participation in mediation would prevent the parties from pursuing or resuming a 
formal complaint process; and “[a]ny consequences resulting from participating in the 
informal resolution process, including the records that will be maintained or could be 
shared.” Requiring schools to provide students with this information prior to mediation 
means students will be able to make an informed choice about whether they want to 
participate.  

Most vitally, under the proposed regulations, the school “must also obtain the parties’ 
voluntary, written consent to the informal resolution process.” In other words, mediation 
may be attempted only when both parties agree—voluntarily, and in writing—to participate. 

                                                             
81 Know Your IX (@knowyourIX), TWITTER (Nov. 16, 2018, 12:04 PM), 
https://twitter.com/knowyourIX/status/1063477925746524160. 
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If either party does not want to mediate the dispute, then mediation is barred. These 
proposed requirements anticipate and answer concerns about institutions pressuring 
reporting victims into a mediation process against their will, or without a clear 
understanding of what mediation will mean for them or their complaint. Any attempt by an 
institution to pressure a student into an informal resolution would contravene these 
regulations and should subject to investigation, sanction, and civil liability. 

Moreover, as a recent comment by a group of attorneys and law professors points out, there 
are times when mediation or other informal resolution may be in the best interest of both 
parties:  

[M]isconduct is on a spectrum, and the facts are often nuanced. . . . For some 
cases, a constructive, non-punitive approach, in which schools take steps to 
resolve the specific concern and prevent recurrence of troublesome behavior 
while still ensuring that both parties can pursue their education, may be 
preferable and can avoid the disruption and potential long-term effects for 
both parties that result from a formal proceeding.82 

The proposed regulations are also consistent with prior OCR practice with regard to sexual 
harassment allegations. In the 2001 Revised Sexual Harassment Guidance, OCR provided 
that “[g]rievance procedures may include informal mechanisms for resolving sexual 
harassment complaints to be used if the parties agree to do so,” but noted that the office 
“has frequently advised schools, however, that it is not appropriate for a student who is 
complaining of harassment to be required to work out the problem directly with the 
individual alleged to be harassing him or her, and certainly not without appropriate 
involvement by the school (e.g., participation by a counselor, trained mediator, or, if 
appropriate, a teacher or administrator).”83 Likewise, the now-rescinded 2011 “Dear 
Colleague” letter stated that “[g]rievance procedures generally may include voluntary 
informal mechanisms (e.g., mediation) for resolving some types of sexual harassment 
complaints.”84 

Rather than “reverting” to an “unregulated” status quo, then, the proposed rules would 
provide more regulation of mediation than previous agency guidance by requiring those 
schools that do allow for mediation to fully inform their students in writing about what it 
will entail and by explicitly requiring written, voluntary agreement prior to participation. 
Moreover, the proposed regulations do not require institutions to allow for mediation in 

                                                             
82 Comments of Concerned Lawyers and Educators in Support of Fundamental Fairness for All Parties in Title IX 
Grievance Proceedings, at 9 (Jan. 28, 2019), available at https://www.thefire.org/comments-of-concerned-
lawyers-and-educators-in-support-of-fundamental-fairness-for-all-parties-in-title-ix-grievance-
proceedings. 
83 Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other Students, or 
Third Parties, 66 Fed. Reg. 5512 (Jan. 19, 2001). 
84 2011 Dear Colleague Letter, at 8. 
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any or all circumstances; a school could make clear, as OCR has previously recommended 
and mandated, that certain allegations are ineligible for mediation.  
 
While FIRE supports the language in this subsection, we recommend adding language that 
would require institutions to use trained mediators. Students should also be given 
comprehensive written notice of the differences between the formal and informal 
processes before they make their decision. Moreover, Subsection (C) should explicitly state 
that statements made by students during the informal process will be excluded from 
consideration in the formal process, should the formal procedures be subsequently 
initiated to resolve the allegations arising out of the complaint. The subsection should also 
require institutions to advise students participating in this process that their statements 
provided during the informal process may be admissible against them in subsequent 
criminal proceedings, unless some other source of privilege exists. 

The final section of the proposed regulations address recordkeeping. The proposed 
regulation states: 

(7) Recordkeeping. (i) A recipient must create, make available to the 
complainant and respondent, and maintain for a period of three years 
records of— 

(A) Each sexual harassment investigation including any determination 
regarding responsibility, any disciplinary sanctions imposed on the 
respondent, and any remedies provided to the complainant designed to 
restore or preserve access to the recipient’s education program or activity; 

(B) Any appeal and the result therefrom; 

(C) Informal resolution, if any; and 

(D) All materials used to train coordinators, investigators, and decision-
makers with regard to sexual harassment. 

(ii) A recipient must create and maintain for a period of three years records of 
any actions, including any supportive measures, taken in response to a report 
or formal complaint of sexual harassment. In each instance, the recipient 
must document the basis for its conclusion that its response was not clearly 
unreasonable, and document that it has taken measures designed to restore 
or preserve access to the recipient’s educational program or activity. The 
documentation of certain bases or measures does not limit the recipient in 
the future from providing additional explanations or detailing additional 
measures taken. 

FIRE supports Subsection (7). We note, however, that it would be appropriate for the 
proposed regulations to require institutions to make documents like the training materials 
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described in Section 106.45 (7)(i)(B) available to the public for review so that they may be 
assured of the funding recipient’s compliance with Section 106.45(b)(1)(iii).  

Directed Questions 

At the conclusion of the proposed regulations, the Department asked a series of directed 
questions. Most of the questions dealt with topics outside of the scope of FIRE’s mission. 
Others have been addressed in this comment in the sections dealing specifically with the 
issues raised in the questions.  

FIRE does, however, also defend the rights of faculty, so we were pleased to see the 
Department inquire as to whether rights provided to students under the proposed 
regulations should also extend to employees. Faculty rights have been routinely threatened 
and violated through what one might charitably call “overzealous” enforcement of the 
previous Title IX mandates.85 In the executive summary of its 2016 report titled “The 
History, Uses, and Abuses of Title IX,” the American Association of University Professors 
explained with regard to faculty members: 

Critically, the current focus of Title IX on sexual violations has also been 
accompanied by regulation that conflates sexual misconduct (including 
sexual assault) with sexual harassment based on speech. This has resulted in 
violations of academic freedom through the punishment of protected speech 
by faculty in their teaching, research, and extra-mural speech. Recent 
interpretations of Title IX are characterized by an overly expansive 
definition of what amounts and kinds of speech create a “hostile 
environment” in violation of Title IX.86 
 

Faculty should enjoy all the rights provided students through the proposed regulations. 
These regulations should expressly state that institutions must provide their faculty 
(defined broadly to include tenured faculty, non-tenured faculty, adjunct faculty, and all 
staff with teaching responsibilities) the rights set forth in the proposed regulations.  

The definition of student-on-student harassment, however, does not apply in contexts 
where the parties are faculty members. The Supreme Court of the United States uses the 
“severe or pervasive” standard for evaluating whether conduct constitutes harassment in 
the employment context.87 In provisions addressing the conduct of employees, the 

                                                             
85 Jeannie Suk Gersen, Laura Kipnis’s Endless Trial by Title IX, NEW YORKER (Sept. 20, 2017), 
https://www.newyorker.com/news/news-desk/laura-kipniss-endless-trial-by-title-ix; see also Susan Kruth, 
Law professor still subject to sanctions from Howard University for Brazilian wax hypothetical on quiz, FIRE 
(Dec. 19, 2017), https://www.thefire.org/law-professor-still-subject-to-sanctions-from-howard-university-
for-brazilian-wax-hypothetical-on-quiz.  
86 American Association of University Professors, The History, Uses, and Abuses of Title IX, 
https://www.aaup.org/report/history-uses-and-abuses-title-ix (last visited Jan. 30, 2019). 
87 Meritor Sav. Bank v. Vinson, 477 U.S. 57, 60 (1986). 
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proposed regulations should apply standards the Supreme Court uses in the employment 
context.  

The regulations should be clear that they do not preclude the obligation of institutions to 
honor any additional rights negotiated by faculty in any applicable collective bargaining 
agreement or employment contract.  

Additional Comments 

Some states, including Tennessee and Oregon, have Administrative Procedure Acts that 
give students enrolled in public colleges and universities the right to have suspension and 
expulsion cases heard in administrative law proceedings.88 The procedural safeguards 
provided to students in those proceedings generally exceed the rights set forth in these 
proposed regulations. For example, students participating in those proceedings enjoy the 
right to full representation of legal counsel.89  

The proposed regulations would benefit from adding a provision that clarifies that nothing 
in these regulations shall be interpreted to prevent the accused student from choosing to 
have their case adjudicated in an administrative law setting, provided that the institution 
advises the accused student in writing that it is the accused student’s sole choice as to 
whether to have their case decided under those procedures or those offered on campus. The 
notice should describe the differences between the procedures and rights provided in each 
process. The proposed rule should also clarify that a student’s decision to have his or her 
case decided in an administrative hearing does not relieve the institution of its obligation 
under these regulations to provide both students with access to all of the evidence in its 
possession. Nor does it relieve the institution of its obligation to consider the 
appropriateness of providing non-disciplinary supportive measures. 

Another way the proposed rule could be improved would be to add a rape shield provision 
in the sections dealing with both grievance procedures and formal investigations at 
institutions of higher education. In Section 106.45(b)(3)(vi), which governs only processes 
at “elementary and secondary schools,” the proposed regulation states: 

[A]ll such questioning must exclude evidence of the complainant’s sexual 
behavior or predisposition, unless such evidence about the complainant’s 
sexual behavior is offered to prove that someone other than the respondent 
committed the conduct alleged by the complainant, or if the evidence 
concerns specific incidents of the complainant’s sexual behavior with respect 
to the respondent and is offered to prove consent. The decision-maker must 
explain to the party proposing the questions any decision to exclude 
questions as not relevant[.] 

                                                             
88 Tenn. Code Ann. § 4-5-101 (2018) (Uniform Administrative Procedures Act); Tenn. Comp. R. & Regs. 1360-
04-01 (revised 2004); see also Or. Rev. Stat. Ann. § 183.417 (2018). 
89 Id.  
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This language is thoughtful and should be added in the sections governing procedures 
(including investigations) at postsecondary institutions.    

FIRE also recommends adding a provision that expressly releases institutions that are 
currently subject to settlement agreements with the Department from provisions that set 
forth ongoing obligations that are inconsistent with the new regulations. This release 
should be crafted carefully so that it does not affect any remedies provided to specific 
students under the terms of the agreements. 

Conclusion  

Combating sex-based discrimination through effective enforcement of Title IX without 
infringing on free speech or due process rights is necessary. Accordingly, FIRE is pleased 
that the Department of Education has revisited its approach to handling these 
responsibilities.   

Too many critics of the Department’s new approach have argued that by providing due 
process protections to the accused, the proposed regulations threaten the safety of victims. 
FIRE does not agree that procedural protections put victims at risk. Nor do many others, 
including Justice Ruth Bader Ginsburg. During a conversation with National Constitution 
Center president and CEO Jeffrey Rosen last February, Justice Ginsburg weighed in on the 
importance of restoring due process to these proceedings.90 In discussing the #MeToo 
movement, Rosen asked the Justice, “What about due process for the accused?” Justice 
Ginsburg responded: 

Well, that must not be ignored and it goes beyond sexual harassment. The 
person who is accused has a right to defend herself or himself. And we 
certainly should not lose sight of that, recognizing that these are complaints 
that should be heard. So, there’s been criticism of some college codes of 
conduct for not giving the accused person a fair opportunity to be heard, and 
that’s one of the basic tenets of our system, as you know. Everyone deserves a 
fair hearing. 

Rosen asked follow-up questions. The exchange went as follows: 

Rosen: Are some of those criticisms of the college codes valid? 

Ginsburg: Do I think they are? Yes. 

Rosen: I think people are hungry for your thoughts about how to balance the 
values of due process against the need for increased gender equality. 

                                                             
90 National Constitution Center, A Conversation with Justice Ruth Bader Ginsburg, YOUTUBE (Feb. 12, 2018), 
https://www.youtube.com/watch?v=sN7rhjPBFts. 
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Ginsburg: It’s not one or the other. It’s both. We have a system of justice 
where people who are accused get due process, so it’s just applying to this 
field what we have applied generally. 

Justice Ginsburg’s point is clear and persuasive: Due process for the accused and justice for 
victims must never be considered mutually exclusive. The proposed rules realize this truth 
and make great strides towards ensuring that the needs of complainants and accused 
students are both met.  

Thank you for your attention to FIRE’s analysis and suggestions. If the Department has any 
questions regarding our input, please do not hesitate to contact us. 

Respectfully submitted, 

 
Joseph Cohn      Tyler Coward 
Legislative and Policy Director   Legislative Counsel 
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On Oct. 12, six Democratic senators wrote U.S. Secretary of Education Betsy DeVos to ask her

to delay proposed Education Department regulations governing Title IX.

The letter asked Secretary DeVos a series of questions, including two that were particularly

relevant to FIRE. First they asked for “a list of all organizations, advocates, and experts that

have been consulted in the process of developing [a notice of proposed rulemaking] thus

far.” They also requested that the Secretary “provide the analysis behind the Department’s

determination that the former Title IX guidance was ‘widely criticized’ and a ‘failed system.’”

Because FIRE was one of the organizations that provided input to the Department and

because we value transparency, we sent the Senators a letter to emphasize that the input we

provided the current administration was consistent with the input we provided the

Department during the Obama administration, and was the same input we have repeatedly

provided to Congress and the public.

In order to keep the letter to a manageable length, though, we did not seek to set forth the

extensive evidence behind the Department’s assessment that the prior approach was “widely

criticized” and “failing.” It is important, however, to demonstrate the magnitude of that

evidence for the public record. So here, in longer form, we are posting the evidentiary

support for our statement to the Senate Democrats that our “concerns about the erosion of
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procedural protections have been subsequently echoed by a diverse range of widely

respected organizations, individuals, legal scholars … and an increasing number of state and

federal courts.”

Specifically, here is just a small sample of materials that highlight the shortcomings of the

prior approach, showing it was “widely criticized”:

Shikha Dalmia, Betsy DeVos is absolutely right about campus sexual assault rules, The

Week (Sept. 13, 2018).

Alice B. Lloyd, Can New Guidelines Restore Due Process on College Campuses?, The

Weekly Standard (Aug. 31, 2018).

Lauretta Brown, Megyn Kelly: Obama-Era Rules on Sexual Assault Complaints Eroded Due

Process Rights on Campuses, Townhall (Aug. 31, 2018).

Rich Lowry, Fixing the Kangaroo Courts, National Review (Aug. 31, 2018).

Robby Soave, Betsy DeVos Plans to Overhaul Title IX, Focus on Due Process for Accusers

and the Accused, Reason (Aug. 28, 2018).

Stuart Taylor & KC Johnson, End the Bias in Campus Sexual-Misconduct Tribunals, Real

Clear Politics (Feb. 2, 2018).

Ben Trachtenberg, How University Title IX Enforcement and Other Discipline Processes

(Probably) Discriminate Against Minority Students, Nevada Law Journal (Jan. 19, 2018). 

Lara Bazelon, DeVos Has Rescinded College Sexual Assault Guidelines. What Now?, The

American Prospect (Oct. 10, 2017).

The Trump administration’s approach to rape on campus is welcome, The Economist

(Sept. 14, 2017).

Ross Douthat, Liberalism and The Campus Rape Tribunals, The New York Times (Sept, 13,

2017).

Justin Dillon & Matt Kaiser, Lawyers: DeVos is bringing due process to campus sexual

assault cases, The Washington Post (Sept. 11, 2017).

Mark Joseph Stern, One Cheer for Betsy DeVos, Slate (Sept. 11, 2017).

Cathy Young, Betsy DeVos is right about campus sexual assault, CNN (Sept. 11, 2017).

Jeannie Suk Gersen, Betsy DeVos, Title IX, and the “Both Sides” Approach to Sexual

Assault, The New Yorker (Sept. 8, 2017).  

The Washington Post Editorial Board, Betsy DeVos’s remarks on campus sex assault were

right on target, The Washington Post (Sept. 8, 2017).

Christina Hoff Sommers, Protecting Due Process in Sexual-Assault Cases on Campus, The

Chronicle of Higher Education (Sept. 8, 2017).

Emily Yoffe, The Uncomfortable Truth about Campus Rape Policy, The Atlantic (Sept. 6,

2017).

Elizabeth Bartholet, Nancy Gertner, Janet Halley & Jeannie Suk Gersen, Fairness For All

Students Under Title IX (Aug. 21, 2017).

John Villasenor & Lara Bazelon, Colleges Should Change How They Handle Sexual Assault,

The Washington Post (July 27, 2017).

American College of Trial Lawyers White Paper on Campus Sexual Assault Investigations,

(March 2017).

KC Johnson & Stuart Taylor, The Dangers of Gutting Due Process in Campus Sexual

Assault Cases, The Washington Post (Jan. 30, 2017).
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Tamara Rice Lave, Campus Sexual Assault Adjudication: Why Universities Should Reject

the Dear Colleague Letter, Kansas Law Review (July 6, 2016).

Conor Friedersdorf, How Sexual-Harassment Policies Are Diminishing Academic Freedom,

The Atlantic (Oct. 20, 2015).  

Open Letter from Penn Law Faculty, Philadelphia Inquirer (Feb. 18, 2015).

Janet Halley, Trading the Megaphone for the Gavel in Title IX Enforcement, Harvard Law

Review (Feb. 18, 2015).

Nancy Gertner, Sex, Lies and Justice, The American Prospect (Jan. 12, 2015).

Peter Berkowitz, The Demise of Due Process on Campus, Real Clear Politics (Dec. 26,

2014).

28 members of Harvard Law Faculty, Rethink Harvard’s sexual harassment policy, Boston

Globe (Oct. 15, 2014).

Judith Shulevitz, Accused College Rapists Have Rights, Too, The New Republic (Oct. 11,

2014).

Anna Green & Donna Plotts, AAUP Committee on Women in the Profession’s Letter, (June

6, 2013).  

Gwendolyn Bradley, Sexual Harassment Guidelines, AAUP (Nov.–Dec. 2011).

Similarly, since 2011, approximately 117 federal courts, as well as a number of state courts,

have raised concerns about the lack of meaningful procedural protections in campus

adjudications. A number of those judges have put their concerns in particularly clear terms:

Doe v. Regents of the University of California, No. B283229 (Cal. Ct. App. Oct. 9, 2018) (“It

is ironic that an institution of higher learning, where American history and government

are taught, should stray so far from the principles that underlie our democracy.”).

Lee v. University of New Mexico, No. 17-cv-01230 (D.N.M. Sept. 20, 2018)

(“[P]reponderance of the evidence is not the proper standard for disciplinary

investigations such as the one that led to Lee’s expulsion, given the significant

consequences of having a permanent notation such as the one UNM placed on Lee’s

transcript.”).

Doe v. Baum, 903 F.3d 575 (6th Cir. 2018) (“[I]f a public university has to choose between

competing narratives to resolve a case, the university must give the accused student or

his agent an opportunity to cross-examine the accuser and adverse witnesses in the

presence of a neutral fact-finder.”).

Doe v. University of Michigan, 325 F. Supp. 3d 821 (E.D. Mich. 2018) (“Without a live

proceeding, the risk of an erroneous deprivation of Plaintiff’s interest in his reputation,

education, and employment is significant.”).

Doe v. Trustees of Boston College, 892 F.3d 67 (1st Cir. 2018) (holding that it is

“reasonable for a student to expect that a basic fairness guarantee excludes having an

associate Dean of Students request Board members to give special treatment to the

prime alternative culprit in a case in which the key defense is that someone other than

the accused student committed the alleged sexual assault”).

Doe v. Marymount University, 297 F. Supp. 3d 573 (E.D. Va. 2018) (“[C]olleges and

universities should treat sexual assault investigations and adjudications with a degree of

caution commensurate with the serious consequences that accompany an adjudication

of guilt in a sexual assault case. If colleges and university do not treat sexual assault

investigations and adjudications with the seriousness they deserve, the institutions may

well run afoul of Title IX.”).
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Doe v. University of Notre Dame, 2017 U.S. Dist. LEXIS 69645 (N.D. Ind. May 8, 2017) (in

response to university’s argument that lawyers were not required because its disciplinary

process was educational, not punitive, judge wrote: “This testimony is not credible. Being

thrown out of school, not being permitted to graduate and forfeiting a semester’s worth

of tuition is ‘punishment’ in any reasonable sense of that term.”).

Doe v. Brandeis University, 177 F. Supp. 3d 561 (D. Mass. 2016) (“Brandeis appears to

have substantially impaired, if not eliminated, an accused student’s right to a fair and

impartial process. … If a college student is to be marked for life as a sexual predator, it is

reasonable to require that he be provided a fair opportunity to defend himself and an

impartial arbiter to make that decision.”).

Doe v. Columbia University, 831 F.3d 46 (2d Cir. 2016) (“A covered university that adopts,

even temporarily, a policy of bias favoring one sex over the other in a disciplinary dispute,

doing so in order to avoid liability or bad publicity, has practiced sex discrimination … .”).

See also Doe v. Miami Univ., 882 F.3d 579 (6th Cir. 2018); Doe v. Univ. of Cincinnati, 872

F.3d 393 (6th Cir. 2017); Doe v. Columbia Univ., 831 F.3d 46 (2d Cir. 2016); Rossley v.

Drake Univ., No. 4:16-cv-00623 (S.D. Iowa Oct. 12, 2018); Doe v. Univ. of So. Miss., No.

2:18-cv-00153 (S.D. Miss. Sept. 26, 2018); Doe v. Syracuse Univ., 2018 U.S. Dist. LEXIS

157586 (N.D.N.Y. Sept. 16, 2018); Doe v. Brown Univ., 2018 U.S. Dist. LEXIS 144967 (D.R.I.

Aug. 27, 2018); Doe v. Pa. St. Univ., 2018 U.S. Dist. LEXIS 141423 (M.D. Pa. Aug. 21, 2018);

Doe v. Geo. Wash. Univ., 2018 U.S. Dist. LEXIS 136882 (D.D.C. Aug. 14, 2018); Rowles v.

Curators of the Univ. of Miss., No. 2:17-cv-04250 (W.D. Mo. July 16, 2018); Doe v. Univ. of

Miss., 2018 U.S. Dist. LEXIS 123181 (S.D. Miss. July 14, 2018); Doe v. Johnson & Wales

Univ., No. 1:18-cv-00106 (D.R.I. May 14, 2018); Doe v. DiStefano, 2018 U.S. Dist. LEXIS

76268 (D. Colo. May 7, 2018); Werner v. Albright Coll., No. 5:17-cv-05402 (E.D. Pa. May 2,

2018);  Doe v. Ohio St. Univ., 2018 U.S. Dist. LEXIS 68364 (S.D. Ohio Apr. 24, 2018); Roe v.

Adams-Gaston, No. 2:17-cv-00945 (S.D. Ohio Apr. 17, 2018); Elmore v. Bellarmine Univ.,

2018 U.S. Dist. LEXIS 52564 (W.D. Ky. Mar. 29, 2018); Doe v. Univ. of Or., 2018 U.S. Dist.

LEXIS 49431 (D. Or. Mar. 26, 2018); Doe v. Marymount Univ., 297 F. Supp. 3d 573 (E.D. Va.

2018); Schaumleffel v. Muskingum Univ., 2018 U.S. Dist. LEXIS 36350 (S.D. Ohio Mar. 6,

2018); Gischel v. Univ. of Cincinnati, 302 F. Supp. 3d 961 (S.D. Ohio 2018); Powell v. St.

Joseph’s Univ., 2018 U.S. Dist. LEXIS 27145 (E.D. Pa. February 16, 2018); Doe v. Rider Univ.,

2018 U.S. Dist. LEXIS 7592 (D.N.J. Jan. 17, 2018); Doe v. Pa. St. Univ., 2018 U.S. Dist. LEXIS

3184 (M.D. Pa. Jan. 8, 2018); Saravanan v. Drexel Univ., 2017 U.S. Dist. LEXIS 193925 (E.D.

Pa. Nov. 24, 2017); Painter v. Adams, 2017 U.S. Dist. LEXIS 171565 (W.D.N.C. Oct. 17,

2017); Doe v. Univ. of Chicago, 2017 U.S. Dist. LEXIS 153355 (N.D. Ill. Sept. 20, 2017);

Rolph v. Hobart & William Smith Colls., 271 F. Supp. 3d 386 (W.D.N.Y. Sept. 20, 2017); Doe

v. Case Western Reserve Univ., 2017 U.S. Dist. LEXIS 142002 (N.D. Ohio Sept. 1, 2017);

Doe v. Trs. of the Univ. of Pa., 270 F. Supp. 3d 799, 817 (E.D. Pa. 2017); Gulyas v.

Appalachian St. Univ., 2017 U.S. Dist. LEXIS 137868 (W.D.N.C. Aug. 28, 2017); Nokes v.

Miami Univ., 2017 U.S. Dist. LEXIS 136880 (S.D. Ohio Aug. 25, 2017); Mancini v. Rollins

Coll., 2017 U.S. Dist. LEXIS 113160 (M.D. Fl. July 20, 2017); Tsuruta v. Augustana Univ., No.

4:15-cv-04150 (D.S.D. June 16, 2017); Doe v. Univ. of Notre Dame, 2017 U.S. Dist. LEXIS

69645 (N.D. Ind. May 8, 2017); Doe v. Williams Coll., No. 3:16-cv-30184 (D. Mass. Apr. 28,

2017); Doe v. Amherst Coll., 238 F. Supp. 3d 195 (D. Mass. 2017); Doe v. Ohio St. Univ.,

239 F. Supp. 3d 1048 (S.D. Ohio 2017); Neal v. Colo. St. Univ. – Pueblo, 2017 U.S. Dist.

LEXIS 22196 (D. Colo. Feb. 16, 2017); Doe v. Lynn Univ., 2017 U.S. Dist. LEXIS 7528 (S.D. Fl.

Jan. 19, 2017); Doe v. W. New England Univ., 228 F. Supp. 3d 154 (D. Mass. 2017); Doe v.

Alger, 228 F. Supp. 3d 713 (W.D. Va. 2016); Collick v. William Paterson Univ., 2016 U.S.

Dist. LEXIS 160359 (D.N.J. Nov. 17, 2016); Doe v. Brown Univ., 210 F. Supp. 3d 310 (D.R.I.

Sept. 28, 2016); Ritter v. Okla. City Univ., 2016 U.S. Dist. LEXIS 95813 (W.D. Okla. July 22,

2016); Doe v. Weill Cornell Med. Coll. of Cornell Univ., No. 1:16-cv-03531 (S.D.N.Y. May 20,

2016); Doe v. Bd. of Regents of the Univ. Sys. Of Ga., No. 15-cv-04079 (N.D. Ga. April 19,

2016); Doe v. George Mason Univ., No. 1:15-cv-00209 (E.D. Va. Feb. 25, 2016); Prasad v.
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Cornell Univ., 2016 U.S. Dist. LEXIS 161297 (N.D.N.Y. Feb. 24, 2016); Doe v. Brandeis Univ.,

177 F. Supp. 3d 561 (D. Mass. 2016); Doe v. Brown Univ., 166 F. Supp. 3d 177 (D.R.I.

2016); Marshall v. Indiana Univ., 170 F. Supp. 3d 1201 (S.D. Ind. 2016); Doe v. Pa. St. Univ.,

No. 4:15-cv-02072 (M.D. Pa. Oct. 28, 2015); Sterrett v. Cowan, 2015 U.S. Dist. LEXIS

181951 (E.D. Mich. Sept. 30, 2015); Doe v. Middlebury Coll., 2015 U.S. Dist. LEXIS 124540

(D. Vt. Sept. 16, 2015); Doe v. Salisbury Univ., 123 F. Supp. 3d 748 (D. Md. August 21,

2015); Doe v. Washington and Lee Univ., 2015 U.S. Dist. LEXIS 102426 (W.D. Va. Aug. 5,

2015); Tanyi v. Appalachian St. Univ., 2015 U.S. Dist. LEXIS 95577 (W.D.N.C. July 22, 2015);

Doe v. Salisbury Univ., 107 F. Supp. 3d 481 (D. Md. 2015); King v. DePauw Univ., 2014 U.S.

Dist. LEXIS 117075 (S.D. Ind. August 22, 2014); Benning v. Corp. of Marlboro Coll., 2014

U.S. Dist. LEXIS 107013 (D. Vt. Aug. 5, 2014);  Harris v. St. Joseph’s Univ., 2014 U.S. Dist.

LEXIS 65452 (E.D. Pa. May 13, 2014); Wells v. Xavier Univ., 7 F. Supp. 3d 746 (S.D. Ohio

2014); Doe v. Geo. Wash. Univ., No. 1:11-cv-00696 (April 8, 2011).

The evidence that the prior approach was “widely criticized” is pervasive. Moreover, the

materials provided above come from individuals and organizations with wildly differing

political ideologies and leanings.  

The judicial opinions, which demonstrate the shortcomings — or “failures” — of an approach

that places so little emphasis on procedural fairness, were authored by respected judges

nominated by Democratic and Republican presidents alike and confirmed by Republican and

Democratic Senate majorities.  

The evidence is indeed strong that a new approach — one that emphasizes the rights of both

complainants and accused students — is necessary. FIRE will continue to advocate that our

national policy effectively protect against discriminatory harassment without cutting corners

that sacrifice principles of fundamental fairness.

We look forward to working with people who share that goal and we are hopeful that the final

regulations resulting from the notice and comment process will strike this crucial balance.

Cases: U.S. Department of Education’s Office for Civil Rights April 4, 2011, Guidance Letter

Reduces Due Process Protections
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OP I N ION

Betsy DeVos is

absolutely right

about campus sexual

assault rules

Shikha Dalmia

September 13, 2018

T o push an issue, a leader
usually needs to have
integrity or street cred.
Abraham Lincoln had the

first when he led the country out of
slavery. Richard Nixon, a security hawk,
had the second when he made peace
with China. President Donald Trump
admittedly has neither when it comes to
women's issues.

So his administration is hardly in any
moral position to revamp the rules
governing sexual assault on college
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campuses that President Barack Obama,
a paragon of propriety, put in place. Yet
Obama's rules were so overzealous and
draconian that civil libertarians who
care about the rights of the accused
should welcome Education Secretary
Betsy DeVos' proposed reforms.

In 2011, the Obama administration sent
a "Dear Colleague" letter to colleges that
receive federal funds — which is literally
all of them but one — laying out the
blueprint they needed to follow in
sexual assault cases to avoid running
afoul of federal Title IX rules that bar
sexual discrimination in higher
education. Although the administration
didn't say it in so many words, the clear
implication was that if colleges failed to
comply, they would lose their federal
dollars.

×
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The impetus behind the guidance was
the (indisputably correct) notion that
scandal-averse campus authorities have
a powerful incentive to disbelieve
victims and brush assault claims under
the rug. Michigan State University's
handling of Larry Nassar, the physician
who molested female athletes for
decades before his victims were finally
heard, is ample proof of that. Still, the
Obama rules swung the pendulum too
much in the opposite direction,
wrecking basic notions of justice, equity,
and fairness. It basically set up sexually
inexperienced students to be treated like
Nassar-style predators — especially
minority men.

Among other things, the Obama rules
inflated coercive sex to include anything
a partner didn't like, prompting
universities around the country to
embrace an "affirmative consent"
standard where any encounter in which
both parties fail to first obtain explicit
permission was to be treated like rape.
Consent when intoxicated doesn't
count, which covers the vast majority of
campus encounters. They required
university authorities to investigate
every single untoward sexual encounter,
regardless of whether it occurred on
campus or at a beach over spring break,
even when the involved parties didn't
launch a formal complaint. In fact, if any
authority figure on campus got a whiff
of anything untoward, they'd be
obligated to report it.
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The Obama rules also eviscerated due
process requirements by telling
universities that letting the accused
cross-examine his (and occasionally her)
alleged victim would be too "triggering"
and signal that they don't believe her.
They didn't require a written statement
of allegations against the accused,
sometimes leaving them in the dark
about what exactly their "crime" was.
But worst of all, they mandated that
universities reject the "clear and
convincing" evidentiary standard that
requires about 75 percent certainty of
guilt before convicting — and embrace,
instead, the "preponderance of evidence"
standard that requires only 51 percent
certainty.

As a result of the lowered standards,
hundreds of hapless young men have
been wrongfully convicted — simply
because their partners subsequently
regretted the encounter. There have
been several instances when the accused
has been convicted even when there was
plenty of evidence showing that he did
not even initiate the sex. This was the
case with Kwadwo Bonsu, the son of
immigrants from Ghana, studying
engineering at the University of
Massachusetts.

It is hardly surprising then that over 200
unfair treatment lawsuits have been filed
against universities since 2013, half of
which have resulted in a favorable
verdict for the accused.
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So out of hand has the situation become
that groups such as FACE — Families
Advocating for Campus Equality —
have sprouted to highlight the plight of
emotionally devastated kids facing ruin.
One mom describes how her son, a shy
and nerdy kid who was a National Merit
finalist, was expelled in his junior year
after his girlfriend of one year broke up
with him and then subsequently became
troubled by the memory of their first
sexual encounter. Numerous texts telling
him how much she loved his gentleness
evidently weren't enough to exonerate
him. He finally sued and settled for
$150,000 although he remains
traumatized. Other moms describe how
their kids lost job offers and graduate
school admissions following baseless
accusations.

The feminist backers of the Obama
administration note that the
underreporting of sexual assault is a
bigger problem than false reporting.
This is certainly true, but even they
admit the incidence of false rape
accusations is somewhere between 2 to
10 percent. That adds up to a lot of
innocent lives ruined.

Defenders of Obama's policies argue
that, since universities can only throw
the alleged culprits out of college — not
in jail — the weaker due process
protections aren't out of line. But it is
precisely that logic that restrictionists
have used to weaken due process
protections to make it easier for
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Why Davos is the

capital of the

Resistance

immigration authorities to detain and
deport illegal immigrants. They argue
that detention camps are not prisons
and deportation is a civil, not a criminal,
remedy.

The upshot? About 4,000 Americans get
detained or deported every year. In fact,
about 1 percent of the detained
population at any given time consists of
American citizens.

No progressive finds that rate
acceptable. Yet they have no qualms
about the higher rate of false sexual
misconduct accusations, and are going
after DeVos' proposal to restore campus
due process rights. But all her proposal
would do is give schools the option of
embracing the somewhat stricter clear
and convincing evidentiary standard for
conviction. It would also give the
accused the right to cross-examine their
alleged victims and require universities
to investigate only complaints that are
officially filed, not everything anyone
hears or reports. Also, universities will
be liable mainly for incidents that occur
on campus, not anywhere. And should
all the involved parties agree,
universities will be allowed to offer
mediation in lieu of disciplinary action.
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The electability trap

There is room to quibble. But the kind
of hysteria that some liberals are
unleashing is hardly justified. House
Minority Leader Nancy Pelosi (D-Calif.)
condemned DeVos as "anti-woman."
California Democrat Sen. Diane
Feinstein tweeted that what DeVos was
doing was "absolutely unconscionable."
Some liberal groups accuse that DeVos
stands with "rapists not survivors."

By that logic, however, our entire justice
system stands with murderers, thieves,
and drug dealers. Such claims basically
turn the presumption of innocence on
its head.

DeVos might be a flawed messenger for
the excesses of Title IX, given the
morally compromised leader she
represents. But liberals are morally
compromising themselves by ignoring
her message.
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The Education department issues a draft of rules to replace Obama’s

“Dear Colleague” letters on sexual assault.
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NBC host Megyn Kelly said Thursday on

the “Today Show” that Obama-era

protections for those claiming to be

victims of sexual assault on college

campuses went “too far” and hurt due

process for those who were accused.

Kelly was reacting to a New York

Times report that Education Secretary

Betsy Devos was making changes to roll back the Obama-era rules.
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“I’ve been covering this closely for years, for years, and I understand the

arguments on the one side that we were in a position, back when I went to

school, back in my day, when the pendulum was completely against the

woman, right?” Kelly argued.

“And so there was a problem that needed solving,” she acknowledged. “But I

would submit that the Obama administration overcorrected the problem and

swung the pendulum too far back against the accused, completely eroding

their due process rights.”

The New York Times reported Thursday that the proposed rule changes include

an increase in protections for those accused of sexual misconduct.

The rules would limit complaints that the school is accountable for to incidents

that occurred on campus and have been filed through the proper authorities.

They would also raise the legal bar required for proving a school mishandled a

complaint.
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“The changes would strengthen some of the protections for those students

who get accused of sexual assault on college campuses, something the Obama

administration had changed,” Kelly said. 

“And you can’t swing the pendulum so far against the accused that it’s a slam

dunk for the accusers because while most women, I believe, are telling the

truth, there’s a fraction that are not,” Kelly emphasized. “And the men accused

by them, those accused by the liars need to be protected, too.”
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A

Education Secretary Betsy DeVos on Capitol Hill, March 2018 (Joshua Roberts/Reuters)

Betsy DeVos is returning due process to campus sexual-assault
investigations.

 judicial process that doesn’t allow the accused to cross-examine his
accuser or reliably see the evidence against him is a civil libertarian’s
nightmare. It traduces every principle of fairness and is blatantly un-

American.
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Yet Education Secretary Betsy DeVos is about to get savaged for replacing just
such a process with something more in keeping with our longstanding legal
norms.

The Education Department is preparing new rules that would roll back the
monstrously unfair Obama-era requirements for how colleges handle sexual
assault and harassment allegations. It will be a significant advance for due
process, which is almost as out of style on campus as free speech.

In one of its least defensible actions, the Obama administration used its Office
for Civil Rights to impose its preferred procedures for handling sexual-assault
cases on all the universities in the country that receive federal funds. It did it via
a 19-page “Dear Colleague” letter, in the name of Title IX, the provision in
federal law prohibiting sexual discrimination in education.

The process was terrible. It blew right by the Administrative Procedure Act,
which requires public notice and comment before such rules go into effect. And
the substance was worse. If the letter reads as if it were written by inflamed
activists who had no interest in balanced proceedings, that’s because it was.

It required colleges to adopt a “preponderance of evidence” standard rather than
a “clear and convincing” standard.

It more or less forbade colleges from allowing the cross-examination of accusers.

It adopted a remarkably broad definition of sexual harassment to include
“unwelcome sexual advances, requests for sexual favors, and other verbal,
nonverbal, or physical conduct of a sexual nature.”

The administration also encouraged the use of a “single investigator-adjudicator
system,” i.e., one person as investigator, judge, and jury.

Limited Time: Get 12 Weeks of NRPLUS for Only $12! Join Now
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The Obama rules are medieval in the sense that they ignore central
developments in Anglo-American justice that arose hundreds of years ago.

In their important book The Campus Rape Frenzy, K C Johnson and Stuart
Taylor Jr. describe how the rules often played out:

Start with an alcohol-soaked set of facts that no state’s criminal law would

consider sexual assault. Add an incomplete “investigation,” unfair

procedures, and a disciplinary panel uninterested in evidence of innocence.

Stir in a de facto presumption of guilt based on misguided Obama

administration dictates, ideological zeal, and fear of bad publicity.

The result has, inevitably, been jaw-dropping miscarriages of justice. Everyone
should want perpetrators of sexual assault to be punished — and in the criminal-
justice system, not just by colleges — but elementary protections for the accused
can’t be discarded in the process.

One reason the Obama rules were so lopsided is that they were crafted in an
atmosphere of moral panic. It was assumed that there was a spiraling epidemic
of sexual assault on campus. Taylor and Johnson note, to the contrary, that
sexual assaults of female college students dropped by more than half between
1997 and 2013, and that young women in college are less likely to be assaulted
than those who are not in college.

The Obama rules have been receiving a battering in the courts, where due
process is still taken seriously.

A U.S. District Court judge wrote in a 2016 ruling against Brandeis University:
“If a college student is to be marked for life as a sexual predator, it is reasonable
to require that he be provided a fair opportunity to defend himself and an
impartial arbiter to make that decision. Put simply, a fair determination of the
facts requires a fair process, not tilted to favor a particular outcome, and a fair
and neutral fact-finder, not predisposed to reach a particular conclusion.”

Limited Time: Get 12 Weeks of NRPLUS for Only $12! Join Now
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This is the animating spirit behind the DeVos changes. They are still being
formulated, but a New York Times report suggests that they will correct the
worst excesses of the Obama rules and interject fairness into proceedings that
were, shamefully, designed to lack it.

© 2018 by King Features Syndicate
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LEAH MILLIS/REUTERS/NewscomThe Education Department is drafting a

new approach to campus sexual misconduct adjudication. It will permit colleges to adopt higher standards in hearings, mandate cross-examination of
relevant parties in a dispute, and stress that all students are considered innocent until proven guilty, an official with knowledge of the proposal has
confirmed to Reason.
If adopted as formal policy, these measures would go a long way toward fixing the due process deficiencies that plagued the Obama administration's
guidance relating to Title IX, the federal statute that deals with sex discrimination in schools.
This news was first reported by The New York Times, which obtained a leaked draft of the new rules. The Education Department had not planned to
release details to the public yet; as such, the agency declined comment to the Times. But Reason was able to confirm that the Education Department is
indeed mulling the changes detailed in the Times story.
According to the Times, the new rules "would add the ability for victims and their accused perpetrators to request evidence from each other and to
cross-examine each other. The rules also allow the complainant and the accused to have access to any evidence obtained during the investigation, even
if there are no plans to use it to prove the conduct occurred."
Cross-examination is a key component of due process and an important tool for arriving at the truth of a dispute. But under the previous
administration's Title IX guidance, university officials were discouraged from extending this right to students accused of sexual misconduct, under the
theory that scrutinizing alleged victims would be traumatizing.
The new policy would mandate cross-examination in situations where a school's adjudication process involves a live hearing, and it would require an
effective substitute in all other cases.
Schools would also be empowered to choose non-adversarial approaches to handling disputes, such as mediation and restorative justice, as long as all
parties voluntarily agree that this is in their mutual best interests. Restorative justice has many adherents—public health professor Mary Koss, a
feminist and victims' advocate, is one—but was disfavored under the previous administration's rules.
The Education Department also wants to define sexual harassment as "unwelcome conduct on the basis of sex that is so severe, pervasive and
objectively offensive that it denies a person access to the school's education program or activity," according to The Times. Previous guidance, released
in 2011, compelled administrators to combat any unwelcome conduct of a sexual nature.
These modifications to the federal government's enforcement of Title IX are bound to provoke the ire of those feminists who claim accusers should
receive preferential treatment in disputes. But for everyone who values basic fairness in campus sexual misconduct procedures, Secretary Betsy
DeVos's plan looks like a massive victory.
Photo Credit: LEAH MILLIS/REUTERS/Newscom
Associate Editor Robby Soave, a 2017–2018 Novak Fellow at the Fund for American Studies, is the author of a forthcoming book about campus
activism in the age of Trump.
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End the Bias in Campus
Sexual-Misconduct
Tribunals
COMMENTARY

By Stuart Taylor Jr. & KC Johnson 
February 05, 2018

Education Secretary Betsy DeVos and her advisers have made a remarkably good start at ending the Obama
administration’s abuse of federal regulatory power to attack the dueprocess rights of university students accused of
sexual assault. But the more important task—the crafting of Title IX regulations to ensure fair treatment for both parties
in campus cases—is ahead.

Last September, DeVos publicly called for fairness to both sides in campus adjudications. About two weeks later, the
Education Department withdrew the Title IX “guidance" that the Obama administration had imposed to specify guilt
presuming procedures for the nation’s colleges and universities to use. DeVos has also ended the Obama practice of
turning every allegation of sexual harassment into a sweeping, publicized federal investigation of all allegations
universitywide over the past three years.  

But these actions will only begin to undo the damage done by the
previous administration. And to date, DeVos has had little impact
on the deeper problem of systematic discrimination by universities
against the accused. (Almost all students accused of sexual
assault are male.)

In this #MeToo era, it might seem counterintuitive to suggest that
campus systems have prioritized the interests of accusers over the
need to achieve a just outcome. But in the context of studenton
student accusations, at least, college campuses are unlike the
workplace, due both to campus ideology and to the effects of the
Obama administration mandates. In 2011, 2014, and 2015, the
Education Department’s Office for Civil Rights (OCR) issued
"guidance" documents in the name of interpreting Title IX that
effectively required more than 7,000 universities and colleges to
use specified, guiltpresuming procedures to respond to sexual

misconduct allegations. Announced with no public notice or opportunity for comment, these decrees resulted in
procedures that “lack the most basic elements of fairness and due process, are overwhelmingly stacked against the
accused, and are in no way required by Title IX law or regulation,” as 28 Harvard law professors wrote in an eloquent
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indictment in 2014. More than 70 judges have issued rulings (some of them preliminary) against schools for violating
accused students’ rights.

Most schools executed the Obamaera guidance so zealously as to be even more unfair to accused students than
OCR explicitly required. But now virtually all have refused to implement provisions of the DeVos OCR's interim
guidance. (After scouring the country, a trio of accusers’ rights organizations was able to find only one school—the
University of Houston—that was even considering changing its campus adjudication policies along the lines that DeVos
had proposed.) And the pattern of injustice, which continues unabated, will almost certainly go on indefinitely unless
and until the federal government takes much more forceful corrective action than anything DeVos has done so far.

Fortunately, the education secretary may be preparing to do just that, and make campus Title IX proceedings far more
just, through a necessarily protracted and complicated “notice and comment” rulemaking process that she announced
last September. It is designed to produce by 2019 new regulations for enforcing Title IX that will seek fairness for both
complainants and accused students.

DeVos has committed to a twostep process to create a fairer campus Title IX system. First, in September, OCR issued
new "interim guidance" containing several promising policy changes. Among other components, the interim guidance
tells schools to:

avoid “sex stereotypes or generalizations” and give accused students detailed, timely

written notice of the allegations against them;

use the same standard of proof in sexual misconduct cases that “the school applies in

other student misconduct cases,” reversing the Obama demand that schools use the lowest

possible standard of proof in sexual misconduct cases, even if they use a higher standard

in other disciplinary cases;

ensure that the investigator(s) be “free of actual or reasonably perceived con�icts of

interest and biases for or against any party,” which seemingly excludes Title IX

coordinators (whose powers the Obama administration sought to expand greatly) from the

adjudication process, a provision that the �nal rules should make explicit;

produce a written report “summarizing the relevant exculpatory and inculpatory

evidence," rather than simply looking for evidence that would support the accuser’s

version of events.

Finally, the interim guidance placed “the burden . . . on the school—not on the parties—to gather sufficient evidence to
reach a fair, impartial determination as to whether sexual misconduct has occurred.” While this wording strongly
implied that the accused student was entitled to a presumption of innocence, final regulations should make that
implication clearcut.

As the Supreme Court has stressed, effective dueprocess protections in noncriminal cases are most critical when the
impact and “risk of an erroneous deprivation” is great. Yet even these modest steps toward fairness drew frenzied
denunciations from virtually every Democratic politician who has spoken publicly about them and a hostile or cool
reaction from almost all university officials who have commented.
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As a result, DeVos has not yet been able to change things very much on the ground.  

Notice and Comment Rulemaking

DeVos foreshadowed more important, detailed, and lasting regulatory changes when she vowed in September that “we
will launch a transparent noticeandcomment process to incorporate the insights of all parties in developing a better
way,” as provided in the Administrative Procedure Act of 1946 (APA).

She stressed that just as one rape or one “aggressive act of harassment” is one too many, “one person denied due
process is one too many.” The primary reference to due process for accused students in Obamaera OCR guidance,
by contrast, was to caution that “steps to accord any due process rights do not restrict or unnecessarily delay the
protections provided by Title IX to the complainant.”

DeVos has eschewed what she calls Obama’s “rule by letter” approach. “We want to build a rule that’s enduring and
seen by all as fair,” a top DeVos aide explains. “It’s a steady, thoughtful process, not a rush.”

The DeVos OCR initially has focused on developing detailed proposed rules for campus disciplinary proceedings
involving alleged studentonstudent sexual misconduct. After being finalized, approved by DeVos, and reviewed by the
Office of Management and Budget and other agencies, the proposed rules will be published in the coming months.
Interested parties then would have several weeks to file public comments.

The APA requires that agencies such as OCR respond in detail to the comments, which could take months; make any
appropriate revisions in the proposed rules; seek input on those from OMB, the Justice Department, and perhaps other
agencies; and issue final rules.  

Accusers’ rights groups doubtless will criticize any new regulations, and court challenges are inevitable. But the final
rules will have the force of law unless and until provisions are struck down by the courts or overhauled by the next
administration, in another protracted rulemaking, or (less likely) by Congress.

Proposed Procedural Rules for Campus Sex Cases

The final regulations seem likely to include all the promising elements (presumption of innocence, requirement to
document exculpatory evidence, avoidance of sex stereotypes, notice of allegations, prohibition of conflicts of interest
and bias, elimination of a separate, lower standard for sexual assault cases) contained (and implied) in the interim
guidance. But the interim guidance omits three requirements—two of them endorsed by federal appeals courts—that
are absolutely critical to fairness.

First, the regulations should require schools to tell both complainants and accused students at the outset of the
process that they have a right to have a lawyer at their own expense, or another advocate, represent them at every
stage of the process.

They also should require schools to give every complainant and accused student a hearing before a panel of impartial
adjudicators, with a right to meaningful and nondisruptive direct crossexamination of all witnesses, including the
opposing party, on all contested issues of fact. The questions may be asked by the party’s lawyer, or by another
chosen advocate, except that a complainant who objects to a personal, facetoface confrontation with an accused
student’s lawyer or advocate has a right to answer his questions on video if she so requests.
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(Many schools now forbid lawyers from crossexamining the complainant or other witnesses or even speaking on their
client's behalf. These restrictions make it difficult for innocent students to present an effective defense.)

These changes would reverse the Obamaera OCR’s strong opposition to meaningful crossexamination of accusers,
which the overwhelming majority of schools now prohibit.

That prohibition flouts both the Supreme Court’s description (quoting a legal scholar) of crossexamination as “the
greatest legal engine ever invented for the discovery of truth” and the decision of the U.S. Court of Appeals for the
Sixth Circuit, in a case filed by an accused student from the University of Cincinnati, recognizing that “cross
examination takes aim at credibility like no other procedural device.” The unanimous threejudge Sixth Circuit panel
castigated the university for assuming that crossexamination only benefited the accused student: “In truth, the
opportunity to question a witness and observe her demeanor while being questioned can be just as important to the
trier of fact as it is to the accused.” That’s because “few procedures safeguard accuracy better than adversarial
questioning.”

Second, the regulations must specify that procedures that are structurally unfair to either party—not just to the accuser
—constitute gender discrimination under Title IX. From 2011 onwards, the Obama administration employed Title IX on
behalf of a victims’ rights viewpoint, contending that campus policies it perceived as insufficiently tilted toward the
interests of accusers constituted gender discrimination in violation of Title IX—even though not all complainants are
victims and not all victims are female.

The logical corollary of this approach is that if a campus system that tilts too far in favor of the accused violates Title IX,
a system that tilts too far in favor of accusers also constitutes gender discrimination. But the majority of courts that
have addressed this issue have concluded (as a district judge in a case filed against Rider University recently did) that
bias, even overwhelming structural bias, “in favor of the alleged victim of sexual assault . . . is not the equivalent of
demonstrating bias against male students.” The more compelling view, which the regulations should adopt, is that of a
unanimous threejudge panel of the U.S. Court of Appeals for the Second Circuit.

It refused in July 2016 to dismiss a student’s Title IX claim against Columbia University for antimale discrimination. It
ruled that a “university that adopts, even temporarily, a policy of bias favoring one sex over the other in a disciplinary
dispute, doing so in order to avoid liability or bad publicity, has practiced sex discrimination, notwithstanding that the
motive for the discrimination did not come from ingrained or permanent bias against that particular sex.”

Even assuming for the sake of argument that discrimination against accused students does not violate Title IX, an
obscure provision of the Higher Education Amendments adopted by Congress in 1992 appears to provide an
independent source of authority for Education Department regulations designed to ensure fairness in campus
adjudications of sexual assault. This provision requires colleges and universities to adjudicate all accusations of
studentonstudent sexual assault as part of their disciplinary systems. And that seems a sufficient basis for Education
Department regulations to ensure that the adjudications be fair.

Third, the rules should require colleges both to make public all materials used to train investigators and adjudicators in
campus Title IX tribunals and to ensure that the training does not discriminate against either complainants or accused
students, including by generalizing about truthfulness. Federal regulations have required training disciplinary panels in
all Title IX cases, even though no such requirement exists for other campus disciplinary offenses. Almost all schools
now cloak their training materials in secrecy, even from accused students. As we have reported, the materials currently
used by many schools stack the deck against the accused by suggesting without a scientific foundation that false
allegations of rape are very uncommon; that any internal inconsistencies in the complainant’s account or contradictions
of other evidence should be attributed to “the effects of trauma”; and that rigorous questioning of complainants is
forbidden as “blaming the victim.”   

Beyond these three critical components Title IX regulations that seek to ensure a fair process rather than a pre
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Beyond these three critical components, Title IX regulations that seek to ensure a fair process rather than a pre
conceived result must:

Remind colleges that Title IX does not trump the Constitution’s protection of free speech

or a professor’s right to academic freedom. Such a disclaimer would safeguard against

notorious cases such as that of Northwestern University Professor Laura Kipnis, who— in

the guise of policing “sexual harassment”—was subjected to a harrowing Title IX

investigation for writing an article that criticized how Northwestern handled Title IX

complaints.

Specify that the notice of allegations that must be provided to accused students before they

are asked to respond must include copies of any written complaint by the accuser or

witness statements and a detailed written summary of any verbal complaint or witness

statement.

Accommodate criminal investigations by a�ording accused students a right to remain

silent and requiring schools to defer campus proceedings for a reasonable time if so

requested by police.

Prevent investigators from also serving as adjudicators and prevent both from deciding

appeals in the same case.

Guarantee accused students a right to a meaningful appeal of any adverse �nding for

insu�cient evidence, procedural violations, excessive sanctions, and newly discovered

evidence.

Permit schools to mediate between parties and help them settle cases on an informal basis

(a practice forbidden by OCR since 2001).

Rea�rm that OCR has no interest in limiting schools’ ability to provide counseling,

medical, academic or housing accommodations, or other services to alleged victims of

sexual misconduct.

The new regulations also should reverse one of the most troubling elements of the Obamaera guidance—a double
jeopardy requirement that schools with appeals processes (as virtually all do) must allow accusers to appeal notguilty
findings.

As could have been predicted, this provision has resulted in institutions using dubious reasons to overturn panel
decisions in favor of accused students. Unlike the civil justice system, in most campus Title IX tribunals the accused
student faces not only the accuser, but also a college employee of some type who functions as investigator or even de
facto prosecutor, followed by an adjudicator trained with onesided material. Forcing a student who overcomes all
these obstacles to then obtain a second finding of innocence is deeply unfair.
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The Need and Legal Justification for the Proposed Rules

“Any school that uses a system biased toward finding a student responsible for sexual misconduct . . . commits
discrimination,” DeVos has said.

Congressional Democrats critical of DeVos, by contrast, too often appear to have viewed such bias as an irrelevant
concern. In this pernicious framing—most recently offered by Rep. Jackie Speier (DCalif.), the House Democrats’
point person on campus sexual assault policy—campuses need not much worry about fair procedures, since between
92 and 98 percent of accused students are guilty. Yet the studies referenced by Speier indicate that the evidence in
more than half of allegations is ambiguous, demonstrating why in many cases, even a careful, unbiased, fair,
professional factfinding process cannot reliably separate the innocent from the guilty.

It’s undeniable that some schools, especially in cases involving allegations against highprofile athletes who bring in
money to their schools, have made it difficult or impossible for student victims to achieve justice. Nonetheless,
overwhelming evidence exists in the public record of campus procedures that have the effect, if not the intent, of
denying accused students a fair opportunity to defend themselves. As Harvard Law professors Elizabeth Bartholet,
Nancy Gertner, Janet Halley, and Jeannie Suk Gersen noted in a white paper titled “Fairness for All Students,” filed
with OCR in August:

Definitions of sexual wrongdoing on college campuses are now seriously overbroad. They go way beyond accepted
legal definitions of rape, sexual assault, and sexual harassment. They often include sexual conduct that is merely
unwelcome, even if it does not create a hostile environment, even if the person accused had no way of knowing it
was unwanted, and even if the accuser’s sense that it was unwelcome arose after the encounter. . . . The
procedures for enforcing these definitions are frequently so unfair as to be truly shocking. . . . Title IX officers have
reason to fear for their jobs if they hold a student not responsible or [fail to impose] a harshly punitive sanction.

The prevalence of discrimination against accused students has been detailed by myriad journalists and scholars as
well as by our 2017 book, “The Campus Rape Frenzy,” and books by Laura Kipnis and Robert L. Shibley. The
journalists include Emily Yoffe, Cathy Young, Ashe Schow, and Robby Soave. The scholars include the 24 Harvard law
professors mentioned above; 16 Penn Law School professors who issued a similarly reasoned open letter; and law
professors Aya Gruber, Tamara Lave Rice, R. Shep Melnick, and Ben Trachtenberg, who have written individually on
the issue. The nation’s leading campus civil liberties group, the Foundation for Equal Rights in Education (FIRE), for
several years has cautioned that the implementation of Title IX has threatened fair treatment for accused students.

Finally, schools should voluntarily distinguish among allegations of (1) violations of the criminal law as defined by the
state where the campus is located; (2) sexual harassment as defined in these rules; and (3) any lesser form of sexual
misconduct specified in the school policies. (For DeVos to make these distinctions mandatory would arguably conflict
with existing Clery Act regulations.) As DeVos has said, many schools enforce “ambiguous and incredibly broad
definitions of assault and harassment.” Trivializing what is a felony in all 50 states serves the interests of no one.

These proposed rules may strike many as too prescriptive for a conservative administration that has vowed to cut back
on federal regulation. And we wish we could think of a better way to protect the constitutional rights of independent
minded college students and professors.

But we can’t. The courts, limited to casebycase decisions, cannot do it on a broad scale. And Congress, never a
champion of the rights of accused people, will not do it. Nor will the states.
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The paradox is that nothing short of muscular federal regulation will stop our politically correct universities from
trampling the liberty of students and faculty.

Stuart Taylor Jr. is an author and former nonresident senior fellow at the Brookings Institution who has written
extensively on legal and policy issues. 
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HOW UNIVERSITY TITLE IX 
ENFORCEMENT AND OTHER DISCIPLINE 
PROCESSES (PROBABLY) DISCRIMINATE 

AGAINST MINORITY STUDENTS 
By Ben Trachtenberg* 

This Article argues that university discipline procedures likely discriminate 
against minority students and that increasingly muscular Title IX enforcement—
launched with the best of intentions in response to real problems—almost cer-
tainly exacerbates yet another systemic barrier to racial justice and equal access 
to educational opportunities. Unlike elementary and secondary schools, universi-
ties do not keep publicly available data on the demographics of students subject-
ed to institutional discipline, which prevents evaluation of possible disparate ra-
cial impact in higher education. Further, several aspects of the university 
disciplinary apparatus—including broad and vague definitions of offenses, lim-
ited access to legal counsel, and irregular procedures—increase the risk that mi-
nority students will suffer disproportionate suspensions and other punishment. 

This Article brings needed attention to an understudied aspect of Title IX en-
forcement and raises concerns about the potential effects of implicit bias. While 
many commentators and courts have addressed whether university disciplinary 
procedures mistreat men—or, instead, even now provide inadequate protection 
for college women—few observers have discussed possible racial implications, 
which may explain (and be explained by) the current lack of data. Outside the 
context of sex-discrimination cases, university discipline procedures for quotidian 
matters such as plagiarism and alcohol abuse likely exhibit similar racial biases. 

This Article argues that the U.S. Department of Education should use its au-
thority under Title VI of the Civil Rights Act of 1964 to require that colleges and 
universities immediately begin collecting and publishing the sort of data already 
reported by elementary and secondary schools, thereby allowing observers to as-
sess the scope of disparate impact in campus discipline processes. 

                                                        
*  Associate Professor of Law, University of Missouri School of Law. I would like to thank 
everyone who has read earlier drafts and provided comments, including candid confidential 
responses from university presidents and other officials dedicated to promoting equal oppor-
tunity on campus. Among others, I appreciate feedback from Anne Alexander, Tina Bloom, 
Sam Halabi, Kevin McDonald, Allen Sessoms, Tommy Tobin, Mark Yudof, various 
Trachtenbergs, and the Drake Law School faculty who attended my August 2017 presenta-
tion in Des Moines. 
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INTRODUCTION 

Given the disproportionate suspensions of black students by elementary 
and secondary schools,1 along with what is known about racial bias in the crim-
inal justice system,2 it would be a miracle if university disciplinary procedures 
did not produce outcomes that excessively punish black students, along with 
members of other disadvantaged minority groups. One would expect more uni-
versity charges per capita to be filed against black students than whites, and one 
would expect to find more per capita suspensions of black students.3 But such 
results have not been observed. Not because unexpected justice is located in the 
records of student conduct panels. No, university records do not contain evi-
dence that students of all races face campus discipline at similar rates. Instead, 
one cannot find evidence of disparate impact for the straightforward reason that 
universities do not bother to collect—much less to publish—data that would 
allow such an assessment.4 

For public elementary and secondary schools, rich data exists concerning 
disciplinary outcomes, allowing analysis of how the school discipline process 
has a disparate impact on students of different races.5 The unfairness is so 
stark—black students are suspended about three times as often as white stu-
dents6—that reform advocates refer to the current system as a “school-to-prison 
pipeline.”7 The U.S. Department of Justice and U.S. Department of Education 
have instructed public schools of “their obligations under Federal law to admin-
ister student discipline without discriminating on the basis of race, color, or na-

                                                        
1  See infra Section II.A. 
2  See infra Section II.B. 
3  For speculation by other scholars to this effect, see Nancy Gertner, Complicated Process, 
125 YALE L.J. F. 442, 442–43 (2016); Janet Halley, Trading the Megaphone for the Gavel in 
Title IX Enforcement, 128 HARV. L. REV. F. 103, 106–08 (2015). For a contrary argument, 
see Notes: Antuan M. Johnson, Title IX Narratives, Intersectionality, and Male-Biased Con-
ceptions of Racism, 9 GEO. J. L.& MOD. CRIT. RACE PERSP. 57, 59 (2017). For a good over-
view of this issue published while this Article was in the editing process, see Emily Yoffe, 
The Question of Race in Campus Sexual-Assault Cases, THE ATLANTIC (Sept. 11, 2017), 
https://www.theatlantic.com/education/archive/2017/09/the-question-of-race-in-campus-sexu 
al-assault-cases/539361 [https://perma.cc/BPZ4-84XS]. 
4  See infra Section III.A. 
5  See DANIEL J. LOSEN & JONATHAN GILLESPIE, OPPORTUNITIES SUSPENDED: THE DISPARATE 
IMPACT OF DISCIPLINARY EXCLUSION FROM SCHOOL 6 (The Ctr. for Civil Rights Remedies at 
The Civil Rights Project at UCLA, 2012); Roger McKinney, Black and Low-Income Stu-
dents More Frequently Suspended from School, COLUM. DAILY TRIB. (Dec. 28, 2014), 
http://www.columbiatribune.com/e126a57e-da88-5f54-ad51-0e152afd24fc.html [https://per 
ma.cc/24ZH-3PML] (using “data collected by Columbia Public Schools” to evaluate the 
school district). 
6  See LOSEN & GILLESPIE, supra note 5, at 6. 
7  See id. at 4; Russell J. Skiba et al., More than a Metaphor: The Contribution of Exclusion-
ary Discipline to a School-to-Prison Pipeline, 47 EQUITY & EXCELLENCE EDUC. 546, 546 
(2014). 
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tional origin.”8 In short, while no magic bullet is available to solve the problem, 
the problem at least has a name, and efforts are underway in some quarters to 
attack it. Reformers are using education, advocacy, litigation, and legislation in 
various ways.9 

In the criminal justice system—that is, the “real courts,” as opposed to the 
quasi-judicial proceedings of K-12 schools and universities—researchers find 
disparate impact by race in arrests, prosecutions, convictions, and sentencing.10 
This is not news. Criminal law and procedure teachers have told students of this 
for decades, and the evidence is abundant that black Americans are much more 
likely than whites to spend time in prison.11 

Meanwhile, in response to recent pressure from the U.S. Department of 
Education,12 colleges and universities across the country have hurriedly and 
vastly expanded the offices dedicated to investigating and punishing sex dis-
crimination and sexual misconduct on campus.13 At the same time, universities 
are scrambling to become more welcoming to students of all races.14 It seems 

                                                        
8  See, e.g., Joint Letter from Catherine E. Lhamon, Assistant Sec’y, Office of Civil Rights, 
U.S. Dep’t of Educ., & Jocelyn Samuels, Acting Assistant Attorney Gen., Civil Rights Div., 
U.S. Dep’t of Justice, to Colleague (Jan. 8, 2014) (on file at 
https://www2.ed.gov/print/about/offices/list/ocr/letters/colleague-201401-title-vi.html [https: 
//perma.cc/SCP8-B8QE]). 
9  See Judith A.M. Scully, Examining and Dismantling the School-to-Prison Pipeline: Strat-
egies for a Better Future, 68 ARK. L. REV. 959, 990–95 (2016) (discussing strategies). 
10  See, e.g., MARC MAUER, RACE TO INCARCERATE 131 (2d ed. 2006); THE SENTENCING 
PROJECT, REPORT OF THE SENTENCING PROJECT TO THE UNITED NATIONS HUMAN RIGHTS 
COMMITTEE: REGARDING RACIAL DISPARITIES IN THE UNITED STATES CRIMINAL JUSTICE 
SYSTEM 1 (2013); U.S. SENTENCING COMM’N, SPECIAL REPORT TO CONGRESS: COCAINE AND 
FEDERAL SENTENCING POLICY xii (1995). 
11  See, e.g., Marc Mauer, Racial Disparities in Prison Getting Worse in the 1990s, 8 
OVERCROWDED TIMES 1 (Feb. 1997); Dorothy E. Roberts, The Social and Moral Cost of 
Mass Incarceration in African American Communities, 56 STAN. L. REV. 1271, 1272 (2004). 
12  See, e.g., Doe v. Amherst Coll., 238 F. Supp. 3d 195, 204–06 (D. Mass. 2017) (describing 
how one college changed its policies in response to DOE guidance); CATHERINE LHAMON, 
ASSISTANT SEC’Y FOR CIVIL RIGHTS, U.S. DEP’T OF EDUC. OFFICE FOR CIVIL RIGHTS, 
QUESTIONS AND ANSWERS ON TITLE IX AND SEXUAL VIOLENCE (2014) (documenting various 
letters and other guidance provided by DOE OCR to postsecondary institutions). On Sep-
tember 22, 2017, DOE rescinded the April 29, 2014 “Questions and Answers” guidance 
document. See Dear Colleague Letter from Candice Jackson, Acting Assistant Sec’y, U.S. 
Dep’t Educ. Office for Civil Rights (Sept. 22, 2017). OCR also issued some interim guid-
ance on the same day. See id. 
13  See, Risa L. Lierberwitz et al., The History, Uses, and Abuses of Title IX, 102 BULL. AM. 
ASS’N U. PROFESSORS 69, 73 (2016); Juliet Eilperin, Biden and Obama Rewrite the Rulebook 
on College Sexual Assaults, WASH. POST (July 3, 2016), 
https://www.washingtonpost.com/politics/biden-and-obama-rewrite-the-rulebook-on-college 
-sexual-assaults/2016/07/03/0773302e-3654-11e6-a254-2b336e293a3c_story.html?utm_te 
rm=.233c2c5ca670 [https://perma.cc/4JRK-WNVN]. 
14  See, e.g., Fisher v. Univ. of Tex. at Austin, 136 S. Ct. 2198, 2206, 2208 (2016) (discuss-
ing elaborate efforts by university to gain “the educational benefits that flow from diversi-
ty”); LORELLE L. ESPINOSA ET AL., RACE, CLASS, & COLLEGE ACCESS: ACHIEVING DIVERSITY 
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that little attention has been given to the risk that these two efforts might be in 
tension. Might it be possible, even likely, that the hammer wielded by beefed 
up university offices dedicated to prosecuting sex discrimination is falling dis-
proportionately on minority students? Indeed, when one stops to consider the 
question, isn’t it nearly impossible to imagine that Title IX enforcement does 
not have a disparate impact on the basis of race?15 

This Article argues that university discipline procedures likely discriminate 
against minority students and that increasingly muscular Title IX enforce-
ment—launched with the best of intentions in response to real problems—
almost certainly exacerbates yet another systemic barrier to racial justice and 
equal access to educational opportunities. Part I examines evidence from a uni-
versity that has investigated the impact of its discipline system on students of 
different races and has then shared its findings. Part II provides a baseline for 
expectations and analysis by briefly reviewing the well-documented racial bi-
ases in discipline imposed upon elementary and secondary school students as 
well as in the American criminal justice system. Returning to higher education, 
Part III then examines how several features of campus discipline processes, in-
cluding the failure to collect demographic data, enhance the risk of racially dis-
parate impacts. Part IV suggests avenues for reform, including a call for the 
U.S. Department of Education to collect and publish data on the demographics 
of students disciplined by universities. Part V then addresses broader implica-
tions, including the role of “shadow law” in the federal regulation of university 
discipline systems and campus sex, issues of “intersectionality” that arise from 
competing claims for justice related to sex and race, and possible fruitful future 
research. 

Among other things, Part VI briefly discusses whether racial biases affect 
how colleges and universities respond to victims of assault, discrimination, and 
other misconduct. It is possible, for example, that black women are less likely 
than other victims of sexual assault to seek help from university authorities, or 
that universities take their complaints less seriously than those of white women. 
Disparate treatment of complainants (and of those who could be complainants 
but never file reports) is worthy of its own article. This Article, however, fo-
cuses on respondents—that is, those students accused of misconduct—and on 
how campus proceedings likely treat accused students differently depending on 
their race. 

In part, this Article addresses the interaction of two narratives concerning 
modern American higher education. One narrative recounts inadequate reac-

                                                                                                                                 
IN A SHIFTING LEGAL LANDSCAPE 1 (2015); John Eligon, After Racist Episodes, Blunt Dis-
cussions on Campus, N.Y. TIMES (Feb. 3, 2016), https://www.nytimes.com/2016/02/07/educ 
ation/edlife/university-of-missouri-struggles-to-bridge-its-racial-divide.html [https://perma. 
cc/65AJ-456B]. 
15  “Title IX” refers to Title IX of the Education Amendments Act of 1972, 20 U.S.C. 
§ 1681. The statute prohibits discrimination on the basis of sex at educational programs and 
activities receiving federal funds. See 34 C.F.R. § 106.1. 
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tions by universities to the harassment and rape of students, particularly wom-
en. It also tells of hard-won improvements to the campus environment, as well 
as the unceasing effort of activists for gender equality and the significant work 
that remains unfinished. The other narrative recounts the constant struggle for 
racial equality on campus, beginning in the days of de jure segregation and cel-
ebrating civil rights milestones. It tells too of stubborn impediments to racial 
justice and continued campaigns for change. At least occasionally, these narra-
tives conflict with one another. The tension evokes competing claims for justice 
made during debates in the 1990s about proposed amendments to Federal Rules 
of Evidence related to rape and child molestation cases, which were aimed at 
protecting women and children by increasing the odds that sexual predators 
would be convicted.16 Critics argued that the new rules, which eventually were 
enacted, would harm minority men.17 

This Article examines how certain efforts to win equal access for women to 
higher education may have inadvertently complicated the quest for racial jus-
tice. If my ultimate conclusion gains acceptance—that is, if leaders in higher 
education agree that the threat of racial bias in campus discipline is real and 
demands attention—it will be important not to lose sight of the gender equity 
issues that, after languishing without broad recognition for far too long, have 
recently inspired important campus reforms. 

I. DOCUMENTED INSTANCES OF DISPARATE RACIAL IMPACT AT 
UNIVERSITIES 

At the University of Virginia, the Honor System is serious business.18 The 
university’s handbook for faculty members and teaching assistants refers to the 
Honor System as “the University’s most cherished tradition,” one which “de-
fines the institution and creates the basis for our standard of conduct in the 
community.”19 Known as a “single sanction” regime, Virginia’s system has one 
available punishment: “Students found guilty of an Honor offense are perma-

                                                        
16  See 140 CONG. REC. H23,602 (daily ed. Aug. 21, 1994) (statement of Rep. Molinari) 
(“The enactment of this reform is first and foremost a triumph for the public—for the women 
who will not be raped and the children who will not be molested because we have strength-
ened the legal system’s tools for bringing the perpetrators of these atrocious crimes to jus-
tice.”). 
17  See, e.g., Katherine K. Baker, Once A Rapist? Motivational Evidence and Relevancy in 
Rape Law, 110 HARV. L. REV. 563, 592 (1997) (“Poor, minority men with an alleged prior 
record will be much more likely to be falsely identified, improperly tried, and wrongfully 
convicted for stranger rapes that they did not commit.”). The provisions are codified at FED. 
R. EVID. 413–415. 
18  See VIRGINIUS DABNEY, MR. JEFFERSON’S UNIVERSITY: A HISTORY 9–10, 196 (1981); Coy 
Barefoot, The Evolution of Honor: Enduring Principle, Changing Times, UVA MAG. (Spring 
2008), http://uvamagazine.org/articles/the_evolution_of_honor/ [https://perma.cc/GF4Q-
NLA4]. 
19  UNIV. OF VA. HONOR SYS., HANDBOOK FOR FACULTY MEMBERS AND TEACHING 
ASSISTANTS (2014) (introductory letter by Rector George Martin). 
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nently dismissed from the University.”20 Although concerns are perennially 
raised about the single sanction regime—perhaps it is too harsh, perhaps it de-
ters the reporting of violations—the system has endured since 1842.21 

For much of the Honor System’s history, the university admitted no black 
students against whom the policy could possibly discriminate.22 Sometime after 
the racial integration of the university, UVA began keeping statistics on the 
demographics of students charged with, and dismissed for, honor offenses.23 
These data indicated that black students were charged and dismissed at vastly 
higher rates than white students.24 In the 1980s, students running the Honor 
System noted that “non-mainstream students had become primary targets for 
honor investigations.”25 The Cavalier Daily reported in 1988 that “statistics for 
the last year show that 29.7 percent of honor accusations are made against 
black students, a number which is disproportionately higher than the approxi-
mately eight percent of blacks attending the University.”26 A study released in 
1996 by the honor committee’s diversity task force contained similar results, 
revealing “that even though black students make up only 12 percent of the stu-
dent body, they accounted for 35 percent of honor investigations and 23 percent 
of students dismissed.”27 A decade later, UVA reacted to statistics telling the 
same story. When the 2008–09 Honor Committee released demographic data 
about its cases, it reported that black students accounted for one-third of all ac-
cused students.28 

The current Honor System faculty handbook reports continued disparities. 
“Over the years, there have been serious concerns that the Honor System dis-
proportionately affects minority students, specifically in the number of reports 
received by the Honor Committee.”29 Once students are reported, students from 
various racial groups are found guilty at similar rates, meaning that the dispar-
ate expulsion of black students is attributable almost entirely to disparate re-

                                                        
20  Id. at 2. In recent years an intermediate sanction (two semesters’ suspension) has been 
made available to students who admit guilt quickly upon being notified of a charge. See id. at 
7. But all students found guilty after a hearing are expelled. See id. at 11. 
21  See Barefoot, supra note 18. 
22  See James Latimer, Negro Wins Suit to Enter Law School at University; State Fails to 
Give Equal Facilities, Judges Point Out, RICH. TIMES-DISPATCH (Sept. 6, 1950). 
23  See Barefoot, supra note 18. 
24  See id. 
25  See id. 
26  See id. (quoting CAVALIER DAILY). 
27  See Nicola White, Lawsuit Raises Questions About Honor, CAVALIER DAILY (Feb. 2, 
2000), http://www.cavalierdaily.com/article/2000/02/lawsuit-raises-questions-about-honor 
[https://perma.cc/5GXJ-CRT7]. 
28  See Cameron Feller, University Community Reacts to Diversity Statistics from Committee, 
CAVALIER DAILY (Apr. 14, 2009), http://www.cavalierdaily.com/article/2009/04/university-
community-reacts-to-diversity-statistic [https://perma.cc/PE3G-ANJH] (“I was a little bit 
surprised at the disproportionate number of minority students reported . . .”). 
29  See UNIV. OF VA. HONOR SYS., supra note 19, at 14 (section titled “Diversity and the 
Honor System”). 
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porting rates.30 Two primary explanations present themselves for the pattern of 
disparity observed for decades. Perhaps black students at the University of Vir-
ginia are more likely than their white peers to lie, cheat, and steal. Or, perhaps 
among those students who do commit honor offenses, black students are more 
likely to be reported. The university seems to find the second explanation more 
accurate (as do I), noting the phenomena of “spotlighting” and “dimming.”31 
The faculty handbook explains as follows: 

Spotlighting occurs when those who naturally stand out from those around them 
draw more scrutiny than their peers. Conversely, “dimming” refers to the poten-
tial for some students to avoid notice as they more readily blend in. Asian stu-
dents, international students, and student-athletes in particular have seen a dis-
proportionate number of cases reported against them at various times.32 
A 2001 Cavalier Daily editorial provides further evidence for the “spot-

lighting theory,” drawn from honor charges filed from 2000 to 2001.33 Of all 
students against whom charges were filed that year, “44.2 percent of those stu-
dents were white, although the student body is 71.2 percent white. Black stu-
dents comprise 23.4 percent of those investigated but only 9.5 percent of the 
student body.”34 Most telling is that of the black students accused that year, not 
a single one was convicted.35 Unless the Honor Committee was brazenly dis-
criminating in favor of accused black students, one cannot help but conclude 
that, somehow, black students were over-reported for misconduct. 

Virginia deserves credit for collecting and releasing the data that paint such 
an unflattering picture of the university in the preceding paragraphs. In a sense, 
Virginia has “spotlighted” itself, causing it to “stand out from those around [it 
and] draw more scrutiny than [its] peers.”36 Let us consider now whether Vir-
ginia is probably some sort of bizarre outlier or if, instead, it is more likely that 
data from other institutions—were they only available—would yield similar 
results. Is Virginia a hotbed of racial bias, substantially more so than the bulk 
of American universities? I certainly have no evidence to support such a claim. 
Until other colleges examine the beams in their eyes, they would be wise to 
avoid suggesting that Virginia deserves special criticism for its mote.37 

The University of Virginia surely has its problems with race. It did, after 
all, exclude black students entirely for more than a century,38 and that sort of 
                                                        
30  See id. 
31  Id. 
32  Id. 
33  See Cavalier Daily Staff, Lead Editorial: Pinpointing Bias, CAVALIER DAILY (Apr. 10, 
2001), http://www.cavalierdaily.com/article/2001/04/lead-editorial16276 [https://perma.cc/ 
746L-5WPH]. 
34  Id. 
35  See id. 
36  See supra text accompanying note 32. 
37  See Matthew 7:3–5. 
38  See Latimer, supra note 22 (describing decision “which for the first time breached State 
segregation policies surrounding Thomas Jefferson’s 125-year-old citadel of learning”). 
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behavior tends to leave a mark on institutional culture. Then again, universities 
in free states were not beacons of racial equality either during UVA’s segregat-
ed days. Yale College, for example, opened in 1701 and admitted its first black 
student in the 1850s.39 In 1964, it admitted a record number of black freshmen: 
fourteen.40 Would it be unreasonable to speculate that vestiges of Old Yale im-
pede the progress of black Elis today?41 

II. POINTS OF COMPARISON: ELEMENTARY SCHOOLS, SECONDARY SCHOOLS, 
AND REAL COURTS 

To help decide whether racially disparate impact likely pervades university 
discipline nationwide—as opposed to infecting just a few institutions here and 
there—this Part examines contexts beyond higher education in which discipli-
nary records are far easier to obtain. 

The disproportionate exclusion of minority students from the nation’s ele-
mentary and secondary schools has been amply documented. Similarly, the 
tremendous racial inequities wrought by America’s criminal justice system are 
well known. But a very brief review of these systems is nonetheless helpful for 
two reasons. First, it provides context in which observers may evaluate the uni-
versity discipline system, creating the strong presumption that absent some sig-
nificant intervention by university officials, disparate impact on the basis of 
race should be expected. Second, it invites a discussion of certain features of 
university discipline—particularly Title IX enforcement—that not only fail to 
rebut the presumption but instead provide further reason to believe that univer-
sity discipline systems discriminate against minority students. 

A. Racial Injustice in Elementary and Secondary School Discipline 

Disproportionate suspension and expulsion of black students from Ameri-
can elementary and secondary schools have been observed for more than four 
decades.42 As soon as schools began collecting data concerning the de-
mographics of those excluded from schools in the 1970s, educators found racial 
disparities, raising questions of whether the disparate treatment of black stu-

                                                        
39  See Ariel Kaminer, Discovery Leads Yale to Revise a Chapter of Its Black History, N.Y. 
TIMES (Feb. 28, 2014), https://www.nytimes.com/2014/03/01/nyregion/discovery-leads-yale-
to-revise-a-chapter-of-its-black-history.html [https://perma.cc/L2C4-FTKJ]. 
40  See Judith Ann Schiff, Pioneers, YALE ALUMNI MAG. (2006). 
41  Probably not. See Victor Wang, FAS Senate Draft Report Reveals “Lost Decade” for 
Women, Minority Hiring, YALE DAILY NEWS (Apr. 27, 2016), 
https://yaledailynews.com/blog/2016/04/27/fas-senate-report-reveals-lost-decade-for-
women-minority-hiring/ [https://perma.cc/Y4LD-F9QP]. 
42  See Mark G. Yudof, Suspension and Expulsion of Black Students from the Public Schools: 
Academic Capital Punishment and the Constitution, 39 L. & CONTEMP. PROBS. 374, 374–75 
(1975). This article is so old that Professor Yudof, known more recently for his work as a 
chancellor and president, wrote it years before beginning his career as a university adminis-
trator. 
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dents violated constitutional guarantees or other anti-discrimination law.43 They 
still find disparities today.44 And in jurisdictions allowing schools to impose 
corporal punishment,45 scholars have documented racial bias in its use,46 mean-
ing that minority students suffer literal “disparate impact.”47 

Closer inspection of school discipline records reveals an important pattern: 
Schools produce greater disparities among students of different races when they 
punish ambiguously-defined misconduct—such as “disrespect” and “excessive 
noise”—than when they punish more clearly-defined wrongdoing like smok-
ing.48 While black students are far more likely than white students to be sanc-
tioned for “disrespect,” the punishment rates for vandalism are similar.49 (The 
greater subjectivity involved in findings of “disrespect” is shown by the need 
for quotation marks around the name of the offense to signal a term of art.) One 
can imagine debatable cases of possible school property vandalism, but the 
concept is straightforward. “Disrespect,” by contrast, truly does depend on the 
perspective of the beholder. For whatever reason, even though black students 
and white students are caught smoking and defacing property at similar rates, 
school teachers and principals deem black students to be substantially more 
“disrespectful.”50 

The perception of black students as more culpable—and thus deserving 
greater school discipline—accords with psychological research showing that 
black boys are viewed as older and less innocent than whites.51 (Relatedly, 
                                                        
43  See id. at 381. 
44  See Rachel M. Cohen, Rethinking School Discipline, AM. PROSPECT (Nov. 2, 2016), 
http://prospect.org/article/rethinking-school-discipline [https://perma.cc/74U3-7U9X] (re-
porting that “expulsions and suspensions . . . are doled out disproportionately to minority 
students”); Scully, supra note 9, at 972–73 (“Data from the Department of Education indi-
cates that while Black children comprise sixteen percent of public school enrollment, they 
constitute between thirty-two and forty-two percent of out-of-school suspensions or expul-
sions.”). 
45  See Valerie Strauss, 19 States Still Allow Corporal Punishment in School, WASH. POST 
(Sept. 18, 2014), https://www.washingtonpost.com/news/answer-sheet/wp/2014/09/18/19-
states-still-allow-corporal-punishment-in-school/ [https://perma.cc/JVH2-VV9T]. 
46  See Stephen S. Owen, The Relationship Between Social Capital and Corporal Punishment 
in Schools: A Theoretical Inquiry, 37 YOUTH & SOC’Y 85, 88–89 (2005) (collecting studies). 
47  It is difficult to decide which is worse, the racial discrimination or the underlying fact that 
some students suffer corporal punishment at the hands of public school teachers. In any 
event, for black students, the injury of corporal punishment adds to the insult of knowing 
that racial bias may well have contributed to their suffering. 
48  See Russell J. Skiba et al., The Color of Discipline: Sources of Racial and Gender Dis-
proportionality in School Punishment, 34 URB. REV. 317, 317, 332 (2002) (finding that racial 
disparities are greater for offenses more “subjective in interpretation,” as opposed to more 
concrete violations like “smoking” and “vandalism”). 
49  See id. 
50  See id. at 332, 334. 
51  See Phillip Atiba Goff et al., The Essence of Innocence: Consequences of Dehumanizing 
Black Children, 106 J. PERSONALITY & SOC. PSYCHOL. 526, 526 (2014) (“Black boys are 
seen as older and less innocent and that they prompt a less essential conception of childhood 
than do their White same-age peers.”). 
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black juveniles are far more likely to be tried in the adult court system, where 
they receive harsher sentences than white juvenile offenders.52) For black girls, 
perceptions that they are “loud, defiant, and precocious” contribute to their dis-
proportionate punishment.53 Excessive punishment falls particularly harshly on 
darker-skinned black girls.54 

Critics have a name for the collection of school policies that punish black 
children at disproportionate rates and introduce them into the criminal justice 
system: the “school-to-prison pipeline.”55 As one scholar put it, “The school-to-
prison pipeline is a devastating process through which many of our children—
particularly males and students of color—receive an inadequate education and 
are then pushed out of public schools and into the criminal punishment sys-
tem.”56 Because the problem is so serious, it is on the agenda of groups such as 
the American Civil Liberties Union, the Children’s Defense Fund, the NAACP 
Legal Defense and Education Fund, and the Southern Poverty Law Center.57 
The U.S. Department of Education, along with the U.S. Department of Justice, 
has issued guidance to schools on how to reduce racial discrimination in their 
disciplinary policies and practices.58 

Disparate treatment of black students is by no means limited to high school 
students and others who might plausibly fit the profile of a juvenile delinquent. 
The Department of Education has observed that excessive punishment of black 
students begins in preschool.59 According to the Civil Rights Data Collection, 
                                                        
52  See, e.g., PAOLO G. ANNINO ET AL., JUVENILE LIFE WITHOUT PAROLE FOR NON-HOMICIDE 
OFFENSES: FLORIDA COMPARED TO NATION (2009); Jennifer L. Eberhardt & Aneeta Rattan, 
The Race Factor in Trying Juveniles as Adults, N.Y. TIMES (June 5, 2012), 
https://www.nytimes.com/roomfordebate/2012/06/05/when-to-punish-a-young-offender-and-
when-to-rehabilitate/the-race-factor-in-trying-juveniles-as-adults [https://perma.cc/MT2C-
XKBL]. 
53  See MONIQUE W. MORRIS, PUSHOUT: THE CRIMINALIZATION OF BLACK GIRLS IN SCHOOLS 
11, 13 (2016); Edward W. Morris, “Ladies” or “Loudies”? Perceptions and Experiences of 
Black Girls in Classrooms, 38 YOUTH & SOC. 490, 490 (2007). 
54  See Lance Hannon et al., The Relationship Between Skin Tone and School Suspension for 
African Americans, 5 RACE & SOC. PROBS. 281, 281 (2013) (finding that while dark skin cor-
relates with greater punishment, the results were “disproportionately driven by the experi-
ences of African American females”). For evidence of the same phenomenon in criminal 
courtrooms, see Jennifer L. Eberhardt et al., Looking Deathworthy: Perceived Stereotypicali-
ty of Black Defendants Predicts Capital-Sentencing Outcomes, 17 PSYCHOL. SCI. 383, 383 
(2006). 
55  See generally Skiba et al., supra note 7; Scully, supra note 9, at 960. 
56  Scully, supra note 9, at 959. 
57  See id. at 959 n.1. 
58  See U.S. Departments of Education and Justice Release School Discipline Guidance 
Package to Enhance School Climate and Improve School Discipline Policies/Practices, U.S. 
DEP’T OF EDUC. (Jan. 8, 2014), https://www.ed.gov/news/press-releases/us-departments-
education-and-justice-release-school-discipline-guidance-package-enhance-school-climate-
and-improve-school-discipline-policiespractices [https://perma.cc/28WE-2YRU]. 
59  U.S. DEP’T EDUC. OFFICE FOR CIVIL RIGHTS, CIVIL RIGHTS DATA COLLECTION, DATA 
SNAPSHOT: SCHOOL DISCIPLINE, ISSUE BRIEF NO. 1, 1 (2014), 
https://www2.ed.gov/about/offices/list/ocr/docs/crdc-discipline-snapshot.pdf [https://perma. 
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“Black children represent 18% of preschool enrollment, but 48% of preschool 
children receiving more than one out-of-school suspension; in comparison, 
white students represent 43% of preschool enrollment but 26% of preschool 
children receiving more than one out of school suspension.”60 These findings 
accord with research showing that when preschool teachers are told to look out 
for bad behavior, they tend to focus attention on black boys.61 

The pattern continues for all of K-12 education.62 Overall, “Black students 
are suspended and expelled at a rate three times greater than white students.63 
On average, 5% of white students are suspended, compared to 16% of black 
students.”64 Further, just as “school-to-prison pipeline” critics describe, schools 
refer black students to the criminal justice system at disproportionate rates.65 
“While black students represent 16% of student enrollment, they represent 27% 
of students referred to law enforcement and 31% of students subjected to a 
school-related arrest. In comparison, white students represent 51% of enroll-
ment, 41% of students referred to law enforcement, and 39% of those arrest-
ed.”66 Observers have found disparate racial impact in the public school disci-
pline of all fifty states.67 

While one can debate the cause, the results are stark. For whatever reason, 
American schools punish black students far more than they punish white stu-
dents. Whether in preschool, high school, or anything in between, black stu-
dents more commonly receive suspensions and expulsions, and a higher per-
centage of black students are delivered by schools to police. Once the police 
become involved, students experience all of the racial bias observed in the 
criminal justice system. 

B. Racial Injustice in the Criminal Justice System 

On December 31, 2015, the United States held 1,476,847 sentenced prison-
ers under the jurisdiction of state or federal correctional authorities.68 About 
523,000 of them, 35.4 percent of the total, were black.69 Of the entire United 
                                                                                                                                 
cc/LB26-ZNYU] (using 2011-2012 data). 
60  Id. 
61  See Walter S. Gilliam et al., Do Early Educators’ Implicit Biases Regarding Sex and Race 
Relate to Behavior Expectations and Recommendations of Preschool Expulsions and Sus-
pensions? YALE CHILD STUDY CTR. 2 (2016) (“Findings revealed that when expecting chal-
lenging behaviors teachers gazed longer at Black children, especially Black boys.”). 
62  U.S. DEP’T EDUC. OFFICE FOR CIVIL RIGHTS, supra note 59, at 1. 
63  Id. 
64  Id. 
65  Id. 
66  Id. 
67  See Scully, supra note 9, at 960, 960 n.3. 
68  E. ANN CARSON & ELIZABETH ANDERSON, U.S. DEP’T JUST., BUREAU JUST. STAT., NCJ 
250229, PRISONERS IN 2015 6 (2016). 
69  Id. This figure “excludes persons of Hispanic or Latino origin and persons of two or more 
races.” 
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States population in 2015, about 13.3 percent was black.70 One could reproduce 
similar statistics for persons held in local jails and on probation, and one could 
disaggregate the data by state. Regardless of how one slices it, however, the re-
sult would not change much. Black Americans are overwhelmingly more likely 
than whites to find themselves under the control of the penal system.71 Al-
though the causes are complicated and the subject of much debate,72 the raw 
numbers tell a story one cannot deny. 

Racial disparities pervade the criminal justice system from investigation to 
incarceration. At the earliest stages of what might become a criminal case, 
when police decide what and whom to investigate, race affects the likelihood 
that police will seize a person going about his daily business and subject him to 
a search.73 The stop-and-frisk program in New York City, found unconstitu-
tional in federal court,74 is perhaps the most prominent example of a nationwide 
phenomenon. Blacks fare no better in vehicles than on foot. The Missouri At-
torney General, for example, found that although police had a higher “contra-
band hit rate” when pulling over white motorists, black motorists were far more 
likely to be stopped and to have their vehicles searched.75 Whether in or out of 
cars, black suspects are also arrested at higher rates than whites.76 Racial dis-

                                                        
70  U.S. CENSUS BUREAU, “QUICK FACTS,” https://www.census.gov/quickfacts/fact/table/US/ 
PST045216 [https://perma.cc/7SLC-PT52] (also measuring black Americans reporting “only 
one race”). 
71  See generally MAUER, supra note 10, at 1; THE SENTENCING PROJECT, supra note 10. 
72  See, e.g., MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE 
OF COLORBLINDNESS 114–15 (2012); CHRIS HAYES, A COLONY IN A NATION 113–14 (2017); 
JOHN PFAFF, LOCKED IN: THE TRUE CAUSES OF MASS INCARCERATION—AND HOW TO 
ACHIEVE REAL REFORM (2017) (arguing that prosecutorial discretion is the major engine of 
mass incarceration). 
73  See David A. Harris, Factors for Reasonable Suspicion: When Black and Poor Means 
Stopped and Frisked, 69 IND. L.J. 659, 660–61 (1994); The Editorial Board, Racial Discrim-
ination in Stop-and-Frisk, N.Y. TIMES, (Aug. 12, 2013), http://www.nytimes.com/2013/08/ 
13/opinion/racial-discrimination-in-stop-and-frisk.html [https://perma.cc/3PV3-GFH4] (re-
counting federal court findings about stop-and-frisk in New York City). 
74  Floyd v. City of New York, 959 F. Supp. 2d 540, 664–67 (S.D.N.Y. 2013). 
75  See, e.g., OFFICE OF MO. ATT’Y GEN., VEHICLE STOPS EXECUTIVE SUMMARY (2015), 
https://www.ago.mo.gov/home/vehicle-stops-report/2015-executive-summary 
[https://perma.cc/XL24-BTJK]. White “contraband hit rate” was 29.57 percent, and black 
“contraband hit rate” was 24.44 percent. While accounting for 10.9 percent of the state popu-
lation, blacks constituted 17.5 percent of motorists stopped by police. 
76  See Katherine Beckett et al., Drug Use, Drug Possession Arrests, and the Question of 
Race: Lessons from Seattle, 52 SOC. PROBS. 419, 419 (2005); Paula J. Fite et al., Explaining 
Discrepancies in Arrest Rates Between Black and White Male Juveniles, 77 J. CONSULTING 
& CLINICAL PSYCHOL. 916, 916 (2009) (“When examining arrest rates, one finds racial dis-
crepancies that cannot be ignored.”); Brad Heath, Racial Gap in U.S. Arrest Rates: ‘Stagger-
ing Disparity’, USA TODAY (Nov. 18, 2014, 5:13 PM), https://www.usatoday.com/story/new 
s/nation/2014/11/18/ferguson-black-arrest-rates/19043207 [https://perma.cc/SF5V-VKUN] 
(noting that racial disparity in arrest rates observed in Ferguson, Missouri was exceeded by 
at least “1,581 other police departments across the USA”). 
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parities in arrest rates are observed both for juveniles and adults.77 And police 
officers use force against black suspects at much higher rates than against white 
suspects.78 Police officers, along with witnesses who provide information to po-
lice, appear to systemically find black Americans more suspicious than whites, 
and thereby subject blacks to more intense investigation and policing than 
whites.79 

Upon conviction, black defendants receive harsher sentences than those 
imposed on whites.80 Although this phenomenon has multiple causes and has 
inspired much debate,81 it is nearly impossible to argue that the entire disparity 
is attributable to differential offense rates and the severity of offenses commit-
ted.82 That is, the harsher sentences cannot be explained as a straightforward 
consequence of worse behavior. Instead, sentencing judges, along with the pro-
bation officials who prepare pre-sentence reports, appear to systemically find 
black convicts to be more dangerous (or culpable) than whites,83 and, accord-
ingly, deserving of greater punishment.84 

                                                        
77  Fite et al., supra note 76, at 916; David Huizinga et al., Disproportionate Minority Con-
tact in the Juvenile Justice System: A Study of Differential Minority Arrest/Referral to Court 
in Three Cities i (July 28, 2007) (unpublished report, Office of Juvenile Justice and Delin-
quency Prevention). 
78  See PHILLIP ATIBA GOFF ET AL., CTR. FOR POLICING EQUITY, THE SCIENCE OF JUSTICE: 
RACE, ARRESTS, AND POLICE USE OF FORCE 4 (2016) (“[R]acial disparities in police use of 
force persist even when controlling for racial distribution of local arrest rates”). 
79  Note that no individual officer need be deemed “a racist” for this observation to hold, and 
I make no accusations about anyone’s intent. Indeed, no analysis whatsoever of police of-
ficer character is needed. One simply observes that for whatever reason, blacks are stopped, 
searched, and arrested at higher rates than can be explained by their behavior alone. 
80  See THE SENTENCING PROJECT, supra note 10, at 12; George S. Bridges & Sara Steen, Ra-
cial Disparities in Official Assessments of Juvenile Offenders: Attributional Stereotypes as 
Mediating Mechanisms, 63 AM. SOC. REV. 554, 554 (1998). 
81  One study found that convicts with a more “stereotypically Black features” are more like-
ly to receive death sentences. See EBERHARDT supra note 54, at 383–84; see also Rebecca C. 
Hetey & Jennifer L. Eberhardt, Racial Disparities in Incarceration Increase Acceptance of 
Punitive Policies, 25 PSYCHOL. SCI. 1949, 1949 (2014). 
82  See, e.g., Eric P. Baumer, Reassessing and Redirecting Research on Race and Sentencing, 
30 JUST. Q. 231, 236–37 (2013); ASHLEY NELLIS, THE SENTENCING PROJECT, THE COLOR OF 
JUSTICE: RACIAL AND ETHNIC DISPARITY IN STATE PRISONS 3, 9 (2016). 
83  This result accords with psychological research finding that people see black men as larg-
er and more threatening than white men of the same size. See John Paul Wilson et al., Racial 
Bias in Judgments of Physical Size and Formidability: From Size to Threat, 113 J. 
PERSONALITY & SOC. PSYCHOL. 59, 59 (2017). 
84  Again, no analysis of the character of judges or probation officers is needed to support 
this finding, and I make no claim about anyone’s heart. The focus is on what institutional 
actors do, not the sort of persons they are. See Jay Smooth, How to Tell Someone They Sound 
Racist, YOUTUBE, (July 21, 2008), https://www.youtube.com/watch?v=b0Ti-gkJiXc 
[https://perma.cc/7473-ECNY] (discussing difference between a “what[-]they[-]did conver-
sation” and a “what[-]they[-]are conversation,” saying, “When somebody picks my pocket, 
I’m not going to be chasing him down so I can figure out whether he feels like he’s a thief 
deep down in his heart”). 
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In sum, members of racial minorities are more likely than whites to be 
stopped and frisked by police and are more likely to be pulled over while driv-
ing, despite being less likely to possess contraband when searched. Minorities 
are more likely than whites to be arrested for the same conduct and face more 
serious charges when prosecuted. And if convicted, minorities receive tougher 
sentences. At least some of the factors contributing to racial disparities in the 
criminal justice system—such as implicit bias among witnesses and investiga-
tors—exist on campus too. 

C. Common Themes to Examine at the University Level 

In both K–12 school discipline and in real courts, black Americans receive 
greater punishment than do whites committing the same conduct. This pattern 
persists in rural, suburban, and urban communities, and no state or region is 
immune.85 Diligent efforts by scholars, activists, and government officials may 
have ameliorated the problem but have not eliminated it. Accordingly, absent 
compelling evidence that university discipline procedures have somehow evad-
ed the pitfalls that pervade the criminal justice system and elementary and sec-
ondary school discipline, one should presume that universities impose disci-
pline more harshly on their black students than on their white students. 
Predicting otherwise demonstrates either naiveté or willful blindness. 

When examining the policies and procedures used in university discipline, 
observers should pay particular attention to the dangers of implicit bias.86 The 
implicit bias exhibited by police officers draws disproportionate numbers of 
black Americans into the criminal justice system, setting in motion a process 
that results in vastly greater incarceration rates for them. Similarly, the implicit 
bias exhibited by elementary and secondary school teachers and administrators 
causes disproportionate numbers of black students to be suspended for conduct 
described as “disrespect,” thereby placing far more black students into the 
school-to-prison pipeline. Even if university officials do not intend to punish 
black students more harshly, implicit bias may well cause similar harm on 
campus. Further, the more that university officials concern themselves with 
conduct about which reasonable persons could disagree (e.g., whether certain 
text messages constitute harassment, or whether following someone after class 
to ask for a date constituted stalking) as opposed to less debatable offenses 
(e.g., vandalism, theft, possession of alcohol in dormitories, invasion of privacy 
with hidden cameras), the more that implicit bias among witnesses and univer-
sity officials can yield racially disparate impact. 

In addition, because of the strong correlation between race and socioeco-
nomic status, observers should note any aspects of the university discipline 
process that favor students with greater economic and social capital. In the 

                                                        
85  See CARSON & ANDERSON, supra note 68, at 29, appx. tbl. 3; Scully, supra note 9, at 960 
n.3; see also supra Section II.A and II.B. 
86  For further explanation of implicit bias, see infra Section III.B. 
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criminal justice system, access to private lawyers (that is, access to sufficient 
money to pay for private lawyers) provides criminal defendants with large ad-
vantages over defendants reliant on indigent defense provided by the state.87 If 
university processes provide opportunities for wealthier students to purchase 
better results—or, to be less crass, to use money to increase their odds of a fa-
vorable outcome—then white students will disproportionately avail themselves 
of these options. Relatedly, in the elementary and secondary school context, 
parents with lower social capital are more likely to have their children excluded 
from school.88 If factors like social connections and parental education levels 
correlate positively with “good” outcomes (from the perspective of students ac-
cused of misconduct),89 then white students more likely to possess such social 
capital will disproportionately avoid university discipline. 

III.  HOW THE DESIGN AND OPERATION OF UNIVERSITY TITLE IX 
ENFORCEMENT ENHANCES RISKS OF DISPARATE IMPACT ON THE BASIS OF 

RACE 

Commentators from across the political spectrum have assailed the meth-
ods by which universities investigate and punish sexual misconduct and har-
assment.90 Critics have highlighted the procedural changes forced upon univer-
sities by the Department of Education (DOE) Office for Civil Rights, arguing 
                                                        
87  See generally Morris B. Hoffman et al., An Empirical Study of Public Defender Effective-
ness: Self-Selection by the “Marginally Indigent,” 3 OHIO ST. J. CRIM. L. 223, 249 (2005); 
Jaeah Lee et al., Charts: Why You’re in Deep Trouble If You Can’t Afford a Lawyer, 
MOTHER JONES (May 6, 2013), http://www.motherjones.com/politics/2013/05/public-
defenders-gideon-supreme-court-charts/# [https://perma.cc/545C-HTGR]. 
88  See Ann Meier, Social Capital and School Achievement Among Adolescents 29 (Ctr. for 
Demography & Ecology, Univ. of Wis.-Madison, Working Paper No. 99-18, 1999) (“[T]he 
probability of being suspended from school decreases with family income and parental edu-
cation.”); JOANNA TAYLOR ET AL., LAW. COMM. FOR CIV. RIGHTS ECON. JUST., NOT 
MEASURING UP: THE STATE OF SCHOOL DISCIPLINE IN MASSACHUSETTS 1 (2014); see also 
Aaron Kupchik & Thomas J. Mowen, Hurting Families, in THE REAL SCHOOL SAFETY 
PROBLEM: THE LONG-TERM CONSEQUENCES OF HARSH SCHOOL PUNISHMENT 56–72 (2016) 
(illustrating consequences on parents of excluded students). 
89  These factors certainly correlate strongly with other good outcomes in the university set-
ting, such as admission to selective programs. See, e.g., Evan J. Mandery, End College Leg-
acy Preferences, N.Y. TIMES, (April 24, 2014), https://www.nytimes.com/2014/04/25/opin 
ion/end-college-legacy-preferences.html [https://perma.cc/C3A7-933L] (“A Princeton team 
found the advantage to be worth the equivalent of 160 additional points on an applicant’s 
SAT, nearly as much as being a star athlete. . . .”); T. Rees Shapiro, At U-Va., a ‘Watch List’ 
Flags VIP Applicants for Special Handling, WASH. POST (Apr. 1, 2017), https://www.washin 
gtonpost.com/local/education/at-u-va-a-watch-list-flags-vip-applicants-for-special-handling/ 
2017/04/01/9482b256-106e-11e7-9d5a-a83e627dc120_story.html?utm_term=.c1b52dff640a 
[https://perma.cc/ZVZ8-3QQZ]. 
90  See, e.g., LAURA KIPNIS, UNWANTED ADVANCES: SEXUAL PARANOIA COMES TO CAMPUS 
(2017) (“If this is feminism, it’s feminism hijacked by melodrama.”); KC JOHNSON & 
STUART TAYLOR JR., THE CAMPUS RAPE FRENZY: THE ATTACK ON DUE PROCESS AT 
AMERICA’S UNIVERSITIES vii (2017) (book by authors previously known for attacks on af-
firmative action and political correctness). 
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that university rules deny “respondents”—as the accused are generally 
known—adequate discovery, access to counsel, and impartial finders of facts.91 
Others have noted shortcomings not directly attributable to DOE guidance, re-
porting defects that universities have adopted without federal prompting.92 In 
response, supporters of invigorated federal anti-discrimination efforts have ar-
gued that the Department is simply doing its job and promoting equal access to 
educational opportunity.93 I will largely sidestep the larger debate on whether 
universities have gone astray in response to a combination of federal pressure 
and genuine desire to combat sexual assault and harassment. 

Instead of litigating the general pros and cons of modern Title IX enforce-
ment, this Part focuses on certain attributes of the university discipline appa-
ratus (including, but not limited to, resolution of sexual harassment and mis-
conduct complaints) that increase the risk of racially disparate impact. Among 
others, the following aspects of university discipline should worry supporters of 
racial equality: (1) universities collect minimal data concerning the racial im-
pact of their discipline systems, and they keep what they collect secret; (2) im-
plicit bias infects the perceptions of victims, other witnesses, investigators, and 
hearing examiners and other factfinders; (3) definitions of offenses are broad 
and vague; (4) the process is conducted in secret; (5) procedures are informal 
and not uniform; (6) counsel for students have limited roles, and access to 
counsel is expensive; (7) faculty and administrators who might normally speak 
up for racial justice are afraid to undermine Title IX enforcement; and (8) in-
vestigations of alleged sexual misconduct are affected by collective American 
attitudes toward race and interracial sex. Each of these items is addressed be-
low. 

 

                                                        
91  See, e.g., Elizabeth Bartholet et al., Rethink Harvard’s Sexual Harassment Policy, 
BOSTON GLOBE (Oct. 15, 2014), https://www.bostonglobe.com/opinion/2014/10/14/rethink-
harvard-sexual-harassment-policy/HFDDiZN7nU2UwuUuWMnqbM/story.html 
[https://perma.cc/Y3AJ-UE4W] (letter from 28 Harvard Law School faculty arguing that 
“[W]e find the new sexual harassment policy inconsistent with many of the most basic prin-
ciples we teach.”); Jodie Jackson Jr., Curators Approve New Title IX Policies; Faculty Push 
for Legal Representation, COLUM. DAILY TRIB. (last updated Feb. 6, 2015, 1:00 PM), 
http://www.columbiatribune.com/f9584490-4ac7-58d2-b260-bcd3700f8968.html 
[https://perma.cc/WK5Z-JCC6] (“The changes were adopted despite a letter, signed by some 
200 faculty members, pushing to amend the new rules”). 
92  See, e.g., Samuel R. Bagenstos, What Went Wrong with Title IX?, WASH. MONTHLY 
(Sept./Oct. 2015), http://washingtonmonthly.com/magazine/septoct-2015/what-went-wrong-
with-title-ix/ [https://perma.cc/RRT6-9UYT] (“[N]othing in Title IX—nor, crucially, in the 
Department of Education’s recent pronouncements about that statute—required Harvard, 
Northwestern, or LSU to take the actions that have drawn such criticism”). 
93  See Tyler Kingkade, Stop Attacking the Education Department for Enforcing Title IX, 80 
Advocacy Groups Say, HUFFINGTON POST (July 13, 2016), http://www.huffingtonpost.com/ 
entry/education-department-title-ix_us_57869f24e4b08608d332c880 [https://perma.cc/V5V 
5-HEW4] (“ ‘Unfortunately, the Department is facing unwarranted criticism for doing its 
job’ ”). 
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A. Universities Collect Minimal Data Concerning the Racial Impact of their 
Discipline Systems, and they Keep what they Collect Secret 

Unlike in real courts, where a diligent researcher could compare indict-
ments and trial transcripts with subsequent sentences imposed by judges, stu-
dent disciplinary records are not available for public inspection. They are pro-
tected as “education records” under the Family Educational Rights and Privacy 
Act (FERPA).94 This protection may be quite sensible but nonetheless prevents 
accused students from evaluating possible comparator cases to see if they have 
been treated fairly.95 

Beyond hindering the defense teams of accused students, the sealing of 
student discipline records under FERPA prevents researchers from inde-
pendently examining whether any particular university—or universities in gen-
eral—discipline students of different races at different rates. Unless a university 
prepares redacted versions of disciplinary records for the convenience of schol-
ars and law reformers, one must take the school’s word on possible racially 
disparate impact. Further, unless the university compiles its own statistics—
calculating, for example, what percentage of suspended students is of which 
race and how that compares to the broader student body—there is no institu-
tional “word” to take. 

In contrast to elementary and secondary schools, which report information 
about their discipline cases to the Civil Rights Data Collection operated by the 
U.S. Department of Education,96 universities are not required to submit such 
data to the federal government. 

The unavailability of demographic data concerning disciplined students—
as well as how the missing data prevents outsiders from determining whether 
universities engage in racial discrimination—is illustrated by recent lawsuits 
against Amherst College and the University of Pennsylvania.97 John Doe, an 
Asian-American student expelled by Amherst after being found guilty at a col-
lege hearing of rape, alleged that “only male students of color have been pun-
ished with separation from the College in connection with sexual misconduct 
allegations” since the adoption of new rules designed to accord with DOE 
guidance.98 However, despite the perception on campus of past racial dispari-
                                                        
94  See 20 U.S.C. § 1232g(4)(A) (2012); 34 C.F.R. § 99 (2017). 
95  See infra Section III.D (on proceedings conducted in secret). 
96  For background on the CRDC, see CIVIL RIGHTS DATA COLLECTION (CRDC), U.S. DEP’T. 
OF EDUC., https://www2.ed.gov/about/offices/list/ocr/data.html [https://perma.cc/8WDC-
2YL4] (last updated Nov. 30, 2016). 
97  See Doe v. Amherst Coll., 238 F. Supp. 3d 195, 218–19 (D. Mass. 2017); Doe v. Trs. of 
the Univ. of Pa., No. 2:16-CV-05088-JP, at 26 (E.D. Pa. Sept. 23, 2016). In each of these 
cases, “John Doe” is a pseudonym. Amherst, 238 F. Supp. 3d at 202. Many plaintiffs alleg-
ing wrongful university discipline procedures proceed as “John Does.” See, e.g., Doe v. Al-
ger, 317 F.R.D. 37, 42 (W.D. Va. 2016) (concluding “that Doe’s privacy interest outweighs 
the presumption of openness in judicial proceedings and that he may thus proceed anony-
mously”). 
98  Amherst, 238 F. Supp. 3d at 224. 
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ties, the plaintiff could not support his claim because he lacked proof “that oth-
er male students have been accused of similar conduct and received less severe 
punishments.”99 As a result, although the trial judge denied a motion to dismiss 
Doe’s claims of breach of contract related to (1) being found guilty despite in-
sufficient evidence, (2) being denied a fair hearing procedure, and (3) gender 
discrimination, the court dismissed his racial discrimination claim.100 

Amherst’s lack of data is especially frustrating because the college pub-
lished a report in 2013 noting a belief on campus that the college treats accused 
students differently based on their race.101 The document, entitled “Toward a 
Culture of Respect: The Problem of Sexual Misconduct at Amherst College,” 
reported, “Many students of color, both male and female, and some internation-
al students, believe that the College takes a more punitive attitude toward non-
white perpetrators, especially if the victim is white.”102 Whatever actions Am-
herst undertook to combat the perception (and perhaps the reality) of racially-
linked unfairness, it did not include the collection and publication of data by 
which Doe could evaluate the treatment of students of different races by the 
college’s disciplinary apparatus.103 Despite this handicap, Doe had no problem 
convincing the trial court that some of his claims might have merit. For exam-
ple, the sexual act at issue in Doe’s case occurred while both Doe and the com-
plainant, “Sandra Jones” were intoxicated, and Jones was “far less intoxicated 
than Doe.”104 Because the college pursued charges only against Doe—and did 
not suggest that Jones committed misconduct by engaging in sexual activity 
with Doe, who “has consistently claimed he was ‘blacked out’ and retains no 
memory of the night”—Doe claimed that he suffered gender-based discrimina-
tion.105 The trial judge found that Doe stated a claim with respect to gender dis-
crimination by articulating disparate treatment; he was charged, and she was 
not.106 To bring a race-discrimination claim, however, Doe would have needed 
information about other accused students (ideally, white students accused of 
conduct similar to his yet not expelled), to which he had no access. 

As this article was in the editing process, another John Doe—this one an 
African-American student—had his racial discrimination claim dismissed for 

                                                        
99  See id. at 219. This data is also unavailable to victims, preventing them from evaluating 
whether colleges take complaints by certain victims more seriously than those by others. 
100  Id. at 203–04. Amherst eventually reached a confidential settlement with Doe. See Set-
tlement Order of Dismissal, Civil Action No. 15-30097-MGM (Aug. 2, 2017). 
101  See SPECIAL OVERSIGHT COMM. ON SEXUAL MISCONDUCT, AMHERST C., TOWARD A 
CULTURE OF RESPECT: THE PROBLEM OF SEXUAL MISCONDUCT AT AMHERST COLLEGE 21 
(2013). 
102  Id. 
103  The report itself noted the unavailability of useful data. See id. (“It is impossible at this 
remove to know if this has ever been true, and the records that would tell us are closed or 
have been destroyed.”). 
104  See Amherst, 238 F. Supp. 3d at 208. 
105  See id. at 208, 218. 
106  See id. at 224. 
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want of “facts that give rise to an inference of racial bias or discrimination.”107 
Doe was initially expelled from the University of Pennsylvania (“Penn”) for 
violating the university’s sexual violence policy during a sexual encounter with 
another student.108 He argued that the sex was consensual and appealed the ex-
pulsion decision within the university, which reduced his punishment to a two-
year suspension.109 He then sued, alleging breach of contract, gender discrimi-
nation (in violation of Title IX), racial discrimination (in violation of Title VI), 
and other legal wrongs.110 As in the Amherst case, the judge deciding the Penn 
case held that while the plaintiff provided sufficient evidence of gender dis-
crimination to survive a motion to dismiss—and thereby to reach discovery—
his racial discrimination claim failed.111 The evidence supporting the gender 
discrimination claim was somewhat thin. The plaintiff lacked “an allegation of 
any arguably inculpatory statements by a representative of the University” and 
offered only “allegations regarding training materials and possible pro-
complainant bias on the part of University officials,” which the judge found 
“set forth sufficient circumstances suggesting inherent and impermissible gen-
der bias to support a plausible claim that Defendant violated Title IX under an 
erroneous outcome theory.”112 

To justify his racial discrimination claim, the Penn plaintiff stated that 
“ ‘the respondents in [the] comparable matters . . . were not African Ameri-
can[s]’ and ‘the sanctions recommended and imposed at each stage of the dis-
ciplinary process were more severe because of [Plaintiff’s] race and gen-
der.’ ”113 Lacking either statistical evidence or anecdotes about specific white 
respondents receiving more lenient treatment, however, Doe’s allegations were 
based “upon information and belief.”114 The judge found that plaintiff’s “con-
clusory allegation that Plaintiff was treated differently in the disciplinary pro-
ceedings due to his race” was insufficient to state a claim.115 Again, a universi-
ty’s opacity with respect to its disciplinary process had spared administrators 
from discovery related to possible racial bias. 

                                                        
107  See Doe v. Trs. of the Univ. of Pa., No. 16-5088, 2017 WL 4049033, at *14, *21–22 
(E.D. Pa. Sept. 13, 2017) (finding that the complaint “relies exclusively on conclusory alle-
gations that Plaintiff was treated unfairly because of his race”). 
108  See id. at *1–*3. 
109  See id. at *2–*3. 
110  See id. at *4. 
111  See id. at *15–*18, *21–*22. 
112  See id. at *16. 
113  See id. at *21. 
114  See id. For an example of the sort of statistical data that would have been useful to Doe, 
see Yoffe, supra note 3 (discussing OCR investigation into possible Title VI violations by 
Colgate University). “In the 2013–14 academic year, 4.2 percent of Colgate’s students were 
black. According to the university’s records, in that year black male students were accused 
of 50 percent of the sexual violations reported to the university, and they made up 40 percent 
of the students formally adjudicated.” 
115  Doe v. Trs. of the Univ. of Pa., 2017 WL 4049033, at *22. 
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The inability of Doe and Doe to support their claims about racially dispar-
ate impact at Amherst and Penn will not surprise anyone who has tried to col-
lect similar information from other colleges. With the help of a law student re-
search assistant, I contacted the Title IX offices of several universities, asking if 
they keep publicly-available data identifying the race of complainants and re-
spondents in Title IX cases, as well as in student discipline cases more general-
ly.116 The near-universal answer was no.117 Most institutions indicated that they 
keep no such data at all.118 A few said that they have the data but will not share 
it.119 

One can understand why universities might not wish to collect and publish 
data concerning the demographics of students subjected to institutional disci-
pline. Such data could prove embarrassing, and in the case of plaintiffs like Mr. 
Doe, it could help lawyers build cases against the universities keeping the data. 
To understand such a desire is not, however, to justify it. All sorts of institu-
tions are required to maintain publicly-available data capable of causing institu-
tional embarrassment and providing grist for the mill of the plaintiff’s bar. For 
example, hospitals keep records of patient outcomes despite knowing that if da-
ta indicate an unusually high complication rate, patients may take future busi-
ness elsewhere.120 As described above, elementary and secondary schools re-
port discipline demographics to the DOE.121 The Occupational Safety and 
Health Administration requires many employers to keep records of serious 
work-related accidents and illnesses,122 creating reports that personal injury 
lawyers may find valuable reading.123 The Food and Drug Administration 
(FDA) maintains the Adverse Event Reporting System, a database that tracks 
adverse event and medication error reports to support the FDA’s post-
marketing safety surveillance program for drug and therapeutic biologic prod-

                                                        
116  Responses (hereinafter, “University Responses”) are on file with author. 
117  See id. 
118  See id. 
119  See id. For public universities taking such a stance, the data may be available under state 
open records laws, sometimes known as “sunshine laws.” For private universities, the data 
are likely unavailable outside of the litigation discovery process. 
120  Nir Menachemi & Taleah H. Collum, Benefits and Drawbacks of Electronic Health Rec-
ord Systems, 4 RISK MGMT. & HEALTHCARE POL’Y 47, 47 (2011) (discussing impact of 
Health Information Technology for Economic and Clinical Health (HITECH) Act of 2009, 
which encouraged widespread use of electronic health records). 
121  See generally, CIVIL RIGHTS DATA COLLECTION (CRDC), U.S. DEP’T. OF EDUC., supra 
note 96. 
122  See 29 C.F.R. 1904.0 (2017). 
123  James B. Insco II, Five Issues Employers Should Consider with OSHA’s New Workplace 
Injuries and Illnesses Reporting Rule, K&L GATES (June 21, 2016) 
http://www.klgates.com/five-issues-employers-should-consider-with-oshas-new-workplace-
injuries-and-illnesses-reporting-rule-06-21-2016/ [https://perma.cc/TY7P-AGYB] (worrying 
that new publication rule will put information “on the internet for any curious onlooker, 
competitor, or personal injury lawyer”). 
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ucts,124 which tort lawyers happen to find useful.125 The National Transporta-
tion Safety Board keeps records of aviation “accidents and incidents,”126 which 
might assist in proving that a certain pilot is incompetent. 

Universities committed to racial equality—which pretty much every uni-
versity today purports to be—should immediately begin collecting and publish-
ing demographic data that would allow outside observers to evaluate whether 
the university discipline process has a disparate impact on the basis of race.127 
If underlying records have not been destroyed, universities should also review 
prior cases to assemble statistical data for the past several years, thereby 
providing a baseline for measuring future results. Regardless of whether uni-
versities begin collecting data on their own, the U.S. Department of Education 
should require the submission of such data by universities receiving federal 
funds, thereby assuring near-universal compliance and uniform collection and 
reporting methods.128 

B. Implicit Bias Infects the Perceptions of Victims, other Witnesses, 
Investigators, and Hearing Examiners and other Factfinders 

“Implicit bias” is the talk of higher education, with professors scrambling 
to study it and administrators racing to implement programs intended to reduce 
its pernicious effects. A wealth of research convincingly demonstrates that even 
well-meaning persons with no desire to exhibit racial animus nonetheless act 
under the influence of unconscious biases that systemically affect others on the 
basis of race.129 These biases affect access to higher education. In one study, 
professors receiving unsolicited requests for advice were much more likely to 

                                                        
124  Questions and Answers on FDA’s Adverse Event Reporting System (FAERS), FDA, 
https://www.fda.gov/Drugs/GuidanceComplianceRegulatoryInformation/Surveillance/Adver
seDrugEffects/default.htm [https://perma.cc/9H3S-98SV] (last visited Nov. 24, 2017) (not-
ing that FDA uses data to create “quarterly reports on potential serious side effects identified 
by FAERS”). 
125  See In re Accutane Litig., Civ. Action No.: 271(MCL), 2015 WL 753674, at 23 (N.J. Su-
per. Law Div. Feb. 20, 2015) (discussing plaintiff’s counsel’s use of FAERS data). 
126  See generally, Aviation Accident Database & Synopses, NAT’L TRANSP. SAFETY BOARD, 
https://www.ntsb.gov/_layouts/ntsb.aviation/index.aspx [https://perma.cc/BX7K-WBCM] 
(last visited Nov. 24, 2017). The Federal Aviation Administration keeps an additional data-
base, the Aviation Safety Information Analysis and Sharing (ASIAS) system, that includes 
incidents not investigated by the NTSB. See http://www.asias.faa.gov/pls/apex/f?p=100:1 
[https://perma.cc/FG6Q-2L7D] (last visited Nov. 24, 2017). 
127  For further discussion of the sort of data that would be useful, see infra Section IV.A. 
128  For more on what the DOE can require, as well as the laws granting DOE authority to do 
so, see infra Section IV.A. at 42–43. 
129  See, e.g., MAHZARIN R. BANAJI & ANTHONY G. GREENWALD, BLINDSPOT: HIDDEN BIASES 
OF GOOD PEOPLE xii (2016); DANIEL KAHNEMAN, THINKING, FAST AND SLOW (2011); Damian 
A. Stanley et al., Implicit Race Attitudes Predict Trustworthiness Judgments and Economic 
Trust Decisions, 108 PROCEEDINGS NAT’L ACAD. SCI. U.S. AM. 7710, 7710 (2011); Damian 
Stanley et al., The Neural Basis of Implicit Attitudes, 17 CURRENT DIRECTIONS PSYCHOL. SCI. 
164, 164 (2008). 
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respond to messages from white students than from students of other races.130 
This basic finding, while frustrating, was, perhaps, not surprising. The re-
searchers also reported two “counterintuitive” findings: First, “representation 
does not reduce bias,” meaning that adding women and minorities to the faculty 
did not in itself increase the opportunities available to women and minority stu-
dents.131 Second, “there are no benefits to women of contacting female faculty 
nor to Black or Hispanic students of contacting same-race faculty,” meaning 
that faculty of all backgrounds exhibit biases that hurt underrepresented student 
populations.132 Similar results appear in myriad studies.133 

While universities loudly proclaim the importance of ethnic and other 
forms of diversity, the implicit biases of faculty, staff, administrators, and stu-
dents systemically hinder university efforts to promote diversity and inclu-
sion.134 For example, implicit bias in the hiring process decreases the likelihood 
of recruiting a diverse faculty.135 Student admissions,136 campus policing,137 and 

                                                        
130  The emails were sent by researchers and were identical other than the names of fictitious 
senders, who were given names that accorded with racial stereotypes (such as “Lamar Wash-
ington” and “Brad Anderson”). See Katherine L. Milkman et al., What Happens Before? A 
Field Experiment Exploring How Pay and Representation Differentially Shape Bias on the 
Pathway into Organizations, 100 J. APPLIED PSYCHOL. 1678, 1678, 1683 (2015). 
131  Id. at 1704. 
132  Id. Whether these results truly are “counterintuitive” is a question for another time. Simi-
lar phenomena have been observed in other contexts. See, e.g., Rima Abdelkader, NY Cabbie 
Rep Defends Racial Profiling: ‘I’m Tired of Going to Funerals,’ THEGRIO (Dec. 8, 2010, 
8:10 a.m.), http://thegrio.com/2010/12/08/ny-taxi-driver-rep-im-tired-of-going-to-funerals/ 
[https://perma.cc/S3FP-MXTK]; Paul LaRosa, Almost No More White NYC Cab Drivers, but 
Blacks Still Can’t Catch a Ride?, HUFFINGTON POST (Jan. 6, 2015), http://www.huffingtonpo 
st.com/paul-larosa/nyc-cab-drivers-blacks_b_6116602.html [https://perma.cc/98HU-
ADUM]. 
133  See, e.g., Donna K. Ginther et al., Race, Ethnicity, and NIH Research Awards, 333 SCI. 
1015 (2011) (reporting that black scholars receive less generous grant funding); Frances Trix 
& Carolyn Psenka, Exploring the Color of Glass: Letters of Recommendation for Female 
and Male Medical Faculty, 14 DISCOURSE & SOC’Y 191, 191 (2003) (reporting that women 
receive inferior letters of recommendation). 
134  See, e.g., Daniel Solórzano et al., Critical Race Theory, Racial Microaggressions, and 
Campus Racial Climate: The Experiences of African American College Students, 69 J. 
NEGRO EDUC. 60, 60 (2000); Derald Wing Sue et al., Racial Microaggressions and Difficult 
Dialogues on Race in the Classroom, 15 CULTURAL DIVERSITY ETHNIC MINORITY PSYCHOL. 
183, 183 (2009). 
135  See, e.g., BENJAMIN D. REESE, JR., IMPLICIT ASSOCIATIONS: THE SEARCH PROCESS (JULY 
2013); REVIEWING APPLICANTS: RESEARCH ON BIAS AND ASSUMPTIONS, WOMEN SCI. & 
ENGINEERING LEADERSHIP INST., U. OF WIS.-MADISON (2012). 
136  See, e.g., Peter Schmidt, In Admission Decisions, the Deciders’ Own Backgrounds Play a 
Big Role, CHRON. HIGHER EDUC., (Apr. 12, 2016), http://www.chronicle.com/article/In-
Admission-Decisions-the/236088 [https://perma.cc/G7D7-FEAV] (describing study by Mi-
chael N. Bastedo & Nicholas A. Bowman). 
137  See, e.g., Rio Fernandes, How Bias Training Works in One Campus Police Department, 
CHRON. HIGHER EDUC., (May 16, 2016), http://chronicle.com/article/How-Bias-Training-
Works-in-One/236482 [https://perma.cc/D9JC-FVDB] (“The adoption of anti-bias training is 
not unusual among campus police forces across the country. . . .”). 
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selection of campus administrators all are affected by the biases of decision 
makers. Universities have responded to the dangers of implicit bias on several 
fronts. Search committee members now receive training on how to identify and 
resist implicit bias.138 Colleges give professors resources on how to “disrupt” 
implicit bias in the classroom.139 Students attend trainings on “cultural compe-
tency.”140 At Ohio State University, the Kirwan Institute for the Study of Race 
and Ethnicity publishes State of the Science: Implicit Bias Review each year. 
The institute also conducts trainings designed to lessen the impact of implicit 
bias across the university (at OSU and elsewhere), with lessons related to ad-
missions, classroom teaching, and broader culture.141 In short, the effects of 
implicit bias on campus are pervasive, and thoughtful university leaders have 
begun responding to well-recognized problems. 

Anyone who has diligently ventured this far into this article can probably 
predict my next query: What are the odds that implicit bias does not infect the 
university disciplinary process? When examining real courts, scholars have 
long recognized the effects of unconscious racial bias on witness testimony,142 
and judges are increasingly open to expert testimony on this danger.143 Chances 
are, witnesses do not lose their unconscious biases upon entry to university 
property. Similarly, prosecutors, defense lawyers, and judges—even those out-
wardly committed to racial equality—exhibit racial biases that exacerbate the 

                                                        
138  I received the two pamphlets cited supra in note 135 when I joined the search committee 
seeking a chancellor for the University of Missouri. See also Lucy A. Leske, How Search 
Committees Can See Bias in Themselves, CHRON. HIGHER EDUC., (Nov. 30, 2016), 
http://www.chronicle.com/article/How-Search-Committees-Can-See/238532 
[https://perma.cc/EB8K-XVRP]; Best Practices: Faculty and Leadership Searches, YALE U. 
OFFICE PROVOST, 3 (2015) http://provost.yale.edu/sites/default/files/best_practices_for_cond 
ucting_faculty_and_leadership_searches_0.pdf [https://perma.cc/WH4F-M3AU] (“Best 
Practices identifies factors that may interfere with the scholarly assessment of the candidate 
and provides strategies to address them.”). 
139  See, e.g., Disrupting Implicit Bias, DARTMOUTH CTR. ADVANCEMENT LEARNING 
https://dcal.dartmouth.edu/resources/teaching-dartmouth/disrupting-implicit-bias 
[https://perma.cc/F3FZ-N9YN] (last visited Nov. 24, 2017). 
140  See, e.g., Vernita Bediako, Citizenship@Mizzou Encourages Diversity, Inclusion at 
Monday Evening Event, MANEATER (Jan. 31, 2017), http://www.themaneater.com/stories/20 
17/1/31/citizenshipmizzou-encourages-diversity-inclusion-m [https://perma.cc/RGV4-GE 
77]; Kara Guzman, Cultural Competency Training Aims to Help Foster an Inclusive Culture, 
U. C. SANTA CRUZ NEWSCENTER (Sept. 28, 2016), http://news.ucsc.edu/2016/09/cultural-
competency-students.html [https://perma.cc/4RB2-VZ6P]. 
141  See generally About, OHIO ST. U. KIRWAN INST. STUD. RACE ETHNICITY at 
http://kirwaninstitute.osu.edu/about [https://perma.cc/SUT5-MHEU] (last visited Nov. 24, 
2017) (describing research and outreach efforts). 
142  See generally Laura Connelly, Cross-Racial Identifications: Solutions to the “They All 
Look Alike” Effect, 21 MICH. J. RACE & L. 125 (2015); Sheri Lynn Johnson, Cross-Racial 
Identification Errors in Criminal Cases, 69 CORNELL L. REV. 934 (1984). 
143  See State v. Guilbert, 49 A.3d 705, 720–21, 723 (Conn. 2012); State v. Henderson, 27 
A.3d 872, 917, 925 (N.J. 2011). 
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injustice of the criminal court system.144 Scholars have documented race and 
sex biases in sexual harassment and assault proceedings.145 Chances are, Title 
IX office staff and other university officials possess similar biases, with similar 
results. 

In particular, when universities police sexual activity near the border of 
permissible and impermissible conduct, they magnify the dangers of implicit 
biases held by victims and other witnesses.146 In the case of a “stranger rape,” 
there is generally less confusion about whether a crime occurred; the issue is 
identifying the perpetrator. In the more common case of dorm room sexual ac-
tivity about which consent is disputed, cross-racial perceptions of dangerous-
ness and innocence on the part of witnesses can bring racial bias into the hear-
ing room. Similarly, for adjudications concerning university rules against 
behavior like harassment and sexual stalking—in which the subjective percep-
tions of alleged victims are often elements of the offense—racialized percep-
tions about whose sexual interest is legitimate and appropriate affect what con-
duct is reported and how investigators will perceive it. 

C. Definitions of Offenses Are Broad and Vague 

University definitions of offenses such as sexual harassment are often both 
broad and vague, giving immense discretion to Title IX officials who decide 
which students to charge. This parallels offenses for which black students are 
disproportionately punished in elementary and secondary schools, such as “dis-
respect,” “excessive noise,” and “defiance.”147 

Among other terms, “sexual harassment” and “stalking” can have broad 
definitions that include a great deal of conduct that many students might not 
expect to be prohibited. Campus definitions of sexual assault, which generally 
include sexual activity performed without consent, also cover conduct not in-
cluded in traditional criminal law definitions of rape and sexual assault, causing 
sexual activity that would be perfectly lawful if performed off campus by non-
students to become punishable if performed by students.148 This discrepancy 
results from campus definitions of consent that require more robust evidence of 
assent than is normally required in sex crime prosecutions, or even in civil liti-
                                                        
144  See L. Song Richardson, Systemic Triage: Implicit Racial Bias in the Criminal Court-
room, 126 YALE L.J. 862, 867–69 (2017) (reviewing Nicole Van Cleve, Crook County: Rac-
ism and Injustice in America’s Largest Criminal Court (2016)). 
145  See Nicole E. Smith, The Old College Trial: Evaluating the Investigative Model for Ad-
judicating Claims of Sexual Misconduct, 117 COLUM. L. REV. 953, 970–71 (2017); Karl L. 
Wuensch et al., Racial Bias in Decisions Made by Mock Jurors Evaluating a Case of Sexual 
Harassment, 142 J. SOC. PSYCHOL. 587, 594 (2002). 
146  The danger is further magnified by the language of university codes containing offenses 
with broad and vague definitions. See infra Section III.C. 
147  See Skiba et al., supra note 48 (finding that racial disparities are greater for offenses 
more “subjective in interpretation,” as opposed to more concrete violations like “smoking” 
and “vandalism”); see also Skiba supra notes 48–49 and accompanying text. 
148  See infra Section III.C.3. 
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gation related to nonconsensual sex.149 This Subpart discusses three examples 
of campus offenses: sexual harassment, stalking, and sexual assault. It then re-
counts some lawsuits brought by students who challenged the imposition of 
campus discipline on the grounds that campus offenses are unduly broad or 
vague. 

1. Sexual Harassment 

Campus definitions of sexual harassment, if given their plain meaning, can 
cover totally innocuous conduct that could hardly be described as depriving 
someone of her equal access to educational opportunities. 

For example, at the University of Texas, “sexual harassment” includes 
“[u]nwelcome conduct of a sexual nature . . . intentionally directed towards a 
specific individual . . . [with the] effect of . . . creating an . . . offensive atmos-
phere.”150 By its terms, a single sexual advance that creates such an (undefined) 
offensive atmosphere could subject a student to discipline.151 

Clemson University defines “Sexual harassment” as “unwelcome conduct 
of a sexual nature,” and explains that the definition “includes unwelcome sexu-
al advances, requests for sexual favors, and other verbal, nonverbal, or physical 
conduct of a sexual nature including sexual violence.”152 If taken literally, the 
definition includes flirtation that is merely unwelcome—even if it causes no 
harm. 

At Syracuse University, sexual harassment until recently was defined as 
“unwelcome behavior of a sexual nature that relates to the gender or sexual 
identity of an individual.”153 University rules provided that “[e]ven without cre-
ating an intimidating or hostile environment for study, work, or social living, 
unwelcome behavior of a sexual nature is a violation.”154 Syracuse thus went 
                                                        
149  Id. 
150  See Univ. of Texas at Austin, Prohibition of Sexual Discrimination, Sexual Harassment, 
Sexual Assault, Sexual Misconduct, Interpersonal Violence, and Stalking, 
https://policies.utexas.edu/policies/prohibition-sexual-discrimination-sexual-harassment-
sexual-assault-sexual-misconduct [https://perma.cc/4DNE-4FSU] (last visited Nov. 24, 
2017). 
151  A separate section listing examples of what “sexual harassment may include” suggests 
that the “frequency and severity” of “verbal conduct” may affect whether speech constitutes 
sexual harassment. Id. But that is far from clear, and neither frequency nor severity is includ-
ed in the definition of the offense. 
152  See Clemson Univ., Anti-Harassment and Non-Discrimination Policy, 
http://www.clemson.edu/campus-life/campus-services/access/anti-harassment-policy.html 
[https://perma.cc/34BG-R2PW] (last visited Nov. 24, 2017). 
153  See Syracuse University Information Regarding Sexual Misconduct and Other Types of 
Harassment and Discrimination, http://earthsciences.syr.edu/academics/PDFs/SU%20Info% 
20Sexual%20misconduct%20and%20other.pdf [https://perma.cc/V6RB-K446] (last visited 
Nov. 24, 2017). Current policy uses different language. See Sexual Harassment, Abuse, and 
Assault Prevention, Syracuse Univ. Policies, http://supolicies.syr.edu/studs/sexual_harass. 
htm [https://perma.cc/TU5W-7QL6] (last visited Nov. 24, 2017). 
154  See Syracuse University Information, supra note 153. 
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beyond Texas and Clemson, both of which merely allowed speculation (per-
haps unwarranted) that their codes of conduct might subject students to disci-
pline for isolated acts of harmless, unwelcome flirtation. 

In disclaiming the need for a hostile environment, Syracuse echoed the 
language of the U.S Department of Justice’s letter to the University of New 
Mexico, which chastised the university for saying otherwise.155 According to 
the DOJ letter, New Mexico’s “policies mistakenly indicate[d] that unwelcome 
conduct of a sexual nature does not constitute sexual harassment until it causes 
a hostile environment or unless it is quid pro quo.”156 The letter continued, 
“[u]nwelcome conduct of a sexual nature, however, constitutes sexual harass-
ment regardless of whether it causes a hostile environment or is quid pro 
quo.”157 To support this interpretation, the DOJ letter quoted from DOE Office 
for Civil Rights (OCR) guidance contained in a 2011 “Dear Colleague” letter. 

Indeed, federal guidance defines sexual harassment as “unwelcome conduct of a 
sexual nature. It includes unwelcome sexual advances, requests for sexual fa-
vors, and other verbal, nonverbal, or physical conduct of a sexual nature, such as 
sexual assault or acts of sexual violence.” 
Hostile environment is not part of the definition of sexual harassment, nor is it 
required for “unwanted conduct of a sexual nature to be deemed sexual harass-
ment.”158 
Taken together, the DOJ and DOE guidance provide that some “verbal . . . 

conduct of a sexual nature” can constitute sexual harassment under university 
regulations even if it does not cause a hostile environment.159 Indeed, some 
such conduct must constitute sexual harassment if a university wishes to avoid 
federal sanctions. 

Further, in the event that creating a “hostile environment” remains an ele-
ment of “sexual harassment,” the term “hostile environment” must itself be de-
fined. An overbroad definition of “hostile environment” eliminates the benefits 
that might come from the phrase’s retention, and federal regulators have stated 
that broad definitions are required. In their compliance letter to the University 
of Montana, the DOJ and DOE OCR demanded expansion of the “sexual har-

                                                        
155  See Letter from U.S. Dep’t of Justice Civil Rights Div. to President Robert G. Frank, 
Univ. of N.M. 2 (Apr. 22, 2016), https://www.justice.gov/opa/file/843901/download 
[https://perma.cc/WXF7-CEFM]. 
156  See id. at 9. 
157  Id. (emphasis added). 
158  Id. (quoting U.S. Dep’t Educ. Office for Civil Rights, “Dear Colleague” Letter (Apr. 4, 
2011) http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.html [https://per 
ma.cc/9UKC-77LU]); see also Comm. A on Acad. Freedom & Tenure & Comm. on Women 
in the Acad. Profession, supra note 13, at 77. On September 22, 2017, U.S. Dep’t Educ. Re-
scinded the April 4, 2011 “Dear Colleague” guidance document. See U.S. Dep’t Educ. Of-
fice for Civil Rights, “Dear Colleague” letter (Sept. 22, 2017). OCR also issued some interim 
guidance on the same day. See id. 
159  See supra note 152 and accompanying text. 
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assment” definition used at that institution.160 The university had defined “hos-
tile environment” as being “severe and pervasive,” and the federal regulators 
wrote that the phrase must be replaced with “severe or pervasive.”161 The regu-
lators also stated that the Montana agreement “will serve as a blueprint for col-
leges and universities throughout the country to protect students from sexual 
harassment and assault.”162 

Based on this guidance, it no longer seems far-fetched to suggest that UT 
Austin or Clemson might punish a single unwanted sexual advance that turns 
out to be somewhat offensive as sexual harassment.163 Even if university offi-
cials have no intention of doing so, a student could be excused for fearing the 
worst. 

2. Stalking 

The term “stalking,” as commonly used in statutes, generally refers to a 
course of conduct directed at another person that the perpetrator knows (or 
should have known) would cause the victim reasonable fear for her safety or 
the safety of another.164 State court opinions provide guidance concerning what 
constitutes a reasonable fear and how much evidence is necessary to establish 
the required culpable mental state. Campus definitions, however, can cover far 
less serious conduct. 

In Arizona, for example, criminal law defines stalking in a fairly standard 
way, covering “a course of conduct that is directed toward another person . . . 
[when] that conduct causes the victim” serious emotional harm or a reasonable 
fear of physical injury or damage to property.165 

At the University of Arizona, by contrast, the list of prohibited behavior in 
the student code of conduct includes, “Stalking or engaging in repeated or sig-
nificant behavior toward another individual, whether in person, in writing, or 
through electronic means, after having been asked to stop, or doing so to such a 
degree that a reasonable person, subject to such contact, would regard the con-

                                                        
160  Letter from U.S. Dep’t Justice Civil Rights Div. & U.S. Dep’t Educ. Office for Civil 
Rights to President Royce Engstrom, Univ. of Mont. (May 9, 2013), http://www.justice.gov/ 
sites/default/files/opa/legacy/2013/05/09/um-ltr-findings.pdf [https://perma.cc/UF53-SC7F]; 
see also Comm. A on Acad. Freedom & Tenure & Comm. on Women in the Acad. Profes-
sion, supra note 13, at 77. 
161  See U.S. Dep’t Just. Civil Rights Div. & U.S. Dep’t Ed. Office for Civil Rights, supra 
note 160, at 5 (emphasis added). The compliance letter demanded this change despite U.S. 
Supreme Court precedent using the “severe and pervasive” language, stating that subsequent 
agency guidance had superseded the Court’s interpretation of the statute. See id. at 5 nn.8, 9. 
162  Id.; see Richard Hanley, Title IX, Sexual Harassment, and Academic Freedom: What No 
One Seems to Understand, 6 AAUP J. ACAD. FREEDOM 1, 3 (2015) (decrying the Montana 
agreement and its use as a “blueprint”). 
163  See supra text accompanying notes 150-151. 
164  See, e.g., ARIZ. REV. STAT. § 13-2923 (2016); CAL. PENAL CODE § 646.9 (2008); N.Y. 
PENAL LAW § 120.45 (2014). 
165  See ARIZ. REV. STAT. § 13-2923 (2016). 
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tact as unwanted.”166 Under this definition, even if a student has never been 
asked to stop or been told his behavior is problematic, the student can violate 
the university code if a reasonable person would consider the behavior “un-
wanted.” No objective or subjective fear of harm, much less actual harm, is re-
quired before the school may impose discipline for apparently “unwanted” acts. 

A more thorough analysis of Missouri law, both in statute and in campus 
rules, illustrates how a broad university “stalking” definition can encompass 
conduct well outside the definitions applied by real courts to offenses with the 
same name. 

The University of Missouri defines “Stalking on the Basis of Sex” as “fol-
lowing or engaging in a course of conduct on the basis of sex with no legiti-
mate purpose that makes another person reasonably concerned for their safety 
or would cause a reasonable person under the circumstances to be frightened, 
intimidated or emotionally distressed.”167 Neither “legitimate purpose” nor 
“emotionally distressed” are defined.168 

Missouri statutory law uses similar definitions of stalking in other contexts, 
both to define stalking crimes and to explain when courts may issue orders of 
protection against stalkers. The criminal offense of stalking in the second de-
gree is defined as follows: “A person commits the offense of stalking in the se-
cond degree if he or she purposely, through his or her course of conduct, dis-
turbs, or follows with the intent to disturb another person.”169 The term 
“disturb” means “to engage in a course of conduct directed at a specific person 
that serves no legitimate purpose and that would cause a reasonable person un-
der the circumstances to be frightened, intimidated, or emotionally dis-
tressed.”170 

A person who wonders just what constitutes “stalking” in Missouri but is 
unsatisfied with the definitions above need not despair. Missouri courts have 
helped to explain the statutory language through case law. For example, in 
State v. Magalif, the Missouri Court of Appeals noted that the state “General 
Assembly did not define ‘substantial emotional distress’ in § 565.225,” then 
proceeded to adopt a definition from another statute, and then quoted approv-

                                                        
166  See STUDENT CODE OF CONDUCT 5-308(F)(20) (UNIV. of ARIZ., 2015), 
http://www.titleix.arizona.edu/code_of_student_conduct [https://perma.cc/82WD-N49W] 
(last visited Nov. 24, 2017). Confusingly, the code also contains another definition of stalk-
ing more similar to the criminal statute. See id. at (E)(18). The university quotes the broader 
offense definition in an online listing of student conduct violations that “may be applicable 
to Title IX-related concerns.” See id. 
167  See COLLECTED RULES & REG. 600.020(B)(4) (UNIV. of MO., 2017), https://www.umsyst 
em.edu/ums/rules/collected_rules/equal_employment_educational_opportunity/ch600/600.0
20_sex_discrimination_sexual_harassment_and_sexual_misconduct [https://perma.cc/5DKD 
-K972]. 
168  In the university’s defense, the Missouri criminal statutes defining “stalking” use the 
same language. See MO. REV. STAT. §§ 565.227, 565.225 (effective Aug. 28, 2017). 
169  MO. REV. STAT. §§ 565.227.1. (effective Aug. 28, 2017). 
170  MO. REV. STAT. §§ 565.225.1. (effective Aug. 28, 2017). 
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ingly from a court decision construing the statute from which it adopted the 
definition.171 The court held that to satisfy the statutory definition, the defend-
ant’s conduct “must be such as would produce a considerable or significant 
amount of emotional distress in a reasonable person; something markedly 
greater than the level of uneasiness, nervousness, unhappiness or the like which 
are commonly experienced in day to day living.”172 And in State v. Martin, the 
Court of Appeals rejected a defendant’s effort to define “substantial emotional 
distress” in a way that would require “a substantial risk of temporary or perma-
nent medical or psychological damage, manifested by impairment of a behav-
ioral, cognitive or physical condition,” holding that the crime of stalking in-
cluded conduct with less severe effects.173 With these and other cases,174 
prosecutors, police officers, and ordinary citizens can—with some effort—
predict what conduct is covered by the statute and can conform their conduct 
accordingly. Even without accepting the legal fiction that everyone is aware of 
the law, including judicial glosses on statutory terms, one can appreciate the 
benefit that reasoned court opinions provide. 

The term “stalking” has importance beyond the criminal court; judges must 
apply it when deciding whether to issue orders of protection against accused 
stalkers. For this purpose, Missouri defines “stalking” as “when any person 
purposely engages in an unwanted course of conduct that causes alarm to an-
other person, or a person who resides together in the same household with the 
person seeking the order of protection when it is reasonable in that person’s sit-
uation to have been alarmed by the conduct.”175 Because the distinction be-
tween stalking and annoying-yet-lawful behavior is not always obvious, Mis-
souri courts have repeatedly differentiated between stalking and behavior that 
causes “the level of uneasiness, nervousness, unhappiness or the like which are 
commonly experienced in day to day living,” holding that the second category 
does not justify issuance of protective orders.176 For example, “Repeated com-

                                                        
171  See State v. Magalif, 131 S.W.3d 431, 435–36 (Mo. Ct. App. 2004). The Magalif court 
was interpreting slightly different language than that in the current statute. See State v. Joyn-
er, 458 S.W.3d 875, 883 (Mo. Ct. App. 2015) (noting that “prior to 2008, the State had to 
prove that a defendant’s course of conduct in fact caused a victim to suffer ‘substantial emo-
tional distress’ [rather than mere “emotional distress”], after 2008, the State was relieved of 
this burden). Its reasoning could nonetheless be instructive. 
172  Magalif, 131 S.W.3d at 435–36 (quoting Wallace v. Van Pelt, 969 S.W.2d 380, 385–86 
(Mo. Ct. App. 1998)). This definition has continued to be quoted in Missouri court opinions 
after the 2008 amendment mentioned supra note 171. See, e.g., Lawyer v. Fino, 459 S.W.3d 
528, 532 (Mo. Ct. App. 2015). 
173  See State v. Martin, 940 S.W.2d 6, 8–9 (Mo. Ct. App. 1997). 
174  See, e.g., Overstreet v. Kixmiller, 120 S.W.3d 257, 258 (Mo. Ct. App. 2003) (discussing 
what activity is “legitimate”); Girard v. Girard, 54 S.W.3d 203, 204 (Mo. Ct. App. 2001) 
(same); State v. Baker, 40 S.W.3d 392, 395 (Mo. Ct. App. 2001) (discussing “emotional dis-
tress”). 
175  MO. REV. STAT. § 455.010(14) (effective Aug. 28, 2016). 
176  See, e.g., Lawyer, 459 S.W.3d at 532; Brockert v. Syler, 95 S.W.3d 187, 193 (Mo. Ct. 
App. 2003). 
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munication alone . . . typically does not rise to the level of harassment because, 
while annoying and boorish, such conduct would not cause substantial emo-
tional distress in a reasonable person.”177 

The discussion above illustrates that in real Missouri courts, whether crim-
inal court or family court, persons accused of “stalking” have ample case law 
with which they can compare their conduct to that already reviewed by judges 
applying state statutes. By contrast, in the university disciplinary system, a stu-
dent accused of stalking would discover an offense lacking definitions for key 
terms such as “legitimate purpose.”178 Then, because the records of prior cam-
pus cases are confidential and in any event lack the sort of reasoned statutory 
analysis useful in defining ambiguous terms, the accused would have no case 
law available to resolve his confusion. As a result, the practical definition of 
“stalking” on campus is largely at the discretion of university staff. Further, 
Missouri is not special in this regard; I chose the example because I live here 
and have some familiarity with its criminal statutes. If one chooses some other 
state at random, state courts there are nearly certain to have defined “stalking” 
at length in a variety of contexts, and university officials are nearly certain not 
to have done so in any documents accessible to most persons regulated by uni-
versity codes of conduct. 

3. Sexual Misconduct, Sexual Assault, and Rape 

Broad definitions also plague the most serious campus sexual offenses, in-
cluding sexual misconduct, sexual assault, and rape. In a recent New York case, 
for example, the issue before a hearing board at SUNY Potsdam was whether a 
sexual encounter between students was consensual.179 Because the university’s 
code of conduct prohibits “[a]ny sexual act that occurs without the consent of 
the victim or that occurs when the victim is unable to give consent,”180 and con-
sent was disputed, the hearing board applied the code’s definition of consent. 
Stating that consent cannot be inferred from silence or mere lack of objection, 
the code requires that consent be shown with “spoken words or behavior that 
indicates, without doubt to either party, a mutual agreement to” engage in sexu-
al activity.181 This definition of consent is quite narrow compared to those tradi-
tionally applied by courts in sex crime cases.182 As a result, a great deal of con-
duct that could not be punished criminally—even if there were no questions of 

                                                        
177  See Lawyer, 459 S.W.3d at 532 (collecting cases). 
178  See supra notes 167–69 and accompanying text. 
179  See Haug v. State Univ. of N.Y. at Potsdam, 149 A.D.3d 1200, 1202 (N.Y. App. Div. 
2017). 
180  See SUNY POTSDAM, STUDENT CODE OF CONDUCT 18, 22, 25 (2014). 
181  See Haug, 149 A.D.3d at 1201. 
182  See generally State v. Jones, 299 P.3d 219, 229 (Idaho 2013) (reviewing development of 
rape law in recent decades, particularly the “resistance requirement”); RICHARD J. BONNIE ET 
AL., CRIMINAL LAW 725–30 (4th ed. 2015). 
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proving what occurred—violates the university rules governing sex between 
students.183 

Reasonable minds may differ concerning how colleges should regulate sex 
on campus.184 It is beyond debate, however, that many campuses prohibit sexu-
al activity that would be perfectly lawful if conducted outside the reach of uni-
versity rules. This should not cause surprise. Advocates have sought changes to 
university regulation of campus sex precisely because they disliked existing 
rules that more closely mirrored criminal law.185 The resulting broader defini-
tions of prohibited sexual activity then apply on campus to offenses with famil-
iar names like “sexual assault” that upon inspection are quite different from of-
fenses with such names that might be adjudicated in real courts. A brief essay 
by Brett A. Sokolow and Daniel C. Swinton illustrates the confusion that occa-
sionally results.186 Sokolow and Swinton are consultants at the NCHERM 
Group, which travels the country helping universities (at great expense) con-
form their sex regulations to the suggestions of the Department of Education.187 
The group coordinates with ATIXA, the Association of Title IX Administra-
tors, to advise universities on how to address campus sexual misconduct.188 In 
their analysis of a Tennessee case in which a state judge reversed a university’s 
expulsion decision,189 Sokolow and Swinton observed that “[a]ffirmative con-
sent (or consent as we call it) in the sexual context is a concept somewhat for-
eign to legal circles and that foreignness is apparent in the Chancery Court’s 
decision.”190 Sokolow and Swinton also noted that the university’s definition of 
affirmative consent, “words or actions unmistakable in their meaning,” while a 

                                                        
183  See N.Y. Penal Law § 130.05 (McKinney 2013) (defining “lack of consent” and stating 
that even if “not specifically stated, it is an element of every [sexual] offense . . . that the 
sexual act was committed without consent of the victim.”). 
184  See Ian Urbina, The Challenge of Defining Rape, N.Y. TIMES (Oct. 11, 2014), 
https://www.nytimes.com/2014/10/12/sunday-review/being-clear-about-rape.html 
[https://perma.cc/7SKG-XX47] (discussing adoption of “yes means yes” standard at public 
universities in New York and California). 
185  See, e.g., Nancy Chi Cantalupo, For the Title IX Civil Rights Movement: Congratulations 
and Cautions, 125 YALE L.J. F. 281, 301 (2016) (suggesting that “the victories of the Title 
IX movement thus far could be leveraged to press for direct changes and reform of consent 
standards in state criminal codes”). 
186  Brett A. Sokolow & Daniel C. Swinton, Response to Corey Mock v. Univ. of Tennessee, 
Chattanooga, NCHERM GROUP (Aug. 17, 2015), https://www.ncherm.org/wordpress/wp-
content/uploads/2013/03/TNG-TOW-08-172015-final.pdf [https://perma.cc/8M6Q-22Z2]. 
187  NCHERM stands for National Center for Higher Education Risk Management. See, e.g., 
Ashley Jost, UM System Paying Almost $500,000 for Title IX Consultation, Development, 
COLUM. DAILY TRIB. (Sept. 8, 2014, 12:01 AM) http://www.columbiatribune.com/a45c757c-
7e70-50c7-95d6-a8a9657dbba1.html [https://perma.cc/8ZUR-LJS5]. 
188  See NCHERM GROUP, https://www.ncherm.org [https://perma.cc/R8Q3-ETVJ] (last vis-
ited Nov. 24, 2017) (“The NCHERM Group and ATIXA have developed an approach called 
the One Policy, One Process Model . . .”). 
189  See Mock v. Univ. of Tenn. at Chattanooga, No. 14-1687-II at 23 (Tenn. Ch. Ct. Aug. 4, 
2015). 
190  See Sokolow & Swinton, supra note 186. 
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“formulation . . . popular on some campuses,” is “unwise in a policy context” 
because little in the sexual context is “unmistakable.”191 One might observe that 
higher education consultants have a financial interest in observing that a “popu-
lar” definition of campus sexual misconduct exposes universities to liability 
risks that could shrink with the right sort of help from outside experts. A less 
cynical takeaway is that even in the eyes of reform advocates who champion 
“affirmative consent” as campus policy, many universities use overly narrow 
definitions of consent, which means that they have overly broad definitions of 
nonconsensual sex, which justifies expulsion when found.192 

In addition to breadth, definitions of sexual misconduct may also suffer 
from vagueness similar to that already discussed for the offenses of sexual har-
assment and stalking. In Doe v. Western New England University, the court 
considered a case brought by a student a university found to have “pressur[ed] 
[another] for sex in violation” of university rules.193 The court concluded, “At a 
minimum, the [university] Handbook’s standards regarding coercion are am-
biguous.”194 

4. Litigation Related to Offense Definitions 

Some students have brought legal challenges to the language of university 
behavior codes, thereby exposing them to judicial scrutiny and causing some to 
be stricken as unenforceable.195 It appears that despite court rulings dating at 
least to 1989, many university codes contain offenses with definitions incom-
patible with the First Amendment and other constitutional guarantees.196 

In addition, the expansive definitions applied by university officials to am-
biguous student conduct provisions makes litigation more likely than would 
more judicious interpretation. Unlike actual statutes, which, if ambiguous, can 
occasionally be understood with greater precision after reading court opinions, 
university codes of conduct lack a body of case law to which a student or his 
lawyer might turn. Instead, interpretation is vested in university officials, often 

                                                        
191  Id. 
192  Even an “affirmative consent” standard does not prohibit enough campus sex for some 
advocates. See, e.g., Cantalupo, supra note 185, at 298 (quoting approvingly federal guid-
ance to the effect that “[a]cquiescence in the conduct” is not enough to prove “welcome-
ness,” which is described as a better standard for campus sex regulation). 
193  See Doe v. W. New England Univ., 228 F. Supp. 3d 154, 174, (D. Mass. 2017). 
194  Id. Additional instances of ambiguous conduct offenses appear in the next section. 
195  DeJohn v. Temple Univ., 537 F.3d 301, 305, 317, 320 (3d Cir. 2008); UWM Post, Inc. v. 
Bd. of Regents of the Univ. of Wis. Sys., 774 F. Supp. 1163, 1180 (E.D. Wis. 1991) (finding 
university policy overbroad and applicable to protected speech); Doe v. Univ. of Mich., 721 
F. Supp. 852, 853, 866 (E.D. Mich. 1989) (finding that university’s anti-harassment policy 
“swept within its scope a significant amount of ‘verbal conduct’ or ‘verbal behavior’ which 
is unquestionably protected speech under the First Amendment.”). 
196  See Benjamin Dower, The Scylla of Sexual Harassment and the Charybdis of Free 
Speech: How Public Universities Can Craft Policies to Avoid Liability, 31 REV. LITIG. 703, 
728 (2012). 
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without legal training, who make ad hoc decisions with no precedential authori-
ty. Occasionally, these interpretations receive judicial review during litigation 
related to a student discipline case. 

In Doe v. Amherst College, for example, an expelled student questioned 
whether a student handbook definition of sexual misconduct “include[d] a 
knowledge requirement,” asking in particular whether a student who was 
“blacked out” drunk could possess the needed culpable mental state.197 Doe’s 
argument was that because he was blacked out, he was not capable of commit-
ting sexual misconduct and was, if anything, a victim of the less-intoxicated 
woman with whom he engaged in sexual activity.198 At the motion-to-dismiss 
stage, the court held that Doe’s “proposed reading of 
the Policy and Procedures is not unreasonable” and allowed him to proceed 
with his breach of contract claim concerning alleged misinterpretation of the 
Amherst College sexual misconduct definition.199 

In Mock v. University of Tennessee at Chattanooga, a Tennessee court set 
aside a student’s expulsion in part because, according to the judge, the universi-
ty misapplied its definition of “consent.”200 Among other concerns, the judge 
noted that the university chancellor appeared to rely upon articles promoting 
the use of a consent definition different from that in the university rules.201 

An older case, decided before modern Title IX enforcement at universities 
was underway, illustrates how well-meaning administrators can violate stu-
dents’ rights while pursuing gender equity.202 In 1991, a fraternity chapter at 
George Mason University—a public university in Virginia—performed a skit 
offensive to women and minority students (as well as to those who appreciate 
quality skits).203 The university received student complaints and decided that 
the fraternity’s “behavior had created a hostile learning environment for women 
and blacks, incompatible with the University’s mission.”204 GMU then pun-
ished the fraternity by prohibiting most of its social activities and requiring it 
“to plan and implement an educational program addressing cultural differences, 
diversity, and the concerns of women.”205 A United States District Judge and a 

                                                        
197  See Doe v. Amherst Coll., 238 F. Supp. 3d 195, 216 (D. Mass. 2017). 
198  Id. at 224. Because the female student was less drunk than Doe, and the college chose to 
charge him with misconduct while not charging her with taking advantage of Doe’s inca-
pacitation, Doe alleged gender discrimination. 
199  Id. at 218. 
200  Mock v. Univ. of Tenn. at Chattanooga, No. 14-1687-II at 20 (Tenn. Ch. Ct. Aug. 4, 
2015). 
201  See id. at 19–20. 
202  See Iota Xi Chapter of Sigma Chi Fraternity v. George Mason Univ., 993 F.2d 386, 393 
(4th Cir. 1993) (holding that university engaged in unlawful viewpoint discrimination when 
punishing student group). 
203  See id. at 387–88 (describing skit as well as fraternity’s subsequent admission that it 
“was sophomoric and offensive”). 
204  Id. at 388. 
205  Id. 
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unanimous three-judge panel of the Court of Appeals then agreed that the skit, 
while “an exercise of teenage campus excess,” was protected by the First 
Amendment and could not justify punishment by the university.206 While it is 
possible that GMU’s decision was motivated by the desire of bluenoses to sup-
press free expression, I suspect that instead, university officials happened to 
pursue legitimate goals (such as promoting an inclusive environment and op-
posing sexism and racism) in an unlawful manner. The Fourth Circuit ob-
served, “The University certainly has a substantial interest in maintaining an 
educational environment free of discrimination and racism, and in providing 
gender-neutral education. Yet it seems equally apparent that it has available 
numerous alternatives to imposing punishment on students based on the view-
points they express.”207 Now, as then, university officials applying vague and 
broad campus regulations may well violate student rights. 

D. The Process Is Conducted in Secret 

If sunshine is the best disinfectant,208 university tribunals need substantial 
doses of hydrogen peroxide. For perfectly sensible reasons—including student 
privacy rights protected by FERPA—interested parties may not sashay into 
university disciplinary hearings to assess the acumen of hearing examiners.209 
This restriction comes at a cost, however. If a student is treated unfairly, out-
side observers will not have the chance to see and object.210 Opacity com-
pounds at those universities choosing neither to produce word-for-word tran-
scripts of their proceedings nor to make recordings. 

After the hearing, when some university official decides whether the ac-
cused is “responsible” and, if so, what punishment to impose, no written opin-
ion will announce the result to the public. As a result, one cannot learn what the 
normal or standard punishment is for various wrongs.211 This creates particular 
                                                        
206  Id. at 389, 393; Iota Xi Chapter of Sigma Chi Fraternity v. George Mason Univ., 773 F. 
Supp. 792, 795 (E.D. Va. 1991). 
207  Iota Xi Chapter of Sigma Chi Fraternity, 993 F.3d at 393. 
208  See Louis D. Brandeis, What Publicity Can Do, HARPER’S WKLY. (Dec. 20, 1913) (“Pub-
licity is justly commended as a remedy for social and industrial diseases. Sunlight is said to 
be the best of disinfectants; electric light the most efficient policeman.”). 
209  See supra note 94 and accompanying text. 
210  Cf. U.S. CONST. amend. VI (“In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial”). 
211  An annual report listing punishments imposed for various offenses is not especially help-
ful. Because the offenses are defined so broadly and vaguely, one cannot guess from the bare 
naming of an offense what a particular student did to become guilty of “harassment” or 
“sexual stalking.” See, e.g., UNIV. OF MO., TITLE IX OFFICE, MU TITLE IX OFFICE ANNUAL 
REPORT 27 (Sept. 17, 2015) (describing results of cases in general terms and stating, “[w]hen 
found responsible, Respondents were sanctioned by suspension from the University or other 
discretionary sanctions.”). Even a more robust report, such as that from Yale, does not allow 
apples-to-apples comparisons of cases. See, e.g., YALE UNIV., REPORT OF COMPLAINTS OF 
SEXUAL MISCONDUCT 13 (Dec. 31, 2016) (“A G&P student reported that a faculty member 
made inappropriate comments and made unwanted physical contact with the complainant . . . 
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challenges when students found guilty must debate with the Title IX office 
about what punishment is appropriate. A few examples of university policies 
setting forth potential sanctions will illustrate the difficulty. 

At Clemson, students are informed that those “found to be in violation of 
[university] policy will be subject to immediate and appropriate disciplinary 
action, proportional to the seriousness of the offense. . . . Possible sanctions in-
clude but are not limited to reprimand, disciplinary probation, suspension, or 
dismissal.”212 At Nebraska, “Institutional sanctions that may be imposed 
against students for sexual misconduct range from warning to expulsion.”213 
Unlike in real courts, where sentences are generally cabined by statutory max-
imums that vary by offense, university authorities commonly receive little 
guidance on what punishment fits what offense.214 

Constraints on discretion exist largely in what could be described as a sort 
of common law of prior decisions, remembered with varying degrees of accu-
racy by a small portion of those involved in the process. In my own undergrad-
uate days, I served on the Yale College Executive Committee, which heard stu-
dent disciplinary cases. It was common for students caught dead to rights to, in 
effect, “plead guilty” by admitting a violation and then come before the com-
mittee only for imposition of sanction. In my experience, the dean’s office sec-
retary who informed the committee what had been done in similar prior cases 
was among the most powerful persons in the room, despite having no vote. 

Because the range of possible punishment is so broad, a student accused of 
sexual harassment or misconduct might wish to read detailed descriptions of 
the conduct previously punished by the university. Beyond giving the student a 
sense of what may be in store for him, this information could help the student 
articulate arguments about what sanction is appropriate in his case. As de-
scribed above, however, this information is normally not available. After a sen-
tence is imposed, the lack of comparators will hinder the student’s ability to 
appeal on the theory that his punishment is outside the norm for similar behav-
ior.215 Although some university codes explicitly list this potential ground for 
                                                                                                                                 
After consulting with the complainant, the Title IX coordinator counseled the respondent on 
appropriate conduct.”). 
212  See Clemson Univ., supra note 152 at 9. 
213  See UNIV. OF NEB., SEXUAL MISCONDUCT POLICY, 3 (2014), https://nebraska.edu/docs/hr/ 
NU_Sexual_Misconduct_Policy_2014_0530.pdf [https://perma.cc/3J83-XRE7]. 
214  See, e.g., UNIV. OF MO. SYS., COLLECTED RULES & REGULATIONS, § 600.030(Q)(1)(b) 
(Mar. 1, 2017), https://www.umsystem.edu/ums/rules/collected_rules/equal_employment_ed 
ucational_opportunity/ch600/600.030_equity_resolution_process_for_resolving_complaints 
_of_harassment [https://perma.cc/76M9-LPJM]. 
215  See, e.g., id. § (S)(1)(c) (listing as potential ground for appeal that “sanctions fall outside 
the range typically imposed for this offense, or for the cumulative conduct record of the Re-
spondent”); COLL. OF WESTCHESTER, TITLE IX POLICY PROHIBITING SEXUAL HARASSMENT 
AND SEXUAL MISCONDUCT, https://www.cw.edu/prohibition-sexual-discrimination 
[https://perma.cc/XD98-65D2] (including same ground for appeal); N. ILL. UNIV., TITLE 
IX/SEXUAL MISCONDUCT POLICY AND COMPLAINT PROCEDURES FOR EMPLOYEES AND 
STUDENTS (Dec. 1, 2016), http://niu.edu/sexualmisconduct/overview/TitleIX-Sexual-
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appeal, the promise is empty without access to sealed case files or, at a mini-
mum, some redacted version of case files that allows comparisons. 

Predictions that discipline records might prove difficult to obtain have 
proven accurate when activists and litigators have sought access.216 The Uni-
versity of Kentucky successfully sued its student newspaper to prevent report-
ers from seeing records related to allegations against James Harwood, a former 
faculty member accused of sexually assaulting students.217 The court held that 
even if records were redacted to remove the names of complainants and other 
identifying details, release would violate student privacy law.218 Other universi-
ties have similarly refused to release records in high-profile cases—such as the 
Baylor University investigation that led to the dismissal of its president and 
head football coach—arguing that student records are exempt from disclo-
sure.219 Relatedly, male students alleging that student disciplinary processes are 
biased against men have struggled to prove disparate treatment because they 
cannot access records of “female comparators” accused of misconduct.220 Al-
though some courts have allowed such claims to reach discovery,221 others have 
deemed “the absence of specific factual allegations from which a factfinder 
could plausibly infer the influence of gender bias on the outcome of Plaintiff’s 
disciplinary proceeding” to be a fatal weakness.222 

                                                                                                                                 
Misconduct-Policy.pdf [https://perma.cc/TA2X-JLWE] (“The sanction(s) is/are inappropri-
ate or disproportionate to the determined finding(s)”); BOS. UNIV., STUDENT SEXUAL 
MISCONDUCT PROCEDURES (Jan. 1, 2015), http://www.bu.edu/safety/sexual-misconduct/title-
ix-bu-policies/student-sexual-misconduct-procedures [https://perma.cc/DMN3-PQHF] (“The 
sanction imposed is disproportionate to the violation”). 
216  See Jake New, Protecting Student Privacy, or Reputation?, INSIDE HIGHER ED (Jan. 25, 
2017), https://www.insidehighered.com/news/2017/01/25/judge-sides-university-kentucky-
lawsuit-against-student-newspaper-over-sexual [https://perma.cc/4U96-V9ZF]. 
217  See id.; Paidin Dermody, Judge Rules in Favor of UK in Harwood Open Records Case, 
KY. KERNEL (Jan. 24, 2017) http://www.kykernel.com/news/judge-rules-in-favor-of-uk-in-
harwood-open-records/article_b4a9a306-e25f-11e6-a83c-73ddde751caf.html [https://perma. 
cc/G3PM-3GCR]. 
218  See Univ. of Ky. v. Kernel Press, Inc., No. 16-CI-3229 at 10 (Fayette Cir. Ct. Jan. 23, 
2017). 
219  See New, supra note 216. 
220  See, e.g., Doe v. Brown Univ., 166 F. Supp. 3d 177, 185, 186 (D. R.I. 2016) (discussing 
what qualifies as “ ‘particular circumstances suggesting that gender bias was a motivating 
factor behind the erroneous finding’ ” and noting that “absent any female comparators at the 
pleading stage,” courts have sometimes granted motions to dismiss); see also Yusuf v. Vas-
sar Coll., 35 F.3d 709, 714 (2d Cir. 1994). 
221  See, e.g., Doe v. Colum. Univ., 831 F.3d 46, 57 (2d Cir. 2016) (holding that public criti-
cism of university and pressure for tougher enforcement supports inference of sex discrimi-
nation); Neal v. Colo. State Univ.-Pueblo, No. 16-CV-873-RM-CBS, 2017 WL 633045, at 
*9–*14 (D. Colo. Feb. 16, 2017) (Mag. recommendation) (recommending against dismissal 
of plaintiff’s claim and collecting cases addressing this issue). 
222  See Doe v. Univ. of St. Thomas, 240 F. Supp. 3d 984, 991–93 (D. Minn. 2017); Doe v. 
Univ. of Mass.-Amherst, No. 14-30143-MGM, 2015 WL 4306521, at *9 (D. Mass. July 14, 
2015); Doe v. Colum. Univ., 101 F. Supp. 3d 356, 374–75 (S.D.N.Y. 2015), rev’d 831 F.3d 
46 (2d Cir. 2016). 
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If journalists investigating the Baylor football team have failed to obtain 
student conduct records of tremendous interest to sports fans, and plaintiffs’ 
lawyers have failed to find “female comparators” to support their client’s gen-
der-discrimination claims, one can safely assume that the average college stu-
dent cannot possibly know what happens at her institution. Nor can faculty 
who, armed with sufficient data, might participate in “shared governance” re-
lated to student discipline. 

E. Procedures Are Informal and Not Uniform 

Although some campus Title IX offices are surely models of professional-
ism, and some universities run excellent hearings that protect the rights of 
complainants and accused students alike, not every campus boasts a combina-
tion of investigation and adjudication that gives confidence in the likelihood of 
fair results. For example, some universities have procedures giving accused 
students minimal time to review discovery before their hearings.223 Some uni-
versities prohibit students from bringing lawyers to their hearings, and others 
allow lawyers to attend but disallow them from speaking.224 Hearsay is freely 
admitted, with university investigators reporting about interviews of absent 
witnesses whom the accused has never met.225 Appellate review is spotty, with 
students who appeal subjected to enhanced punishments.226 

Because the bulk of student conduct cases are conducted in secret and pro-
duce sealed records, one hesitates to draw sweeping conclusions about the na-
ture of the proceedings, which vary in quality from time to time and from place 
to place. On occasion, however, litigation filed in real courts allows parties to 
obtain university records through discovery, and judicial opinions describe their 
contents. The news is not encouraging. 

In 2017, a federal judge in Massachusetts denied a motion to dismiss sub-
mitted by Amherst College in response to a lawsuit filed by a student expelled 
from the college.227 Finding that the student had “alleged facts from which a 
jury could reasonably infer the College acted in a manner that prevented him 
from receiving the ‘thorough, impartial and fair’ investigation promised in 
the Student Handbook and thereby also denied him a fair adjudication of the 
complaint against him,” the judge allowed the case to proceed to discovery.228 

                                                        
223  See infra notes 229, 234, and accompanying text. 
224  See infra Section III.F. 
225  See, e.g., Doe v. Regents of the U.C., No. 37-2015-00010549-CU-WM-CTL at 3 (Cal. 
Super. Ct., July 10, 2015). 
226  See Haug v. State Univ. N.Y Potsdam, 149 A.D.3d 1200, 1203 (N.Y. App. Div. Apr. 6, 
2017) (“Upon petitioner’s appeal from the decision of the Hearing Board, the Appellate 
Board, sua sponte and without any explanation, recommended enhancing the penalty to ex-
pulsion.”); Regents of the U.C., No. 37-2015-00010549-CU-WM-CTL at 5 (finding that “the 
university abused its discretion in increasing sanctions after appeal without explanation”). 
227  See Doe v. Amherst Coll., 238 F. Supp. 3d 195 (D. Mass. 2017). 
228  Id. at 220. 
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Among the evidence mentioned by the judge was: the college gave Doe less 
than a week to respond to the initial accusation;229 led Doe to believe that con-
fidentiality rules prohibited him from conducting his own investigation;230 al-
lowed its own lawyer to attend the disciplinary hearing while Doe’s lawyer 
could not;231 and prevented Doe from offering newly-discovered evidence, the 
existence of which became known during the hearing and soon afterward.232 
The new information included evidence that a campus student activist running 
a “very public campaign to see a male student expelled for sexual assault” had 
edited the accuser’s complaint against Doe, as well as text messages indicating 
that the accuser had initiated the sexual activity found by the college to be non-
consensual.233 

The seven-day period granted to Doe to respond to the accusations may 
seem unusual, but similar windows actually are quite common in Title IX cas-
es.234 These very tight deadlines likely result from pressure on universities by 
the DOE OCR to resolve cases quickly, normally within sixty days. Although 
the OCR stated that it “does not require a school to complete investigations 
within 60 days” and instead judges promptness on a case-by-case basis, institu-
tions have also been told that sixty days is sufficient “in typical cases” and that 
the “60-calendar day timeframe refers to the entire investigation process.”235 
The OCR has explained further that while “this timeframe does not include ap-
peals, a school should be aware that an unduly long appeals process may im-
pact whether the school’s response was prompt and equitable as required by Ti-
tle IX.”236 The incentive for universities to move the Title IX business along is 
quite strong. 

                                                        
229  See id. at 210. 
230  See id. at 212. 
231  See id. at 207. 
232  See id. at 212–13. 
233  See id. at 213. 
234  See e.g., Prasad v. Cornell Univ., No. 5:15-CV-322, 2016 WL 3212079, at *7 (N.D.N.Y. 
Feb. 24, 2016) (noting Cornell’s refusal to grant accused student five-day extension of time 
“to respond to the Investigative Report consisting of information gathered over several 
months’ of investigation,” despite deadline falling during final examination period). 
235  See U.S. DEP’T EDUC. OFFICE FOR CIVIL RIGHTS, QUESTIONS AND ANSWERS ON TITLE IX 
AND SEXUAL VIOLENCE 31–32 (Apr. 29, 2014), https://www2.ed.gov/about/offices/list/ocr/do 
cs/qa-201404-title-ix.pdf [https://perma.cc/J552-AMZ3] (noting that the process includes 
“conducting the fact-finding investigation, holding a hearing . . . to determine whether the 
alleged sexual violence occurred and created a hostile environment, and determining what 
actions the school will take to eliminate the hostile environment . . . including imposing 
sanctions against the perpetrator and providing remedies for the complainant and school 
community, as appropriate”); see also U.S. DEP’T EDUC. OFFICE CIVIL RIGHTS, supra note 12 
(noting September 2017 withdrawal of the 2014 Q&A guidance). 
236  U.S. DEP’T EDUC. OFFICE CIVIL RIGHTS, QUESTIONS AND ANSWERS ON TITLE IX AND 
SEXUAL VIOLENCE, supra note 235. 
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In 2015, a University of California, Davis student sought judicial relief af-
ter being suspended without a hearing.237 The university had not only barred the 
student from campus but also ordered him to stay out of Davis, California en-
tirely.238 Stating that “due process has completely been obliterated” by the uni-
versity’s conduct, the judge noted that “ ‘if anyone has failed the alleged victim 
in this case [it] is the University.’ ”239 The court ordered the plaintiff reinstated 
as a student.240 

In Prasad v. Cornell University, a 2016 decision in which the court denied 
a motion to dismiss claims filed against Cornell by a suspended student,241 the 
judge recited a variety of odd procedures that contributed to a perception of un-
fairness and justified allowing Prasad’s gender-discrimination claim to reach 
discovery.242 Among other things, the university (1) granted the complainant 
extensions of time but denied them to the accused; (2) prevented the accused 
from asking any questions of the complainant, even by submitting them to a 
hearing examiner for consideration; (3) relied upon a flawed “Investigative Re-
port” that misrepresented the statements of witnesses; and (4) determined the 
complainant’s blood-alcohol level on the night of the sexual activity at issue 
“based solely on [her] self-reported weight and alcohol consumption” and the 
assistance of an online BAC calculator, despite witness testimony suggesting 
that she could not possibly have been as drunk as the resulting numbers im-
plied.243 

In another 2016 decision, a federal court in Virginia recounted the slipshod 
process by which another “John Doe” was suspended from James Madison 
University.244 Doe was accused of sexual misconduct.245 Despite procedural 
hurdles, such as a prohibition on Doe receiving documents related to the case 
(he was allowed to read them and take notes, but could not take them with 
him), Doe convinced a university hearing board that he was “not responsible” 
(that is, not guilty).246 The alleged victim appealed the finding,247 and then the 
shoddy procedures began in earnest. The university allowed Doe’s accuser to 
state (in a document filed with the appellate board) that Doe had sexually as-

                                                        
237  See Press Release, Werksman Jackson Hathaway & Quinn, California Judge Issues 
Stinging Rebuke of UC Davis’ Handling of Title IX Sexual Misconduct Case (Oct. 12, 
2015). 
238  See id. (describing Sept. 22, 2015 hearing). 
239  See id. 
240  See id. 
241  Prasad v. Cornell Univ., No. 5:15-CV-322, 2016 WL 3212079, at *1 (N.D.N.Y. Feb. 24, 
2016). 
242  See id. at *14–*17. 
243  See id. at *8–*9, *15–*16, & *9 n.18 (noting that university officials decided that the 
complainant had a BAC of .33 or .43). 
244  See Doe v. Alger, 175 F. Supp. 3d 646, 648 (W.D. Va. 2016). 
245  See id. 
246  See id. at 651–52. 
247  See id. at 648. 
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saulted a different, unnamed student, and Doe had no opportunity to investigate 
the charge.248 Also, after the accuser claimed that her roommate had lied to the 
original hearing panel, the university prevented Doe from contacting the 
roommate, and the appellate hearing panel never sought evidence from the 
roommate.249 The university never informed Doe of the identity of the appellate 
board members, gave him no prior notice of the board’s meeting, and did not 
permit him to attend the meeting.250 The appellate board suspended Doe for 
five-and-one-half years, providing no explanation for its decision.251 Doe sued. 
Following discovery, during which Doe produced proof that the university had 
concealed further evidence from him that had been provided to the hearing 
board, the court granted summary judgment in Doe’s favor on the issue of lia-
bility, holding that “the undisputed facts show that Doe did not receive due 
process” and allowing him to re-enroll.252 

In 2015, a court ordered the University of California, San Diego to set 
aside its findings that a student had violated the university’s sexual misconduct 
rules, and the court required the university to set aside the sanction—
suspension for one year and a quarter—that it had imposed.253 The court’s opin-
ion listed several reasons that the university hearing was unfair to the accused 
student. Among other procedural defects, the hearing officer declined to ask the 
accused students’ suggested cross-examination questions of his accuser, includ-
ing questions the court later found material.254 The accuser testified from be-
hind a screen that prevented the accused from seeing her.255 Also, the university 
prosecutor referred in his closing argument to evidence not in the hearing rec-

                                                        
248  See id. at 652, 662. 
249  See id. at 651, 653, 662. At the original hearing, the roommate had “testified that she did 
not believe that Roe was drunk or otherwise incapacitated when she saw her shortly after her 
sexual encounter with Doe,” which contradicted the complainant’s version of the events. See 
id. (“she claimed that she was drunk during that encounter.”). 
250  See id. at 662. 
251  See id. at 653. 
252  See Doe v. Alger, 228 F. Supp. 3d 713, 716, 729 (W.D. Va. 2016); Doe v. Alger, No. 
5:15-CV-00035, 2017 WL 1483577, at *2 (W.D. Va. Apr. 25, 2017) (discussing scope of 
equitable relief awarded). 
253  Doe v. Regents of the Univ. of Cal., S.D., No. 37-2015-00010549-CU-WM-CTL, 2015 
WL 4394597, at *6 (Cal. Super. Ct. July 10, 2015). 
254  The questions were proposed by the accused to the hearing officer, who chose which 
questions to ask. See id. at *2. (“The limiting of the questions in this case curtailed the right 
of confrontation crucial to any definition of a fair hearing.”). 
255  See id. at *3. For background on the permissibility of screening vulnerable witnesses in 
criminal cases, see generally Coy v. Iowa, 487 U.S. 1012, 1022 (1988) (restricting such use); 
Maryland v. Craig, 497 U.S. 836, 847 (1990) (allowing it in some circumstances). I mention 
these cases not to suggest that university hearings must mimic criminal courtrooms but in-
stead to flag the screening practice—which I am told is quite common on at least some cam-
puses—as one that will seem jarring to veterans of other venues of adjudication. 
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ord, which the factfinder then relied upon.256 Further, the university did not 
provide the accused student with records of witness interviews, including inter-
views of the accuser, conducted by university investigators, and it denied the 
accused the names of several witnesses.257 The trial court noted that the accused 
was entitled a fair hearing, “a real one, not a sham or a pretense,”258 and it held 
that the UCSD “hearing was unfair.”259 Later, the California Court of Appeal 
would overrule the trial court, holding that the UCSD procedures were not so 
terrible as to violate the constitutional rights of the accused student.260 After 
stating, “we are concerned that the procedure employed by UCSD has great po-
tential to be unfair to a student accused of violating the Sex Offense Policy,” 
the court concluded, “[t]hat said, on the record before us, we cannot say that the 
procedure used by UCSD violates due process.”261 

The upshot of decisions like the one in the UCSD case is that, under cur-
rent law, a great deal of questionable procedures may fall within the range of 
permissible options available to universities.262 If universities wish to admit 
hearsay—including double hearsay, in which the report of an absent investiga-
tor contains hearsay uttered by additional absent witnesses—they may.263 If 
universities wish to muzzle the lawyers hired by students, they may.264 If uni-
versities wish to deny discovery to students, they may.265 A university may 
even deny the accused copies of notes recounting interviews of the accuser, at 
least sometimes.266 

Legal, however, is not the same as sound. Justice Antonin Scalia is known 
for wishing judges would stamp “Stupid but constitutional!” on certain com-
plaints.267 Observers of the campus discipline world should similarly observe 
                                                        
256  See Doe v. Regents of the Univ. of Cal., S.D., 2015 WL 4394597, at *3 (holding that the 
factfinder “improperly delegates the panel’s duty to an outside witness that was not present 
at the hearing”). 
257  See id. 
258  See id. (quoting Ciechon v. City of Chi., 686 F.2d 511, 517 (7th Cir. 1982)). 
259  See id. at *6. 
260  See Doe v. Regents of the Univ. of Cal., S.D., 210 Cal. Rptr. 3d 479, 523 (Cal. Ct. App. 
2016). 
261  Id. at 519. 
262  See Doe v. Skidmore Coll., 152 A.D.3d 932, 935 (N.Y. App. Div. 2017) (listing various 
informal processes that universities may employ and then finding that university failed to 
follow its own rules). 
263  See Regents of the Univ. of Cal., S.D., 210 Cal. Rptr. 3d at 497. 
264  See infra Section III.F (discussing limitations on roles of lawyers at hearings). 
265  See Regents of the Univ. of Cal., S.D., 210 Cal. Rptr. 3d at 513. (“There is no formal right 
to discovery in student conduct review hearings.”). 
266  See id. (noting that “the failure to turn over Dalcourt’s interview notes from her two 
meetings with Jane gives us pause. . . . [and] we can see, in certain circumstances, the need 
for such a requirement. In a case like the one before us, there are only two witnesses to the 
incident” but declining to find a violation in this case). 
267  See Obituary: Antonin Scalia, Always Right, ECONOMIST (Feb. 20, 2016), 
https://www.economist.com/news/obituary/21693161-originalist-chief-devout-and-
colourful-end-was-79-obituary-antonin-scalia [https://perma.cc/X9KB-999A]. 
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that many universities’ policies concurrently (1) are not so offensive to judges’ 
sense of fair play that they violate constitutional due process guarantees, yet (2) 
are lousy, risk unfairness, and ought to be changed. And on top of that, some 
are so bad that they violate the law—and must be changed whether universities 
want to or not. 

It may not be obvious how questionable procedures would exacerbate ra-
cial bias. Whatever one’s position on the use of hearsay in college hearings, the 
same evidence is generally admissible against students of all races. It could be 
that improving university procedures will affect all students in approximately 
the same way. I would suggest, however, that one purpose of well-crafted pro-
cedures is to help factfinders reach fair and accurate results. If implicit bias in-
fects the perceptions of victims, other witnesses, investigators, and factfinders, 
then the consequences of unfair and inaccurate decisions seem likely to hurt 
minority students in particular. The greater availability of lawyers to white stu-
dents—who tend to have more money than minority students—increases the 
risk that unsound procedures will fuel disparate impact. 

F. Lawyers for Students Have Limited Roles, and Lawyers Are Expensive 

When Shakespeare’s character Dick the Butcher suggests, “The first thing 
we do, let’s kill all the lawyers,”268 the playwright did not expect the audience 
to deem Dick a proponent of sound social policy.269 The old saying goes that 
there can be no liberty without law,270 and no law without lawyers,271 making 
the elimination of lawyers a goal of aspiring tyrants.272 The history of criminal 
trials provides further evidence of the importance of legal counsel, and Parlia-
ment acted back in the days of King William of Orange to rectify the injustices 
performed by the courts of King James II, whose “Hanging Judge,” George Jef-

                                                        
268  WILLIAM SHAKESPEARE, THE SECOND PART OF KING HENRY THE SIXTH 61; see also Deb-
bie Vogel, ‘Kill the Lawyers,’ a Line Misinterpreted, N.Y. TIMES (June 17, 1990) (“Shake-
speare meant it as a compliment to attorneys and judges who instill justice in society.”). 
269  Dick is speaking to the rebel Jack Cade, who has been imagining his future reign as king 
of England. Cade replies, “[T]hat I mean to do” and laments how a “parchment [i.e., a legal 
document], being scribbled o’er, should undo a man” SHAKESPEARE, supra note 268. 
270  See, e.g., F.A. HAYEK, THE CONSTITUTION OF LIBERTY 232 (Ronald Hamowy ed., 1960) 
(chapter on “The Origins of the Rule of Law”); JOHN LOCKE, TWO TREATISES OF 
GOVERNMENT 149 (Lee Ward ed., 1988) (“[W]here there is no law, there is no freedom”). 
271  Bar associations often reiterate this portion of the maxim, repeating it across the centuries 
worldwide. See, e.g., Joe Dinga Pefok, Cameroon Bar Protests Exclusion from State Issues, 
CAMEROON POSTLINE (May 23, 2016) http://www.cameroonpostline.com/cameroon-bar-
protests-exclusion-from-state-issues [https://perma.cc/W3Y2-AKA8] (quoting bar associa-
tion leader on lawyers: “They are the ones to ensure that justice reigns for all. In fact, if there 
are no lawyers, there will be no law.”); Robert A. Hunter, 22 LA. BAR ASS’N. REP. 12 (1921). 
272  Speakers at conventions of law professors add, “And there will be no lawyers without 
law schools.” See Barbara Elenbaas, Microsoft President Brad Smith Looks to the Future of 
Legal Education in AALS Plenary Address, ASS’N AM. L. SCH. (2017), 
https://www.aals.org/about/publications/newsletters/aals-news-winter-2017/aals-2017-plen 
ary-address [https://perma.cc/3T87-HPWZ]. 
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fries, oversaw the Bloody Assizes.273 The Treason Trials Act of 1696 provided 
that treason defendants could be represented by counsel, a right later extended 
to ordinary felony defendants.274 One need not analogize Title IX hearings to 
treason prosecutions—if for no reason other than that expulsion, sometimes 
called the “academic death penalty,”275 is only a metaphorical form of capital 
punishment—to understand that legal counsel might be useful to students ac-
cused of misconduct.276 

A recent case at Indiana University-Purdue University Indianapolis 
(“IUPUI”) provides facts similar to those at many universities. Jeremiah Mar-
shall, an IUPUI sophomore, was accused of sexual assault and appeared at a 
university hearing.277 This is how a federal judge described who did what at the 
hearing: 

Ms. Hinton, a non-practicing attorney and cum laude graduate of the University 
of Notre Dame Law School, presented IUPUI’s case against Marshall, present-
ing evidence and questioning and cross-examining witnesses. In contrast, Mar-
shall was forced to represent himself at the hearing. IUPUI only allowed one of 
Marshall’s three attorneys to be present with him at the hearing, and the sole at-
torney was not permitted to speak on Marshall’s behalf.278 
IUPUI’s treatment of lawyers representing accused students is not unusual 

among universities, and the court reviewing Marshall’s due process challenge 
to the procedure reported accurately that under current law, universities gener-
ally have no duty to allow students’ lawyers to speak at hearings.279  

Some institutions restrict even further the activities of students’ lawyers. At 
Amherst College, accused students may hire private lawyers, but these lawyers 
are “required to remain outside of any hearing room,” even though the universi-
ty’s lawyers “may be present to provide legal counsel to the Chair and to the 
Hearing Board members.”280 Similarly, Stephens College allows students to 
bring a “support person” to hearings, but those persons “may not be external to 
the college community (i.e. parents or attorneys).”281 

                                                        
273  See generally JOHN H. LANGBEIN, THE ORIGINS OF ADVERSARY CRIMINAL TRIAL (2005). 
274  Id. 
275  See, e.g., Rebecca Moore Howard, Plagiarisms, Authorships, and the Academic Death 
Penalty, 57 C. ENG. 788, 789 (1995). 
276  Counsel would also be useful to complainants seeking to vindicate their claims of victim-
ization. As discussed below, see infra Part V, the current system may also be biased against 
minority victims of campus crime (in addition to accused minority students), and limited ac-
cess to counsel could exacerbate this problem. 
277  See Marshall v. Ind. Univ., 170 F. Supp. 3d 1201, 1203–04 (S.D. Ind. 2016). 
278  Id. at 1204–05. Maria Hinton was Assistant Director of Student Conduct at IUPUI. See 
id. at 1204. 
279  See id. at 1207–08. 
280  Doe v. Amherst Coll., 238 F. Supp. 3d 195, 207 (D. Mass. 2017). 
281  See STEPHENS COLLEGE, STUDENT HANDBOOK 53 (discussing “support persons” in other 
college proceedings); id. at 119 (“The accused student is entitled to be assisted by and ac-
companied to the hearing by one member of the Stephens College faculty or staff as a sup-
port person.”). 
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Credible policy arguments have been advanced to support excluding law-
yers from university conduct hearings or limiting their roles in various ways, 
such as preventing them from questioning witnesses or from speaking at all. 
For example, advocates caution against “criminaliz[ing]” Title IX and argue 
that procedural protections appropriate for criminal trials have no place in uni-
versity hearings.282 They remind Title IX’s critics that restrictions on lawyers’ 
behavior are not unique to campus sexual assault allegations, sexual harassment 
cases, or other claims of discrimination.283 Instead, campus discipline hearings 
more generally tend to have limited roles for lawyers, perhaps because univer-
sities wish to avoid importing the elaborate procedures of real courts into the 
less formal hearing rooms at which colleges adjudicate allegations of plagia-
rism, underage drinking, and vandalism.284 Such arguments rebut well the con-
tention that campus sexual assault “respondents” should enjoy special proce-
dural protections unavailable to those accused of serious offenses unrelated to 
sex, such as hazing or even homicide.285 For purposes of this Article, I need not 
resolve the policy question of how robustly lawyers should be allowed to par-
ticipate in campus discipline hearings. Rather, I will make the more limited 
claim that robust participation by lawyers (whatever the offense at issue) might 
often prove helpful to accused students, which is why accused students request 
such active participation and why advocates for greater “due process” protec-
tions in campus hearings tend to raise the issue of lawyers for the accused. 

In considering this more limited claim—that is, that lawyers are indeed 
useful to accused students, and those able to obtain them are wise to do so—I 
would ask readers, whatever their opinion on my Article and on-campus adju-
dications more generally, to consider a hypothetical. If your child (or the child 
of a close friend) were accused of sexual assault on campus, and the child 
asked you whether it would make sense to hire a lawyer to protect the child’s 
interests, what would you say? If your answer is, “Yes, get a lawyer,” would 
you prefer that the presentation of evidence and the questioning of witnesses 
could be delegated to the lawyer, or would you prefer that those tasks be as-
signed to the youth accused of misconduct? Again, one need not agree that ac-
cused students should enjoy such assistance of counsel to understand why it 
might be helpful. If minority students are disproportionately accused of campus 
offenses, then any limitations on the role of lawyers for the accused will dis-
proportionately burden minority students.286 

                                                        
282  See Cantalupo, supra note 185, at 283. 
283  See id. at 286. 
284  See, e.g., Michelle J. Anderson, Campus Sexual Assault Adjudication and Resistance to 
Reform, 125 YALE L.J. 1940, 1985 (2016). 
285  See id. at 1997. 
286  Similarly, if minority students are disproportionately the victims of campus violence, the 
role of lawyers has additional implications. See infra Part V. 
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Further, other than at the very small number of universities that provide 
lawyers to accused students at the institution’s expense,287 students seeking le-
gal assistance must turn to private lawyers whom they may not be able to af-
ford.288 Because income and wealth are not evenly distributed among Ameri-
cans of all races, minority students are particularly likely to lack the money 
needed to hire a lawyer.289 If lawyers are helpful to accused students—even un-
der the constraints imposed by universities upon lawyers—and minority stu-
dents are less likely to have lawyers, then the university discipline system be-
comes that much more likely to have a disparate impact. 

G. Faculty and Administrators Who Might Normally Speak Up for Racial 
Justice Are Afraid to Undermine Title IX Enforcement, or to Appear Soft 
on Rape 

Given the real possibility that university discipline systems discriminate 
against minority students, one might wonder why more faculty members and 
administrators do not demand reform. After all, many faculty members and 
administrators take racial bias seriously and determinedly seek change on sev-
eral fronts, such as curricular reform, cultural competence training, campus 
climate initiatives, and the recruitment of a more diverse faculty and student 
body.290 A few answers suggest themselves: Perhaps the secretive and legalistic 
nature of university discipline processes deter public complaints, or perhaps the 
heavy-handed intervention of federal officials makes campus resistance seem 
futile.291 To me, two other possibilities loom large: First, faculty members and 
administrators likely are largely unaware of the potential disparate racial impact 
described in this Article, which exists to promote greater attention to the prob-
lem. Second, those academics aware of the issue may fear undermining—or 
even appearing to undermine—efforts to promote gender equity and combat 
campus sexual assault. Lack of awareness perhaps can be cured. But awareness 
                                                        
287  See Ariel Kaminer, New Factor in Campus Sexual Assault Cases: Counsel for the Ac-
cused, N.Y. TIMES (Nov. 19, 2014), http://www.nytimes.com/2014/11/20/nyregion/new-
factor-in-campus-sexual-assault-cases-counsel-for-the-accused.html 
[https://perma.cc/TDD6-GDXX]. 
288  See id. (“But success does not come cheaply. Litigating a case through a trial could cost 
$100,000. . . .”). 
289  See Michal Grinstein-Weiss et al., Racial Disparities in Education Debt Burden among 
Low- and Moderate-Income Households, BROOKINGS INST., (Apr. 29, 2016), 
https://www.brookings.edu/research/racial-disparities-in-education-debt-burden-among-low-
and-moderate-income-households-2 [https://perma.cc/96NH-VZ2L]. 
290  See, e.g., Andrew M. Duehren & Daphne C. Thompson, In Debate Over Names, History 
and Race Relations Collide, HARV. CRIMSON (Jan. 19, 2016), http://www.thecrimson.com/art 
icle/2016/1/19/faust-name-title-changes- [https://perma.cc/D3QK-8TVL]; Katherine Man-
gan, After Missouri’s Leadership Exodus, Hard Questions Loom on Race, Power, and Cul-
ture, CHRON. HIGHER EDUC. (Nov. 11, 2015), http://www.chronicle.com/article/After-
Missouri-s-Leadership/234145 [https://perma.cc/KKY9-QC9W]; see also supra text accom-
panying notes 135–141 (describing efforts at universities to promote racial equality). 
291  See supra Section III.D; infra Section V. 
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will not suffice if knowledgeable academics avoid difficult conversations about 
substantive policy decisions. 

The experience of Professor Laura Kipnis, who teaches media studies at 
Northwestern University and objected to certain university rules concerning 
professor-student dating,292 has certainly encouraged shyness in the academy. 
After publishing an article in the Chronicle of Higher Education that discussed 
an ongoing Title IX case at Northwestern, in which a student had accused a 
professor of sexual harassment and which had been widely reported in the 
press,293 Kipnis found herself among the accused.294 She was cleared of wrong-
doing after elaborate proceedings, and she wrote a book about her case and the 
regulation of campus sex more generally.295 A graduate student mentioned in 
the book has sued Kipnis for defamation.296 On the one hand, Kipnis’s story 
seems like it could have been scripted by opponents of the Title IX status quo 
seeking to make the whole system look silly, humorless, and dangerous. Her 
attackers have given Kipnis attention and credibility, and she discusses in her 
book how, after she was charged with creating a “hostile environment,” 
strangers from all over America contacted her with material for her brief oppos-
ing what she describes as a “moral panic” comparable to McCarthyism and the 
“Satanic ritual abuse preschool trials of the 1980s.”297 On the other hand, who 
needs that kind of hassle?298 It is one thing to support free expression on cam-
pus in general, and quite another to wish that students will use their free speech 
rights to protest you in particular. 

Not all repercussions arising from opposition to the current university dis-
cipline enforcement system are as dramatic as lawsuits and charges of campus 
misconduct. Critics also face garden-variety accusations of joining the 
“[b]acklash to progress in the context of sexual assault”299 and “undermin[ing] 
Title IX’s central purpose: to protect and promote equal educational opportuni-

                                                        
292  See Laura Kipnis, Sexual Paranoia Strikes Academe, CHRON. HIGHER EDUC. (Feb. 27, 
2015), http://www.chronicle.com/article/Sexual-Paranoia-Strikes/190351 [https://perma.cc/ 
73MU-B29U]. 
293  See id. 
294  See Laura Kipnis, My Title IX Inquisition, CHRON. HIGHER EDUC. (May 29, 2015), 
http://www.chronicle.com/article/My-Title-IX-Inquisition/230489 [https://perma.cc/K4AN-
54P9]. 
295  See KIPNIS, supra note 90, at 5–6. 
296  See Katherine Mangan, Laura Kipnis Is Sued over Portrayal of Graduate Student in 
Book on Campus ‘Sexual Paranoia’, CHRON. HIGHER EDUC. (May 18, 2017), 
http://www.chronicle.com/article/Laura-Kipnis-Is-Sued-Over/240105 [https://perma.cc/3KJ 
C-TKD9]. 
297  See KIPNIS, supra note 90, at 1. 
298  I will admit some personal concern on this score. Yet, if the tenured faculty won’t write 
articles that annoy people in the service of prompting difficult conversations, who will? 
299  See Anderson, supra note 284, at 1981–82 (“In general, the resistance to progressive re-
form of campus sexual assault has mirrored the backlash to the progressive reform of rape 
law. . . .”); Johnson, supra note 3, at 58 (“In many ways, this response mirrors the wave of 
criticism levied at progressive reform of rape law in the criminal justice system.”). 
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ty for all students.”300 In response to authors who raise the premise of this Arti-
cle—that is, that adopting “OCR’s policies . . . will lead to a disparate impact 
against men of color, particularly black men”—one commentator raised “the 
question of whether the invocation of race comes from a place of genuine con-
cern or a place of convenience.”301 I do not mean to overstate the consequences 
of having one’s racial justice bona fides questioned by a law review author; the 
distinguished scholars whose “invocation of race” was questioned will do just 
fine and are not likely to face dismissal from the Harvard Law School faculty. 
But not everyone has tenure or a judicial pension, and legal scholars desiring 
tranquility might wish to focus on something other than campus sex regulation. 
Outside law school walls, faculty in other disciplines—who do speak up from 
time to time about university governance—might also direct their attention to 
other topics because of a desire (perhaps conscious, perhaps not) to avoid accu-
sations of supporting rape culture.302 

Observers of campus culture will note a great overlap among faculty mem-
bers and administrators who agitate for reforms promoting gender equity and 
those who agitate for reforms promoting racial equality. As a result, many aca-
demics who might otherwise be most sympathetic to a race-based critique of 
campus policy will be hesitant to choose this particular fight. 

H. Investigations of Alleged Sexual Misconduct Are Affected by Collective 
American Attitudes toward Race and Sex 

In addition to all the factors listed above that contribute to the risk of dis-
parate racial impact in university disciplinary systems, one factor merits in-
creasing attention as universities devote more resources to policing and adjudi-
cating campus sex. American law has stigmatized sexual relations between 
black men and white women since before American independence.303 When 
black male students are accused of sexual misconduct toward white female stu-
dents,304 investigators and factfinders will bring to the table centuries of cultural 
baggage. Professor Halley has listed cultural touchstones familiar to students of 
American racial history: Emmet Till, the Central Park Five, and To Kill a 

                                                        
300  See Cantalupo, supra note 185, at 284. 
301  See Johnson, supra note 3, at 59–60, 59 n.24, 60 n.28. Nancy Gertner is a retired federal 
judge and a senior lecturer on law at Harvard. Janet Halley is the Royall Professor of Law at 
Harvard. 
302  See Margo Kaplan, Rape Beyond Crime, 66 DUKE L.J. 1045, 1065 (2017) (discussing 
concept of “rape culture”); Mary Graw Leary, Affirmatively Replacing Rape Culture with 
Consent Culture, 49 TEX. TECH L. REV. 1, 54–55 (2016) (discussing use of Title IX to com-
bat rape culture on campus). 
303  See IBRAM X. KENDI, STAMPED FROM THE BEGINNING: THE DEFINITIVE HISTORY OF 
RACIST IDEAS IN AMERICA 41 (2016) (discussing penalties imposed by colonial legislatures 
on white women who had sex with black men). 
304  For an example of such a case in which the disciplined student eventually sued the uni-
versity for racial discrimination, see supra notes 107–115 and accompanying text. 
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Mockingbird.305 I would add Loving v. Virginia.306 Mildred Loving died just a 
decade ago, and she was only sixty-eight.307 These days we cheerfully recall 
that the Supreme Court of the United States decided Loving unanimously. One 
year earlier, however, the Supreme Court of Appeals of Virginia had also acted 
unanimously. It affirmed the conviction of Mildred and Richard Loving for vio-
lating “the Virginia statutes relating to miscegenetic marriages,”308 supporting 
the opinion of the trial judge, who stated: “Almighty God created the races 
white, black, yellow, malay and red, and he placed them on separate continents. 
And but for the interference with his arrangement there would be no cause for 
such marriages. The fact that he separated the races shows that he did not in-
tend for the races to mix.”309 Yes, half a century has transpired since then. But 
few will dispute that even fifty-plus years after Loving, interracial couples are 
not treated identically to same-race couples in the United States. Universities 
understand this truth, which is confirmed by social science research, including 
studies of college students.310 This knowledge spurs efforts to train students 
(and faculty and staff) in greater cultural competency. 

University researchers know that Americans perceive sexual relationships 
differently depending on the races of the participants. Historians know how 
Americans have treated interracial couples in the past. Law faculty members 
teach how attitudes toward race affect the criminal justice system today and ex-
plain in part how so many black men have been wrongfully convicted of rape. 
Psychologists know that interracial relationships arouse disproportionate dis-
gust in observers, despite surveys in which respondents claim to approve of in-
terracial marriage. It would be bizarre if administrators in charge of university 
disciplinary systems expected their results to be untainted by racial bias when 
they adjudicate accusations of nonconsensual interracial sex, interracial sexual 
harassment, and similar violations of university rules. That said, the limited da-
ta now available do not allow anyone to determine what percentage of campus 
sexual misconduct cases involve complainants and respondents of different 
races. Because the race of victims and defendants have proven so important to 
outcomes in the criminal justice system,311 this form of racial bias merits fur-
ther investigation on campus. 

                                                        
305  See Halley, supra note 3, at 106. 
306  Loving v. Virginia, 388 U.S. 1 (1967). 
307  See Douglas Martin, Mildred Loving, Who Battled Ban on Mixed-Race Marriage, Dies at 
68, N.Y. TIMES (May 6, 2008), http://www.nytimes.com/2008/05/06/us/06loving.html 
[https://perma.cc/JWR3-4YD8]. 
308  See Loving v. Commonwealth, 147 S.E.2d 78, 80 (Va. 1966). 
309  Loving, 388 U.S. at 3. 
310  See, e.g., Allison L. Skinner & Caitlin M. Hudac, “Yuck, You Disgust Me!” Affective Bi-
as Against Interracial Couples, 68 J. EXPERIMENTAL SOC. PSYCH. 68, 68 (2016) (“Overall, 
the current findings provide evidence that interracial couples elicit disgust and are dehuman-
ized relative to same-race couples.”). 
311  See McCleskey v. Kemp, 481 U.S. 279, 321 (1987) (Brennan, J., dissenting) (“few of the 
details of the crime or of McCleskey’s past criminal conduct were more important [to 
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IV. SUGGESTIONS FOR REFORM 

To begin addressing the likely existence of widespread racially disparate 
impact in college and university student discipline, I suggest two responses. 
First, colleges and universities should begin collecting and publishing data sim-
ilar to that produced by K–12 institutions for inclusion in the Civil Rights Data 
Collection (CRDC) maintained by the U.S. Department of Education.312 The 
Office for Civil Rights should mandate such reporting and should then publish 
the data. Second, whoever on campus is in charge of combating racial bias and 
discrimination in general should acknowledge this issue and use whatever 
measures would be considered appropriate to respond to other manifestations 
racial injustice. 

A. Collect Data, and Make It Public 

With a few clicks, anyone with internet access can obtain a CRDC “Disci-
pline Report” for a K–12 school district or an individual school. These reports 
reveal the race and ethnicity of students receiving disciplinary actions such as 
in-school suspensions, out-of-school suspensions, and expulsions. For example, 
at David H. Hickman High School, for which my Columbia, Missouri neigh-
borhood is currently zoned, 117 out-of-school suspensions were recorded dur-
ing the 2013–2014 survey year.313 The school’s overall population of 1,786 
students was 18.5 percent black, and the population of students receiving out-
of-school suspensions was 63.2 percent black.314 Because these figures are easi-
ly accessible (I obtained them in less than a minute), the Columbia Daily Trib-
une has been able to report on racial bias in the local school district’s discipline 
regime with facts, instead of guesswork and opinion.315 And the newspaper has 
rich data to review instead of mere anecdotes. These newspaper articles helped 
to inspire public interest in the reported racial disparities. Further, the mere ex-

                                                                                                                                 
whether he would be executed] than the fact that his victim was white”); see also Hetey & 
Eberhardt, supra note 81 at 1949 (discussing effect of defendant’s appearance on punish-
ment imposed). Note too that if the victim’s race affects enforcement decisions on campus 
(as it does in the criminal justice system), then minority students may receive inadequate 
protection. See infra Part V. 
312  For background on the CRDC, see Office for Civil Rights, Civil Rights Data Collection 
(CRDC), https://www2.ed.gov/about/offices/list/ocr/data.html [https://perma.cc/CY88-AD 
2N]. 
313  See David H. Hickman High, Discipline Report, Office of Civil Rights, Civil Rights Data 
Collection (2013), https://ocrdata.ed.gov/Page?t=s&eid=255949&syk=7&pid=2268&sr=1& 
Report=6 [https://perma.cc/Q6S2-PP6L]. 
314  Id. 
315  See Catherine Martin, Black Students Still Get Most Suspensions in Columbia Public 
Schools, COLUM. DAILY TRIB. (Sept. 9, 2013, 12:01 AM), http://www.columbiatribune.com/ 
1b6ebf38-197b-11e3-a45d-10604b9f6eda.html [https://perma.cc/8ARW-X4LN]; Roger 
McKinney, Black and Low-Income Students More Frequently Suspended from School, 
COLUM. DAILY TRIB. (Dec. 28, 2014, 12:01 AM), http://www.columbiatribune.com/e126a57 
e-da88-5f54-ad51-0e152afd24fc.html [https://perma.cc/NP7A-WGD3]. 
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istence of the data—even if never reported in the media—allows district admin-
istrators and Board of Education members to understand the extent of the prob-
lem in their jurisdiction. When I served on the Policy Committee of the Board 
of Education,316 I participated in discussions about racial bias that likely would 
have been impossible absent the CRDC data. At least in part because of the ex-
istence of CRDC reports accessible to the community, the school district im-
plemented measures designed to reduce bias.317 These efforts may work, and 
they may not. Fortunately, future CRDC surveys will help administrators, 
Board of Education members, and the public to find out. Also, because every 
school district in the country collects and reports the same information,318 one 
can compare results among jurisdictions and against national trends. 

By contrast, during my term as chair of the campus-wide Faculty Council 
at the University of Missouri,319 I had no way of evaluating whether Mizzou’s 
student discipline system produced racial bias at greater or lesser rates than 
peer institutions and national averages. I appointed two committees that exam-
ined the equity resolution process at the university and offered suggestions for 
reform, many of which were adopted.320 These committees did important work, 
and their suggestions have made real improvements to a complicated system. I 
realized at some point while the committees were working that I had no idea 
whether Mizzou’s student discipline system (of which the equity resolution 
process is only a part),321 produced racially disparate outcomes. I can easily 
find data on discipline at Missouri’s elementary and secondary schools, as well 
as in its criminal justice system, that allow me to examine racial disparities. But 
if I wish to compare the student disciplinary systems at Mizzou to those at Mis-
souri State, Washington University, and other universities, hardly any data are 
publicly available. 

                                                        
316  I served as a community member of the committee from 2013 to 2016. I was not a mem-
ber of the Board of Education. 
317  See Martin, supra note 315 (“This year, the district is also looking to start restorative jus-
tice. The practice focuses on alternative disciplinary actions that don’t remove the students 
from the traditional school setting.”); McKinney, supra note 315 (discussing equity training 
of district personnel and teaching “with poverty in mind”). 
318  The CRDC is a mandatory program for schools receiving federal funds, authorized under 
the statutes and regulations implementing Title VI of the Civil Rights Act of 1964 (as well as 
under other law, such as Title IX). See 34 C.F.R. § 100.6(b) (2016); 34 C.F.R. § 106.71 
(2016). 
319  I was chair from 2015 to 2017. 
320  See Ad Hoc Committee on Civil Rights and Title IX, Report from the MU Faculty Coun-
cil on University Policy (Apr. 4, 2017) (on file with author) (reviewing recommendations of 
previous ad hoc committee, acknowledging acceptance of some proposals by university ad-
ministration, and advocating additional changes). 
321  Offenses unrelated to discrimination are handled separately. Different university officials 
adjudicate charges of academic dishonesty, as well as misbehavior such as underage drink-
ing. 
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The U.S. Department of Education should use its authority under Title VI 
of the Civil Rights Act322 to require that colleges and universities immediately 
begin collecting the sort of data already reported by elementary and secondary 
schools to the CRDC. If public schools across the country can manage this task, 
higher education institutions—which already prepare all sorts of reports to sat-
isfy requirements associated with federal funding—should be able to manage. 
At a minimum, colleges and universities should collect demographic data (in-
cluding race/ethnicity, sex, disability status,323 and income324) for all students 
receiving suspension and expulsion. It would be helpful if the data could be 
disaggregated by offense (perhaps with broad categories such as academic dis-
honesty, equity/discrimination violations, and drug/alcohol abuse), thereby al-
lowing one to examine whether racial bias is more prevalent in discipline for 
some offenses than for others. Even better would be data that track de-
mographics of both complainants and respondents, including for cases in which 
no discipline is imposed. 

Although I believe that the U.S. Department of Education should require 
the submission of this information by colleges and universities receiving feder-
al funds,325 which would necessitate the establishment of uniform metrics, I 
hope that colleges and university leaders can get ahead of federal demands and 
begin crafting their own lists of desired data.326 Administrators might call upon 

                                                        
322  Title VI prohibits discrimination on the basis of race, color, and national origin in educa-
tion programs or activities which receive federal assistance. The DOE OCR enforces Title 
VI against educational institutions, including universities. See U.S. DEP’T OF EDUC., 
EDUCATION AND TITLE VI, https://www2.ed.gov/about/offices/list/ocr/docs/hq43e4.html 
[https://perma.cc/SBW5-FRXW]. 
323  At the K–12 level, disability status is measured by whether someone is an “IDEA stu-
dent,” which refers to the Individuals with Disabilities Education Act. At the post-secondary 
level, one might consider whether a student has received disability-related accommodations 
for coursework or examinations. 
324  At the K-12 level, income status is tracked by recording which students are eligible for 
free or reduced-price school lunches. See McKinney, supra note 315. At the post-secondary 
level, one might use eligibility for Pell Grants. 
325  In an earlier draft of this Article, I suggested that “while the Department is considering 
this issue, it might wish to scrap or amend the ‘60-calendar day timeframe’ mentioned in 
previous DOE guidance, see supra note 235 and accompanying text, that has inspired so 
much haste on the part of university officials. A bit more time could lead to greater fairness 
and accuracy.” The DOE OCR subsequently released a guidance document that appears to 
have effected this change. See U.S. DEP’T OF EDUC. OFFICE FOR CIVIL RIGHTS , Q&A ON 
CAMPUS SEXUAL MISCONDUCT 3 (2017) (asking “What time frame constitutes a ‘prompt’ 
investigation?” and answering “There is no fixed time frame under which a school must 
complete a Title IX investigation.”). Additional guidance, yet to be released, may make more 
clear how “OCR will evaluate a school’s good faith effort to conduct a fair, impartial inves-
tigation in a timely manner.” Id. 
326  In addition, while DOE leaders are considering whether to require data collection by all 
colleges and universities receiving federal funds, in the meantime OCR staff could begin in-
cluding data collection mandates in voluntary resolution agreements that the department 
reaches with institutions accused of Title IX or Title VI violations. For discussion of such an 
agreement, see supra notes 160–162 and accompanying text. 
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their diversity and equity officers, who could, in turn, enlist assistance from the 
National Association of Diversity Officers in Higher Education and from 
ATIXA, the Association of Title IX Administrators. Presidents and chancellors 
might also consult their general counsels, who could contact the National Asso-
ciation of College and University Attorneys for guidance. Student affairs pro-
fessionals, who run most campus discipline systems, could advise about offense 
categories. Regardless of whether campus leaders offer suggestions, the De-
partment of Education should promulgate reporting requirements and should 
make the resulting data available online, either in the CRDC or in a similar da-
tabase.327 Uniform reporting standards will allow apples-to-apples comparisons 
across institutions. 

B. Anti-Bias Trainers, Train Thyselves 

Meanwhile, as we wait for data reports to populate the post-secondary stu-
dent discipline database, colleges and universities can begin attacking the prob-
lem. Scholars and administrators across America have devoted themselves to 
promoting fairness and equity in higher education, publishing research on mat-
ters such as reducing campus sexual violence,328 encouraging intervention 
against anti-LGBT discrimination,329 promoting success by black men in STEM 
fields,330 and encouraging persistence among students with disabilities enrolled 
in online graduate programs.331 I will not presume to instruct these experts on 
their work but will instead entreat them to consider whether I have raised a real 
problem related to their bailiwick, and, if so, how they might use their 
knowledge and campus influence to respond. 

Lest I be accused of not offering any potential solutions, however, I will 
offer a few ideas that can perhaps be added to whatever proposals may be 
forthcoming from elsewhere. To begin, colleges and universities might review 
the factors discussed above in Part IV, some of which may be, at least in part, 
susceptible to intervention by campus leaders. For example, to reduce the effect 
of implicit bias on those who make decisions related to student discipline, col-
leges and universities may wish to develop training modules similar to those 
already offered to hiring committee members and others in the campus com-
                                                        
327  Further discussion of what sort of information should be collected appears in U.S. DEP’T 
OF EDUC., Guiding Principles: A Resource Guide for Improving School Climate and Disci-
pline 17 (2014) (discussing best data-collection practices at the elementary and secondary 
school level). 
328  See, e.g., Chris Linder et al., From Margins to Mainstream: Social Media as a Tool for 
Campus Sexual Violence Activism, 9 J. DIVERSITY HIGHER EDUC. 231, 231 (2016). 
329  See, e.g., Adrienne B. Dessel et al., LGBT Discrimination on Campus and Heterosexual 
Bystanders: Understanding Intentions to Intervene, 10 J. DIVERSITY HIGHER EDUC. 101, 101 
(2017). 
330  See, e.g., Marybeth Gasman et al., Black Male Success in STEM: A Case Study of More-
house College, 10 J. DIVERSITY HIGHER EDUC. 181, 181 (2017). 
331  See, e.g., Susana Verdinelli & Debbi Kutner, Persistence Factors Among Online Gradu-
ate Students with Disabilities, 9 J. DIVERSITY HIGHER EDUC. 353, 353 (2016). 
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munity.332 Those involved in equity resolution processes—who often lead train-
ing sessions for others—should be especially open to education concerning 
their own biases because of their appreciation for the importance of such self-
examination.333 Colleges and universities might also benefit from reviewing 
their student conduct rules for provisions that are unduly broad and vague, es-
pecially rules related to sexual activity and harassment.334 It is not for me to de-
cide how an institution should define “consent,” “stalking,” and other terms in 
its rulebook. Whatever the definitions, however, they should be clearly articu-
lated in documents available to students and campus officials who adjudicate 
cases.335 Institutions allowing accused students (and complainants, for that mat-
ter) to enlist the assistance of counsel should consider providing free legal ser-
vices to students who cannot otherwise afford lawyers.336 These advisors will 
be helpful even at campuses prohibiting lawyers from speaking at hearings. 

Finally, simply by acknowledging the likely existence of racial biases in 
the student discipline system, campus diversity officers and Title IX adminis-
trators can reduce the stigma that might otherwise attach to criticisms leveled 
against university offices dedicated to combating sexual violence.337 If concerns 
about racial injustice are derided as subterfuge offered to justify the speaker’s 
probable disdain for robust responses to campus rape, constructive discussions 
are unlikely to ensue. If instead we are willing to walk and chew gum concur-
rently, we can take sexual violence seriously while also accepting our duty to 
reduce racial injustice. 

Further advice is available in guidance the U.S. Department of Education 
has issued to elementary and secondary schools.338 In “Guiding Principles: A 
Resource Guide for Improving School Climate and Discipline,” the Department 
offers several ways in which schools can “prevent, identify, reduce, and elimi-
nate discriminatory discipline and unintended consequences.”339 One sugges-
tion is that schools use “proactive, data-driven, and continuous efforts, includ-
ing gathering feedback from families, students, teachers, and school 
personnel.”340 Because of the immense burdens already placed upon campus 

                                                        
332  See supra Section III.B. 
333  Some useful material may be available from the American Bar Association, which pre-
pares anti-bias curricula for judges and lawyers. See generally Implicit Bias Initiative, AM. 
BAR ASS’N, https://www.americanbar.org/groups/litigation/initiatives/task-force-implicit-
bias.html [https://perma.cc/VJ8K-S8G2] (last visited Nov. 24, 2017). 
334  See supra Section III.C. 
335  Relatedly, university documents analogous to case reporters—that describe campus dis-
cipline cases in some detail but without information that would allow identification of indi-
vidual students—could help observers see how these rules apply in practice. 
336  See supra Section III.F. 
337  See supra Section III.G. 
338  See supra note 58 and accompanying text. 
339  U.S. DEP’T OF EDUC., supra note 327, at 16. These suggestions overlap in part, but not 
entirely, with ideas mentioned above. 
340  Id. at 17–18. 
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offices charged with enforcing civil rights law, it is not reasonable to expect 
equity officers to gather all this data and feedback without assistance. Offices 
already responsible for institutional research should help to gather and maintain 
the needed data, and university leaders can help establish campus equivalents 
of the “school discipline team” recommended for K-12 schools.341 Faculty and 
student government groups could nominate representatives for a team that  

may choose to examine how discipline referrals and sanctions imposed at the 
school compare to those at other schools, or randomly review a percentage of 
the disciplinary actions taken at each school on an ongoing basis to ensure that 
actions taken were non-discriminatory and consistent with the school’s disci-
pline practices.342  
These are simply suggestions, and they were not written with colleges and 

universities in mind. Nonetheless, the experience of K-12 administrators seek-
ing to reduce disproportionate disciplinary practices in their schools likely has 
much to offer campus leaders with the same goals. 

V. BROADER IMPLICATIONS AND POSSIBLE FUTURE RESEARCH 

The main point of this Article—that colleges and universities, as well as 
the U.S. Department of Education, should act to reduce the disproportionate 
campus discipline of minority students—suggests a variety of possible further 
research. Topics worthy of additional scholarly attention include (1) possible 
effects of campus discipline on already divergent retention rates of students of 
different races; (2) how the regulation of campus conduct nationwide by federal 
officials is a form of “shadow law,” in which agency staff regulate outside the 
formal regulatory process; (3) how federal influence on campus conduct rules 
and adjudication procedures exemplifies the declining influence of faculty on 
university governance; (4) whether complainants and other student victims of 
misconduct receive disparate treatment on the basis of race and, if so, what in-
stitutions can do to remedy the problem; and (5) how potentially competing 
claims for justice by different disadvantaged groups can be better examined 
through the lens of intersectionality. I will address each of these topics quite 
briefly here. With luck, other scholars can eventually give them the more robust 
attention they deserve. 

Retention rates. Black students already graduate from college at lower 
rates than white students,343 and university leaders should look carefully at 
campus policies that could exacerbate this problem. Not only expulsions but 
also less severe punishments can prevent graduation. For example, a student 
suspended for a year or two may never return. Students with fewer financial re-
                                                        
341  See id. at 17. 
342  Id. at 17–18. 
343  D. SHAPIRO ET AL., SIGNATURE 12 SUPPLEMENT: COMPLETING COLLEGE: A NATIONAL 
VIEW OF STUDENT ATTAINMENT RATES BY RACE AND ETHNICITY–FALL 2010 COHORT 21 
(2017) (“Among students who started in four-year public institutions, black students had the 
lowest six-year completion rate (45.9 percent).”). 
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sources are particularly at risk of having a suspension become a permanent de-
parture from school, especially if they forfeit tuition already paid for the semes-
ter during which a suspension becomes effective. If scholarships are revoked 
upon findings of misconduct, that would compound the effect on students with 
limited means. 

Shadow Law. Administrative law scholars sometimes use the term “shadow 
law” to refer to agency use of informal methods to administer federal law.344 
Shadow law tools, such as policy statements and interpretive rules, allow agen-
cies to regulate without engaging in the formal “notice and comment” process 
generally required for federal regulations.345 In recent years the U.S. Depart-
ment of Education has used a great deal of shadow law—including “Dear Col-
league” letters and other guidance documents—to regulate how colleges and 
universities adjudicate student conduct cases. While the guidance concerning 
burden of proof may have attracted the most attention,346 DOE has gone well 
beyond mandating (or even strongly encouraging) the adoption of certain pro-
cedures. In enforcing Title IX against universities, DOE OCR officials have re-
quired that universities change the definitions of student conduct offenses.347 
Whatever the merits of various university policies created and amended pursu-
ant to DOE diktat, scholars may wish to consider whether federal shadow law 
should regulate sexual practices—among other behavior—of millions of peo-
ple. 

Declining faculty influence. The rapid amendment of student conduct rules 
and procedures in response to federal agency demands illustrates the waning 
power of faculty more generally. Scholars of higher education have observed 
that the prestige and power of university faculty members have declined signif-
icantly since the heady decades following World War II.348 On campuses at 
which faculty have tried to slow or stop the adoption of rules written in re-
sponse to DOE guidance, administrators have enacted them anyway. At Har-
vard Law School, for example, the due process concerns raised by law faculty 
did not stop the university from agreeing to adopt new rules demanded by 

                                                        
344  See, e.g., Stephen M. Johnson, The Internet Changes Everything: Revolutionizing Public 
Participation and Access to Government Information Through the Internet, 50 ADMIN. L. 
REV. 277, 279 (1998). 
345  See 5 U.S.C. § 553 (2012) (“After notice required by this section, the agency shall give 
interested persons an opportunity to participate in the rule making through submission of 
written data, views, or arguments. . . .”). 
346  See Tamara Rice Lave, Ready, Fire, Aim: How Universities Are Failing the Constitution 
in Sexual Assault Cases, 48 ARIZ. ST. L.J. 637, 642 (2016); Amy Chmielewski, Note, De-
fending the Preponderance of the Evidence Standard in College Adjudications of Sexual As-
sault, 2013 BYU EDUC. & L.J. 143, 143–44 (2013). 
347  See supra notes 156–59 and accompanying text (documenting how DOE caused the Uni-
versity of New Mexico to change its definition of sexual harassment, relying upon its own 
Dear Colleague letter as authority). 
348  See generally MARTIN J. FINKELSTEIN ET AL., THE FACULTY FACTOR: REASSESSING THE 
AMERICAN ACADEMY IN A TURBULENT ERA 15–16, 299–306 (2016). 
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DOE.349 The DOE press release noted the “strong leadership” of the law dean 
and university president who adopted policies—such as the “preponderance of 
the evidence” standard and new rules concerning appeals—over vehement fac-
ulty objection.350 Whatever system one might prefer for campus discipline cas-
es, there was once a day in which faculty members would design it. Those days 
have departed. 

Possible disparate treatment of victims by race. As mentioned in the Intro-
duction, this Article focuses on the likely disparate treatment of college and 
university students accused of misconduct and does not devote much attention 
to possible disparate treatment of complainants and other victims. The treat-
ment of victims, however, merits serious attention. First, victims who do not 
receive appropriate responses from colleges and universities are at risk of leav-
ing school or otherwise enjoying lesser access to educational opportunities. Se-
cond, if victims of different races are treated differently, institutions send a ter-
rible message about their commitment to racial equality. Because students of 
different races may have different attitudes toward campus police and other in-
stitutional officials, college and university leaders should consider how best to 
encourage reporting by assault victims from disadvantaged populations. They 
should also consider how to provide resources that serve students of all back-
grounds. 

Intersectionality. Finally, the issues presented in this Article raise poten-
tially competing claims for justice by disadvantaged groups—that is, minority 
men concerned about racial bias in campus discipline processes, and women 
seeking protection from sexual violence. This is an oversimplification of the 
issue, but the tension is real. Most Title IX respondents are men, and racial bias 
in the adjudication of student conduct will injure black men most of all. Con-
currently, most campus sexual assault complainants are women, and any criti-
cism of Title IX enforcement can be seen as an impediment to long-overdue 
efforts to protect women from campus predation. Similar tension has been ob-
served during efforts to reform the adjudication of rape in criminal courts, with 
some critics arguing that new evidentiary rules designed to help prosecutors 
win cases risked the wrongful conviction of minority men.351 Another observer, 
the member of Congress who led the effort to enact the new rules, called them 
“a triumph for the public—for the women who will not be raped and the chil-

                                                        
349  See Elizabeth Bartholet et al., supra note 91 (listing concerns of faculty). 
350  Harvard Law School Found in Violation of Title IX, Agrees to Remedy Sexual Harass-
ment, Including Sexual Assault of Students, U.S. DEP’T OF EDUC., (Dec. 30, 2014), 
https://www.ed.gov/news/press-releases/harvard-law-school-found-violation-title-ix-agrees-
remedy-sexual-harassment-including-sexual-assault-students [https://perma.cc/KP8D-AX 
5M]. 
351  See, e.g., Baker, supra note 17, at 592 (“Poor, minority men with an alleged prior record 
will be much more likely to be falsely identified, improperly tried, and wrongfully convicted 
for stranger rapes that they did not commit.”). 
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dren who will not be molested.”352 The rules continue to inspire scholarly de-
bate decades later.353 

As discussions ensue among campus administrators, faculty, students, and 
others with an interest in how universities regulate student conduct—
particularly sexual misconduct—it may prove wise to consider intersectional 
analyses.354 As Professor Crenshaw has discussed, women of color are not 
simply women who happen to be members of minority groups, nor are they 
members of minority groups who happen to be women. Instead, their “intersec-
tional identities . . . as women of color” yield oppression not fully addressed by 
anti-racism and anti-sexism efforts alone.355 

When campus leaders move to ameliorate racial injustice in college and 
university discipline systems, they should seek feedback from diverse constitu-
encies, thereby increasing the odds that pursuing justice for one group does not 
cause harm to another. Robust action against campus sexual assault need not 
require racial injustice, and colleges and universities should prove able to re-
spond to the problem identified in this Article without hindering appropriate 
enforcement of well-written campus rules.  

CONCLUSION 

College and university disciplinary procedures almost certainly excessively 
punish black students, along with members of other disadvantaged minority 
groups. Campus leaders should act now to collect demographic data that would 
allow analysis of how their discipline systems affect students of different races. 
Further, using its authority under the Civil Rights Act, the U.S. Department of 
Education should mandate the collection of this data and should establish na-
tionwide standards for data reporting so that students, faculty, administrators, 
and the public can compare one institution with another. Concurrently, colleges 
and universities should act to reduce the effect of implicit bias on the student 
discipline process, along with other factors that contribute to disparate impact. 

                                                        
352  See 140 CONG. REC. H23,602 (daily ed. Aug. 21, 1994) (statement of Rep. Susan Moli-
nari) (discussing Federal Rules of Evidence 413, 414, and 415). 
353  See, e.g., Tamara Rice Lave & Aviva Orenstein, Empirical Fallacies of Evidence Law: A 
Critical Look at the Admission of Prior Sex Crimes, 81 U. CIN. L. REV. 795, 795 (2013). 
354  See, e.g., Kimberle Crenshaw, Mapping the Margins: Intersectionality, Identity Politics, 
and Violence Against Women of Color, 43 STAN. L. REV. 1241, 1241–42 (1991). 
355  See id. at 1243–44. For earlier thoughts on intersectionality—in writings not using that 
term of art—see BAYARD RUSTIN, Black Women and Women’s Liberation, in TIME ON TWO 
CROSSES: THE COLLECTED WRITINGS OF BAYARD RUSTIN 256–57 (Devon W. Carbado & 
Donald Weise eds., 2003) (discussing, among other topics, the role of gay men such as Rus-
tin in the civil rights movement and the relationship of black women to mainstream feminist 
activism); see also id. at 284, Black and Gay in the Civil Rights Movement: An Interview 
with Open Hands (“Goodness gracious! You’re a socialist, you’re a conscientious objector, 
you’re gay, you’re black, how many jeopardies can you afford?”). 
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Victims of sexual violence and their supporters protest before a speech by Betsy DeVos on September 7, 2017, at George Mason

University.

 

n September 22, Education Secretary Betsy DeVos announced that she was

eliminating the regulations put in place by the Obama administration in 2011,

which directed college campuses and universities to crack down on allegations of

sexual assault or risk losing federal funding.  The guidelines have generated fierce
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controversy since their inception, mandating that schools hire a Title IX coordinator to

oversee an investigation and provide a grievance procedure where both sides were

allowed to offer witnesses and evidence, but where cross-examination of the accuser was

strongly discouraged. Mediation, even if both parties agreed to it, was forbidden. Perhaps

most controversial of all, the schools were required to apply a preponderance-of-the-

evidence standard, meaning that the accused must be held responsible if the proof

amounted to 50.01 percent.  

The Trump administration’s rescission of the guidelines was decried by sexual assault

survivors, their advocates, 32 Democratic senators, and many prominent feminist

organizations who believed they played a crucial role forcing schools to confront

accusations that many had swept under the rug. But an unlikely group of allies hailed the

decision as long overdue. Yes, there were the usual suspects: conservative Republicans,

criminal defense attorneys, and male students who believed they were wrongfully

disciplined—even expelled—without due process. But the coalition also encompassed a

sizeable number of prominent feminists and left-of-center legal scholars, who found

themselves in somewhat bewildered agreement.

In making the announcement, DeVos noted that the guidelines had been imposed without

“notice and comment”—that is, a chance for the public to weigh in. After issuing a four-

page question-and-answer document to serve as a placeholder, the Department of

Education has formally invited interested parties to offer their thoughts.

As law professor, feminist, and criminal defense attorney, I have written and thought about

this issue quite a bit since reporting on a troubling case out of the University of California

San Diego for Politico Magazine. In that case, “John Doe” was suspended for more than a

year—amounting to a de facto expulsion, because he would have to reapply for admission

—after a finding that he digitally penetrated “Jane Roe.” (Their true names are not part of

the public record.)

The Title IX investigator interviewed 14 witnesses; John was not provided with their

statements. Jane’s accusation was bracketed by two others: that John had raped her the

night before and retaliated against her afterward, neither of which the Title IX investigator

found to be supported by a preponderance of the evidence. At the hearing, Jane said “I

don’t remember if I said yes or no” to the previous night’s sex, and testified that the sex

they had the following night was consensual. John Doe submitted 32 questions to ask Roe;
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the hearing officer asked only nine. When Doe appealed, his punishment was increased

without explanation.

John took his case to the courts; he prevailed in the trial court and lost on appeal. The

school’s handling of John’s case continues to trouble me, in part because there are so many

others like it: students suspended or expelled after a process that seems to afford them

little ability to defend themselves against accusations that may not stand up to scrutiny. 

It is important that schools take sexual assault allegations seriously and deal with them

appropriately. Many women are subjected to sexual assault on campuses and the

consequences can be life-lasting. At the same time, a finding that a student has committed a

sexual assault or sexual misconduct can carry severe consequences, including suspension

and expulsion. 

Given the stakes, it is important to get it right. That means imposing a higher burden of

proof than a preponderance of the evidence, which requires a finding against the accused

even if there is 49.99 percent possibility that the allegations are not true. Instead,

adjudicators should use the standard of clear and convincing evidence—which is still a

rung below the beyond-a-reasonable-doubt standard used in criminal trials—and find the

accused responsible if the accusation is proved to be highly probable or reasonably certain.

It is also critical to offer some form of meaningful cross-examination, whether it is through

an attorney or an advocate trained in that role. The Title IX investigator should not serve

in the dual role of factfinder, but instead pass on the report, witness statements, and

other evidence—all of which should be provided to the accused—to a three-member board

that includes tenured faculty, who are more immune from political pressure. 

Discipline such as long-term suspension and expulsion should be used only in the most

extreme cases. The 2011 guidelines defined sexual assault as any “physical sexual acts

perpetrated against a person’s will or where a person is incapable of giving consent due to

the victim’s use of drugs or alcohol.” That encompasses conduct that ranges from an

unwanted touch or kiss to rape. In some of these cases, it may make sense to provide the

parties with an alternative to the adversarial system. If both parties agree to it, schools

should offer the possibility of mediation or restorative justice, where the two sides engage

with trained professionals in a process that is designed to hold the student accountable for

the conduct and make reparations designed to bring healing to the student who was

harmed. Where the allegations involve potential crimes and the accuser wishes to goYou may also like
Getting Angry at the Right Targets in the

Right Way
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forward with a criminal investigation, the school should still conduct its own process while

making sure it does nothing to interfere with the ongoing criminal case. 

Finally, given what we know about the disproportionate impact of disciplinary policies on

black youth, it is critical that the Department of Education keep data that will allow an

assessment of whether racial bias infects the adjudication of sexual assault complaints. In

the past, the department has kept such data on non-sexual assault disciplinary procedures

in elementary and high schools, with alarming results, including a nationwide statistic

that black children are suspended and expelled at three times the rate of white children. 

In 2016, California’s Lodi Unified School District, which enrolls nearly 30,000 students,

reached a settlement with the DOE’s Office of Civil Rights after a study showed that black

children were more than five times more likely to be suspended than white children for

willful defiance or disruption and nearly seven times more likely to be suspended for

tardiness or truancy. Sadly, there is little reason to believe that the results would be much

different in the context of sexual assault, particularly given our history of stereotyping

young black males as sexual predators.

Staking out a position for due process should not be a matter of identity politics. It should

be a matter of justice. Unfortunately, the 2011 guidelines have cleaved the left wing, with

feminists who denounce DeVos’ decision lobbing verbal grenades like “rape apologist” at

anyone who believes that the guidelines, however well-intentioned, produced unjust

outcomes and were badly in need of revamping. It is time to stop the name-calling and the

vitriol and time to work together to create a system where life-altering findings are based

on reliable evidence, a robust standard of proof, and a process that is fair to both sides.
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ANY sentence containing the phrases “Donald Trump” and “campus sexual assault” could

reasonably be expected to conclude with the word “outrage”. Yet when Mr Trump’s secretary of

education, Betsy DeVos, announced her intention to “revoke or rescind” directives to

universities on handling sexual assault issued by the Obama administration, the move was

quietly welcomed by plenty of colleges. The Obama administration’s determination to

discourage campus sexual assault—which is su�ered by as many as a �fth of women

attending college—was well-intentioned, but poorly thought out.

In 2011 the O�ce of Civil Rights (OCR) sent a “Dear Colleague” letter—named after its

misleadingly congenial salutation—which issued a sweeping reinterpretation of Title IX, a

federal law prohibiting gender discrimination. The letter urged universities to investigate

sexual assaults and conduct hearings assessed on a lower standard of proof, requiring just a

“preponderance of the evidence”, or 51% certainty of guilt. Universities were discouraged from

using a tougher “clear and convincing” standard because this was judged to be “not equitable”.

Because the OCR letter was sent without time for notice and comment—steps that Ms DeVos is

rightly taking in revising the policies now—the letter lacked the force of law. Still, colleges

were cowed into compliance after the OCR threatened to cut o� federal funding to o�ending

institutions.
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Opposition to the Obama-era policies is not just a cause for dubious men’s rights activists or

alt-right agitators. The most prominent critics have been the faculty of Harvard Law School,

who publicly broke away from Harvard University’s new sexual-assault procedures (which

they said lacked “the most basic elements of fairness and due process”) and established their

own. They pointed to the improper role of Title IX compliance o�cers, a newly sprouted type

of academic bureaucrat, who often act as investigator, judge, jury and appeals board all at

once. Some o�cers advise the accusers, making them far from neutral. In some colleges, the

accused are not given complaints, and are not allowed to address the evidence gathered

against them. Other colleges skip hearings altogether, issuing summary judgments after an

investigation.

Stories of malpractice at these courts abound. The University of Southern California launched

an investigation, and eventually expelled, one student after he was accused of abusing his

girlfriend, despite her vehement denials. A federal judge excoriated Brandeis University for its

handling of an investigation �led after two male students, called John and JC in court

proceedings, broke up after a two-year relationship. JC contended in a complaint to university

o�cials that, during their relationship, John would wake him up by kissing him, even when JC

wanted to sleep. The university special examiner concluded that the events constituted

“sexual violence”, and a note was made in John’s permanent record. The possibility of racial

bias also haunts the proceedings. Observers have noted that black men make up a

disproportionate share of the accused.

University o�cials have also constructed their own de�nitions of sexual consent and of

sexual harassment. The University of Wyoming demands that consent should be “voluntary,

sober, enthusiastic, verbal, non-coerced, continual, active, and honest”—a hard-to-enforce

edict. It also o�ers university-recommended sex talk (“I’ve got the ship. You’ve got the

harbour. Can I dock for the night?” is among the least cringe-inducing suggestions). The

expanded policies can also sti�e academic freedom. After Laura Kipnis, a tenured professor at
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Northwestern University, wrote an article on “sexual paranoia” in the academy, two students

�led a Title IX complaint claiming that her article had created a hostile learning environment.

Those who want to keep the Obama-era guidelines in place paint the issue as a zero-sum

contest between the victims and the accused. They point to decades in which women who had

claimed sexual harassment were not believed, and the chronic underreporting resulting from

this. But the antidote to that history is not to punish the innocent and the guilty alike. Others

fans of the status quo point to the cost of providing lawyers and funding independent

investigators. Janet Halley, a Harvard Law School professor who has campaigned against the

regulations, issues this challenge: “What is the cost of innocent students being expelled from

school with a transcript that makes it impossible for them to ever go to a four-year college

again? It’s career-ending.”
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By Ross Douthat

Sept. 13, 2017

Last week Betsy DeVos, the secretary of education, announced that the Trump White House
would be revising the Obama administration guidelines for how colleges and universities
adjudicate accusations of sexual assault.

There were protests outside her speech and spittle‑flecked rants on Twitter, but overall the
reaction felt relatively muted, at least by the standards of reactions to anything Trump‑related or
DeVos‑driven.

Perhaps this was because enough people read The Atlantic, which chose last week to run a three‑
part series by Emily Yoffe on the sexual‑assault policies in question. The series demonstrated
exhaustively what anyone paying close attention already knew: The legal and administrative
response to campus rape over the past five years has been a kind of judicial and bureaucratic
madness, a cautionary tale about how swiftly moral outrage and political pressure can lead to
kangaroo courts and star chambers, in which bias and bad science create an unshakable
presumption of guilt for the accused.

It’s also a cautionary tale with specific implications for cultural liberalism, because it
demonstrates how easily an ideology founded on the pursuit of perfect personal freedom can end
up generating a new kind of police state, how quickly the rule of pleasure gives way to the rule of
secret tribunals and Title IX administrators (of which Harvard, Yoffe notes in passing, now has 55
on staff), and how making libertinism safe for consenting semi‑adults requires the evacuation of
due process.

Liberalism and the Campus
Rape Tribunals
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Rape and sexual assault are age‑old problems. But the particular problem on college campuses
these days is a relatively new one. For ideological reasons, the modern liberal campus rejects all
the old ways in which a large population of hormonal young people once would have had their
impulses channeled and restrained — single‑sex dorms, “parietal” rules for male‑female contact
late at night, a general code emphasizing sexual restraint. Meanwhile for commercial reasons as
well as liberationist ones, many colleges compete for students (especially the well‑heeled, full‑
tuition‑paying sort) by winkingly promising them not just a lack of adult supervision but a culture
of constant partying, an outright bacchanal.

This combination, the academic gods of sex and money, has given us the twilit (or strobe‑lit)
scene in which many alleged sexual assaults take place — a world in which both parties are
frequently hammered because their entire social scene is organized around drinking your way to
the loss of inhibitions required for hooking up. It’s a social world, just as anti‑rape activists and
feminists have argued, that offers an excellent hunting ground for predators and a realm where
far too many straightforward assaults take place. But it’s also a zone in which it is very hard for
anyone — including the young women and young men involved — to figure out what distinguishes
a real assault from a bad or gross or swiftly regretted consensual encounter.

This reality made many colleges shamefully loath to deal with rape accusations at all. But once
that reluctance became a public scandal, the political and administrative response was not to
rethink the libertinism, but to expand the definition of assault, abandon anything resembling due
process and build a system all‑but‑guaranteed to frequently expel and discipline the innocent.

Demonstrators protesting a speech by Betsy DeVos on changes to Title IX enforcement at
George Mason University, in Arlington, Va. Mike Theiler/Reuters
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A few years ago the injustice of this approach was defended on various grounds. Anti‑rape
activists suggested that false accusations of sexual assault were as rare as unicorns, that alleged
victims almost never lied or exaggerated or made mistakes of memory and judgment. Reasonable
center‑left types argued that broadening rape’s definitions and weakening men’s rights could
instill a necessary sort of fear, a kind of balance of terror between male sexual privilege and a
female right to accuse and be believed. A few of my fellow social conservatives agreed: If
unreasonable rules and unfair proceedings discouraged men from pursuing promiscuity and
treating women badly, so much the better for both the women and the men.

None of these defenses looked persuasive once the new order took hold. False rape accusations
are rare in many contexts, yes, but bad systems generate bad cases, and a system designed to
assume the guilt of the accused has clearly encouraged dubious charges and clouds of suspicion
and pre‑emptive penalties unjustly applied.

Meanwhile any balance of terror, as Yoffe points out in the third installment of her series, has
turned out to be racial as well as sexual, since it is a not‑much‑talked‑about truth that minority
students seem to be accused of rape well out of proportion to their numbers on campus. So setting
out to strengthen women’s power relative to men has created a cycle of accusation and
punishment whose injustices probably fall disproportionately on black men.

As for whether the unjust system might nonetheless have some sort of remoralizing effect on
male sexual behavior, I stand by what I argued a few years ago. Offering young men broad sexual
license regulated only by a manifestly unfair disciplinary system imbued with the rhetoric of
feminism seems more likely to encourage a toxic male persecution complex, a misogynistic
masculine reaction, than any renewed moral conservatism or rediscovered chivalry.

Or to put it in the lingo of our time: That’s how you get Trump.

Having gotten him, liberals lately have been arguing that any madness or folly or ideological
mania on their own side pales in comparison with the extremism at work in Trump‑era
conservatism. This argument has force: With Trump in the White House the know‑nothing side of
the right has much more direct political power at the moment than the commissars of liberalism.

But it is also important to recognize that the folly of the campus rape tribunals is not just an
extremism isolated in the peculiar hothouse of the liberal academy. The abandonment of due
process on campus was encouraged by activists and accepted by administrators, yes, but it was
the actual work of the Obama White House — an expression of what a liberalism enthroned in our
executive branch and vested with the powers of the federal bureaucracy believed would defend
the sexual revolution and serve the common good.

It wasn’t a policy from the liberal fringe, in other words. It was liberalism, period, as it actually
exists today and governed from the White House until very recently. And any reader of The
Atlantic who experiences a certain shock at what has been effectively imposed on college



1/23/2019 Opinion | Liberalism and the Campus Rape Tribunals - The New York Times

https://www.nytimes.com/2017/09/13/opinion/devos-campus-rape-liberalism.html 4/4

campuses in the name of equality and social justice will also be experiencing a moment of
solidarity with all of those Americans who prefer not to be governed by this liberalism, and voted
accordingly last fall.

I invite you to follow me on Twitter (@DouthatNYT).

Follow The New York Times Opinion section on Facebook and Twitter (@NYTopinion), and sign up for the Opinion Today

newsletter.  
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Lawyers: DeVos is bringing due process to campus sexual assault
cases

By Justin Dillon and

Matt Kaiser

September 11, 2017

Lawyers Justin Dillon and Matt Kaiser have represented dozens of students nationwide in campus sexual
assault cases. Here, they write their opinion about the speech Education Secretary Betsy DeVos gave
Thursday on campus sexual assault, in which she promised to replace the ‘failed system’ the Obama
administration had put in place. 

Yesterday, in a speech that we suspect was secretly cheered by every university general counsel in the country,
Education Secretary Betsy DeVos signaled that the era of wild Title IX over-enforcement is about to come to
and end.

This is extraordinarily good and long-overdue news for anyone who cares about due process on college
campuses.

The over-enforcement era started in April 2011, when the Education Department issued a “Dear Colleague
Letter” to schools telling them how it would evaluate their handling of sexual misconduct allegations on
campus.

Since then, the department has essentially required college administrators — few of whom have any legal
training — to be police, lawyer, judge, jury and often executioner for both sides whenever an allegation of
sexual misconduct is raised.

Unsurprisingly, schools aren’t very good at this.

They err often. And given the enforcement regime under the previous administration, usually in favor of the
accusers, not the accused.

DeVos’s speech signaled a major departure from this trend, but not in the way that many of her critics were
likely expecting.

Given the shocking amount of vitriol that has been routinely directed at DeVos — whom many consider to be
the most reviled member of President Trump’s Cabinet — her critics likely thought that she would give a speech
that throat-cleared with a nod to accusers then proceeded quickly to arid notions of due process.

The speech, however, was anything but that.
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It was strikingly compassionate and will be hard for even her most ardent opponents to caricature, although
they have already begun to criticize it. Her prepared remarks used the word “survivor” — a shibboleth in the
victims’ rights movement — no fewer than 16 times.

That is three more times than the word “accused” appeared, even when used as a verb.

DeVos outlined both what has gone wrong with the Obama-era approach and gave a few hints about how we
might fix it.

Her compassion for both those who have been affected by sexual violence, and those who have had their lives
shattered by a false complaint, was moving and inspiring.

As lawyers who have represented scores of students in campus sexual misconduct proceedings across the
country, we applaud the secretary’s careful, evenhanded, and sympathetic approach to a very difficult problem.

DeVos did not give a detailed plan for what she proposes. She did say that the department’s next step will be to
do what the Obama administration should have done: Open the federal regulations regarding campus sexual
misconduct to “notice and comment” — basically, they will tell the public what they propose to do and give
those affected an opportunity to comment on that proposal.

Last year, we sued the department to have the prior regulations disregarded because they weren’t subject to
notice and comment. The secretary is right to follow the law with these proposals.

It isn’t yet clear, however, what people will be noticing then commenting on. DeVos praised recent proposals
issued by the American Bar Association, the American College of Trial Lawyers and by two private lawyers who
often represent schools, but she didn’t say which options they would pick and what the rules might look like.

There are very interesting things about all of those proposals, and we suspect that if done right, all of them have
the potential to strike the right balance between respecting the due-process rights of the accused and the
individual needs of the accusers.

It’s also heartening to see that the proposals she’s considering reaffirm our nation’s centuries-old commitment
to procedures that resolve factual disputes by giving both sides a fair hearing.

And there is still more uncertainty about the speech. As of today, no one knows not only what the law is going
to be — they also don’t know what it is right now.

The 2011 Dear Colleague Letter is gone; that much is clear. What isn’t clear is what will replace it as the notice-
and-comment process marches on.

It seems reasonable to expect that, in the next few weeks, the Office for Civil Rights will formally withdraw the
letter and issue interim guidance on which schools can safely rely in the meantime.
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Anything short of that would further compound the problem that the secretary is trying to solve — mainly,
giving both schools and interested parties a clear sense of what their obligations are.

In the end, champions of due process should cheer Secretary DeVos’s speech, and those who want to “start by
believing” accusers — a common refrain — should also be cautiously optimistic that the Education Department
will strike a sensitive and careful balance between the rights of the accused and the needs of the accuser.

We never expected to praise the Trump administration’s commitment to the rule of law, but Secretary DeVos’s
speech has made us do just that — and she has done it in a strikingly thoughtful and sensitive way.

0 12 Comments
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Betsy DeVos is not especially qualified to perform any aspect of her job. The secretary of education got her
current gig by donating oodles of cash to Republicans, including many of the senators who voted to confirm
her. Her tenure thus far has been a calamity. In her first month on the job, she revoked protections for
transgender schoolchildren and praised America’s segregated education system. After those early mishaps,
DeVos largely retreated from the public eye and has allowed her agency to drift into aimless irrelevance.

Last Thursday, however, DeVos roared back into the spotlight with a trenchant speech promising to overhaul
federal rules regarding campus sexual assault. Most progressives understandably rolled their eyes: Given
DeVos’ glaring inadequacies, it may be difficult to imagine she will approach this topic in good faith or make
genuine improvements to the current rules. While this cynicism is perfectly rational, the reality is that our
current system is so terrible that DeVos probably can’t make it much worse. She may be an unqualified
oligarch, but liberals should hear out her proposals before dismissing them out of hand.

DeVos’ Thursday speech focused on a federal law, Title IX, which prohibits schools that receive federal funding
from discriminating on the basis of sex. Sexual abuse and harassment qualify as sex discrimination, and
universities that fail to properly prevent and address sexual violence may lose their funding or be sued by
victims. In 1997, the Department of Education’s Office for Civil Rights promulgated guidelines explaining how
universities should evaluate and respond to sexual harassment on campus. These instructions included a
broad outline of “prompt and equitable grievance procedures” that institutions should use when students
report sexual abuse.

In 2011, OCR issued a “Dear Colleague” letter laying out more specific rules for campus sexual assault
investigations. The OCR letter asserted that universities must use a “preponderance of the evidence” standard
to evaluate guilt, meaning the accused must be disciplined if a fact-finder is 51 percent certain he is guilty. The
letter also stated that schools should allow a student to appeal if her alleged abuser is found not guilty.
Moreover, OCR discouraged schools from allowing the accused to cross-examine accusers because this
experience “may be traumatic or intimidating” to the alleged victim. Finally, the letter clarified that schools can
forbid the accused from using a lawyer throughout the Title IX process.

OCR later claimed that this guidance letter merely “reminded” schools of their Title IX obligations. In reality,
however, it imposed stringent new requirements upon schools and sharply limited the rights of the accused.
Universities quickly adopted the letter’s procedures, often to disastrous effect. DeVos detailed some of the
most egregious injustices in her Thursday speech, while a recent article by the Atlantic’s Emily Yoffe details
how universities’ Title IX hearings have become kangaroo courts. And Laura Kipnis’ new book Unwanted
Advances vividly illustrates how students can use current Title IX rules to retaliate against innocent professors.

The core problem with Title IX, as interpreted by the OCR in 2011, is that it strips any semblance of due
process from the accused. In criminal proceedings, due process encompasses the right to an attorney, the
right to cross-examine accusers and witnesses, protections against double jeopardy, and the presumption of
innocence. The 2011 letter jettisoned these safeguards because disciplinary proceedings are not criminal; the
most a school can do is expel a student. But expulsion is a serious penalty that interrupts students’ lives,
tarnishes their academic record, and diminishes their future job opportunities. And the Constitution does afford
at least some due process protections for public university students. Shouldn’t Title IX procedures ensure that
students and professors accused of sexual misconduct are given a real opportunity to defend themselves?

A concern for due process is not an inherently partisan issue, and it’s not just
conservatives who have objected to the new regime. A number professors from
top law schools have urged OCR to revise Title IX rules. Liberal law faculty have also exhorted their schools to
reintroduce fairness into disciplinary proceedings. On Friday, feminist law professor and Slate contributor Lara
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Bazelon cautiously praised DeVos’ effort to “get it right,” and Harvard Law’s Jeannie Suk Gersen, also a liberal
feminist, lauded her for “proceeding exactly as an agency head should.” Both writers offer some eminently
reasonable reforms: Raise the standard of proof to “clear and convincing evidence”; allow cross-examination
of witnesses; provide the accused with an advocate; and create an independent appellate process. These
should not be objectionable proposals.

But for the broader American left, the deck is already stacked against DeVos—and for good reason. The
president who appointed her has bragged about committing sexual assault, and DeVos herself has met with
“men’s rights activists” who dismiss claims of sexual abuse. More troublingly, Candice Jackson, the acting
head of OCR, has claimed that “90 percent” of campus rape accusations “fall into the category” of “we were
both drunk” and “she just decided that our last sleeping together was not quite right.” Jackson quickly
apologized, but her comment indicated an unjustified skepticism toward assault victims that could infect the
office’s investigations.

So, no, DeVos and her staffers are not the people whom progressives would choose to rewrite Title IX rules.
But the fact remains that the current regime is broken and that DeVos has an opportunity to fix it. Liberals have
plenty of reasons to distrust her, but they shouldn’t reject her stab at reform without hearing what she has to
offer. Nor should they bemoan the demise of the 2011 guidelines. Those rules deserved to die. It’s just
unfortunate that DeVos has to be the one to kill them.
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Betsy DeVos is right about campus sexual assault

@ Updated 5:07 PM ET, Mon September 11, 2017

By Cathy Young

Story highlights

Cathy Young: Betsy DeVos announced she'd

reverse Obama guidelines on campus sexual

assault, and was widely derided

Young: But DeVos was right to defend due

process for the accused, who "must know

that guilt is not predetermined."

Editor's Note: Cathy Young is a contributing editor at Reason

magazine and a columnist for Newsday. Her book, "Ceasefire!

Why Women and Men Must Join Forces to Achieve True

Equality" was published by The Free Press in 1999. The

opinions expressed in this commentary are solely those of the

author.

(CNN) — Last Thursday, Education Secretary Betsy DeVos
made a speech announcing the reversal of Obama-era policies
on campus sexual assault under Title IX, the federal law on
gender equity in education. This was met with a wave of
outrage on social media and in progressive publications. There

were angry accusations that the move would harm women and protect rapists; a #StopBetsy hashtag sprang up
on Twitter.

Why the fury? DeVos o�ered a full-throated defense of due process, asserting that "every survivor of sexual
misconduct must be taken seriously" but "every student accused of sexual misconduct must know that guilt is not
predetermined."

It is the right message, whatever one thinks of the messenger.

Campus sexual assault guidance to be reviewed 01:56

 



1/23/2019 Betsy DeVos is right about campus sexual assault (opinion) - CNN

https://www.cnn.com/2017/09/11/opinions/betsy-devos-is-right-about-campus-sexual-assault-young/index.html 2/4

DeVos had harsh words for Barack Obama's administration,
charging that it "weaponized the [Department of Education]
O�ce for Civil Rights to work against schools and against
students." That was a reference to the administration's 2011
"Dear Colleague" letter to college presidents, which issued
directives on Title IX enforcement — later backed by a threat
to withhold federal funds from schools found noncompliant.

Notably, those guidelines mandated a "preponderance of the
evidence" standard in sexual misconduct complaints;
previously, most elite universities and many other schools had
used the higher standard of "clear and convincing evidence."
Under the preponderance rule, those adjudicating the case
must find against the defendant if the probability of guilt is
even slightly more than 50-50. In practice, it's a de facto coin
toss — with federal pressure to be tough on sexual assault
adding strong incentives to err on the side of the accuser.

The fallout can be seen in the Kafkaesque horror stories
DeVos recounted — but also in dozens of lawsuits by students
expelled on dubious charges. The courts have been
increasingly sympathetic to these plainti�s, some who say
they were victims of anti-male gender bias. This seems
plausible when one considers cases in which young men are
selectively punished for drunk sex even though both parties
are equally intoxicated and equally active in the encounter.

In one such case, at Occidental College in 2013, students
"John Doe" and "Jane Doe" had sex after an alcohol-soaked
party in his dorm room. After Jane Doe complained to
Occidental, an internal review panel found that Jane Doe was

too drunk to consent and that John Doe had sexually assaulted her. The college expelled him.

According to a court filing by John Doe's lawyer, after leaving with friends, Jane texted John about coming back,
asked if he had a condom, and walked downstairs to his room, texting a friend that she was about to have sex. A
few days later, according to the brief from John Doe's lawyer, Jane Doe sought counseling and was advised to talk
to two professors involved in anti-sexual assault activism; they encouraged her to file a complaint. John Doe's
lawsuit against Occidental is still pending.

In a 2014 case at Amherst College, another "John Doe," whose lawsuit was recently settled out of court, was
branded a perpetrator when he was arguably the victim: The school accepted his claim that he had no memory of
the incident due to intoxication, while the female student's text messages appeared to confirm she initiated the
sexual contact.

DeVos' attention to the wrongly accused rankles advocates
who say such cases are incredibly rare. One commonly cited
figure, from a 2010 study, is that 2% to 8% of campus rape
reports are false. Yet even that small number warrants taking
innocence seriously. What's more, it includes only reports
proven to be knowingly false; more than half of all complaints
in the same study were closed, due to inconclusive evidence
or allegations that did not meet the definition of sexual assault.
Ultimately, no one knows how many people are wrongfully
accused. But this should not be a victimhood contest or a
numbers game.

Justice for all is not a matter of statistics. As DeVos put it: "Any
school that refuses to take seriously a student who reports

HH

Related Video: 2016: Baylor leadership
accused of rape coverup 03:44
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sexual misconduct is one that discriminates. And any school
that uses a system biased toward finding a student
responsible for sexual misconduct also commits
discrimination."

DeVos is also correct when she faults "broad and ambiguous definitions of assault," such as failure to obtain
su�ciently clear consent to a specific act during a mutually desired encounter, or waking up your partner with a
kiss (an o�ense that, in part, got a gay man expelled from Brandeis University). And she is correct that neither the
accused nor victims are well-served by a university justice system in which people with no forensic or legal training
play cop, prosecutor and judge.

With all the baggage the Donald Trump presidency carries on
both women's issues and civil rights, DeVos' rebuke of current
campus rape policies is easy to portray as an assault on
women's gains. Yet it echoes critiques by feminists, including
Harvard law professors Janet Halley and Jeannie Suk, and
veteran journalist Emily Yo�e, whose three-part series on the
subject was launched on the website of The Atlantic the day
of DeVos' speech.

Some rape survivors agree, too. Meaghan Ybos, a Memphis,
Tennessee, woman who was attacked by a serial rapist as a
teenager in 2003 and started an organization called People
for the Enforcement of Rape Laws after the police botched
her case, told me in a Twitter direct message conversation
that DeVos' speech left her "cautiously hopeful."

Expanding the definition of sexual misconduct, "as the Obama
OCR has done," doesn't help victims, wrote Ybos (who is, for the record, no Trump supporter). "It trivializes sexual
violence." Ybos knows there are problems with the way the police handle rape complaints, but hopes that "under
DeVos, the Department of Education will stop using those problems as fodder to justify campus rape tribunals."

As for practical change, for now DeVos is seeking public feedback on how to improve the system. One model she
has mentioned — referring Title IX sexual assault complaints to "regional centers" that would coordinate their work
with law enforcement — is a promising idea. (DeVos credited it to former prosecutors Gina Smith and Leslie
Gomez; a similar proposal has been made by George Washington University law professor and civil rights advocate
John Banzhaf.)

Will DeVos' reform project succeed? Given the odium in which
this administration is held in academia, as well as its general
unpopularity and incompetence, the odds are not good: Even
if DeVos formally rescinds the Obama administration guidance,
college administrators will likely be under pressure from
feminist and social justice groups to stick with their post-2011
rules, and the consensus to develop alternative structures
such as the regional centers may never emerge.

Still, DeVos deserves praise. While she has been deservedly
criticized in the past for poor knowledge of educational issues,
the speech announcing her intention to rescind the Obama
guidelines was reasonable, compassionate, and important in
asserting the "non-negotiable principles" of fairness.

The backlash shows a disturbing mindset equating accusation
with guilt. How ironic that some of the same people who
accuse the Trump administration of wanting to gut civil rights

also excoriate DeVos for wanting more respect for due process.

Related Video: Are campus rape
statistics accurate? 04:55

Related Article: Betsy DeVos' huge step
back for college women's safety
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Related Video: DeVos' answer on school
discrimination 01:30
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O ver the summer, anticipation over what the Education Department might do
about campus sexual assault heightened as the Education Secretary, 
, held  with groups advocating for the interests of

universities, sexual-assault victims, and accused students—including one men’s-rights
group accused of harassing women online. DeVos’s civil-rights head, Candace Jackson,
alarmingly, told the  that “90 percent” of campus accusations are over drunk or
breakup sex.

N�s Desk

Betsy DeVos, Title IX, and the “Both
Sides” Approach to Sexual Assault

By Jeannie Suk Gersen September 8, 2017

If another official in another Administration had made the same statements as the Education Secretary, Betsy

DeVos, they would be seen as reasonable, even banal.
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As the new school year began in earnest, widespread fears of a “rollback” of Title IX
enforcement accompanied DeVos’s long-awaited policy speech, which was delivered on
Thursday, at George Mason University. Promising to continue to enforce Title IX and
saying that “campus sexual misconduct must continue to be confronted head-on,”
DeVos announced the launch of “a transparent notice-and-comment” process wherein
the Education Department will receive comments from the public, “to incorporate the
insights of all parties.” (This is the standard legal process for agencies making binding
legal rules.) After the speech, DeVos explicitly  that, while the Obama
Administration’s policies on sexual misconduct are not now being rescinded, the current
process—which will take months, if not years—will eventually lead to legal rules that
are intended to replace them.

Title IX requires schools that receive federal funds not to discriminate on the basis of
sex. The law itself does not mention sexual violence, but its interpretation by courts and
by the Education Department since the law’s passage, in 1972, has led to the common
understanding that Title IX’s ban on sex discrimination requires schools to address
sexual violence among students.

Criticizing the previous Administration’s enforcement methods, DeVos said that
“rather than engage the public on controversial issues, the Department’s Office for Civil
Rights has issued letters from the desks of un-elected and un-accountable political
appointees.” She was primarily referring to the “Dear Colleague Letter” issued by the
Obama Administration in 2011, which provided instructions on how schools must
investigate and adjudicate accusations of sexual violence. The letter itself stated that it
could not create any new legal obligations, because it was issued without the process of
public comment that is required to make an agency’s pronouncements legally binding.
Yet the Education Department seemed to treat the letter as if it were law in
investigations and enforcement proceedings against schools. The Dear Colleague
Letter has also become a powerful dual symbol: of support for sexual assault victims on
the one hand, and of failures of campus due process on the other.

The non-binding status of the Dear Colleague Letter meant that a new Administration
could easily retract it with another letter, much in the same way that 

 earlier this year. But
DeVos pointedly did not do this, declaring, “The era of ‘rule by letter’ is over.” Instead,

told CBS Newstold CBS Newstold CBS Newstold CBS Newstold CBS Newstold CBS Newstold CBS Newstold CBS Newstold CBS Newstold CBS Newstold CBS News

the Trumpthe Trumpthe Trumpthe Trumpthe Trumpthe Trumpthe Trumpthe Trumpthe Trumpthe Trumpthe Trump
Administration retracted the guidance on transgender studentsAdministration retracted the guidance on transgender studentsAdministration retracted the guidance on transgender studentsAdministration retracted the guidance on transgender studentsAdministration retracted the guidance on transgender studentsAdministration retracted the guidance on transgender studentsAdministration retracted the guidance on transgender studentsAdministration retracted the guidance on transgender studentsAdministration retracted the guidance on transgender studentsAdministration retracted the guidance on transgender studentsAdministration retracted the guidance on transgender students
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she announced that the agency would engage in precisely the notice-and-comment
rulemaking process that the Obama Administration chose to skip.

Judging by DeVos’s speech, what has been portrayed as a rollback of Title IX is really
an embrace of a framework of compatibility: one in which Title IX seriously addresses
sexual violence and also requires fairness to the accuser and the accused. (Disclosure:
Last month, I joined three feminist law faculty at Harvard in submitting a comment to
the Education Department urging policy revisions along these lines. I was also a
signatory to an open letter from twenty-eight members of Harvard’s Law School
faculty, published in 2014, that DeVos approvingly cited in Thursday’s speech.) DeVos
drew on the stories of victims and accused students to reject the idea that the system
could serve only one or the other. “Any school that refuses to take seriously a student
who reports sexual misconduct is one that discriminates. And any school that uses a
system biased toward �nding a student responsible for sexual misconduct also commits
discrimination.” Since 2011, dozens of courts  that schools that do not
give accused students a fair process may also be committing sex discrimination under
Title IX.

The rejection of an either/or mentality—one in which the education system is either
“for” or “against” victims of sexual violence—was striking also in DeVos’s nod to the
growing phenomenon of female students who are accused of sexual misconduct on
campus, underscoring that a respect for basic fairness and due process bene�ts both
women and men. She pointed to a recent case in which the University of Southern
California disbelieved a female student’s insistence that she had merely “roughhoused”
with her boyfriend, and expelled him for his alleged abuse over her objection. Calling
the “current reality” a “failed system” in which “everyone loses,” DeVos noted, “Survivors
aren’t well-served when they are re-traumatized with appeal after appeal because the
failed system failed the accused.” When schools use an unfair process to discipline
students, she suggested, even guilty parties can be vindicated later in lawsuits in court.
Sloppy campus processes lead to general lack of con�dence in the results, and further
undermine the interests of sexual-assault victims.

In short, DeVos appears to be proceeding exactly as an agency head should: give notice,
take comments, and explain why a given policy is being adopted. But the intent to
depart from an Obama-era policy, which itself did not go through those steps, will

have made clearhave made clearhave made clearhave made clearhave made clearhave made clearhave made clearhave made clearhave made clearhave made clearhave made clear
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undoubtedly garner outrage and dismay. “We must continue to condemn the scourge of
sexual misconduct on our campuses,” she said. “We can do a better job of making sure
the handling of complaints is fair and accurate,” she also said. If these statements were
made by a different official in a different Administration, they would seem rational,
uncontroversial, and even banal. The idea that an adjudicatory process should be fair to
both sides is about as basic as any facet of American law can be, even when it is
articulated by an individual who is noncommittal on the basic educational rights of
L.G.B.T.Q. students and students with disabilities, and who believes that guns belong
in schools to protect against grizzly bears. But in these times, especially following the
equivocal , the
very concept of “both sides” may approach moral peril (to say nothing of the fact that

).

VIDEO FROM THE N� YORKER

How Trick Plays Subvert Expectations at the Super Bowl

In the period since the Obama Administration �rst brought sexual assault to the
foreground of Title IX enforcement, the courts’ and the public’s views have developed
to crystallize around the idea that Title IX protects the fair treatment of accusers and
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accused, women and men. What promises to emerge from the new rulemaking process
—which will generate mountains of public input—is more, rather than less, regulation
and enforcement of schools’ obligations to all parties under Title IX.

Jeannie Suk Gersen is a contributing writer to The New Yorker and a professor at Harvard

Law School. Read more »

Video

The Underground University That Won’t Be Stopped

In Georgia, undocumented immigrants, who are banned from the top public universities, have a school of their

own.
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The Washington Post

Opinions

Betsy DeVos’s remarks on campus sex assault were right on target

By Editorial Board

September 8, 2017

THURSDAY'S SPEECH by Education Secretary Betsy DeVos had been billed as a major policy address on Title
IX enforcement, and the expectation was that she would immediately rescind Obama administration guidelines
on how colleges and universities handle campus sexual assaults. Given this administration's disregard for
matters of civil rights, it seemed best to gird for the worst: full retreat. That Ms. DeVos instead opted for a
deliberative approach, including public input about potential changes, was a welcome surprise. It should be
encouraged by those who want a just handling of these fraught cases.

In remarks at George Mason University's Antonin Scalia Law School, Ms. DeVos said the Education
Department would begin a notice and comment period to gather information and evidence to revamp federal
guidelines dealing with campus sexual assault. A "Dear Colleague" letter issued by the department's Office for
Civil Rights in 2011 fundamentally changed how colleges and universities respond to complaints of sexual
misconduct by outlining the responsibility of schools receiving federal funds to provide equal access to
education under Title IX.

Being held accountable — with the threat of a loss of money — forced colleges and universities to finally
confront the problem of sexual assault and other misconduct. They were obliged to investigate, rather than
cover up, complaints and to offer protections to victims of sexual abuse. At the same time, legitimate questions
have been raised about whether there was an overreach by the Obama administration in its prescriptions that
resulted in imbalances and injustices. Ms. DeVos, while crediting the Obama administration for bringing the
issue of campus sexual assaults "into the light of day," blasted the current system as failing both victims and the
accused and being too onerous for administrators.

Advocates for survivors of sexual violence seized on her criticism — in particular her concern about the need for
due process for the accused — as a betrayal that backtracks on protections for victims. But Ms. DeVos was
unequivocal in stating that there must be no tolerance for sexual misconduct and that universities and colleges
have a responsibility to combat it.

She is not alone in seeing some problems with how the guidelines have been implemented, as she illustrated
with stories from students — both survivors and those accused — about how the system failed them. In a
detailed examination, the Atlantic's Emily Yoffe argued that many remedies pushed on campuses "are unjust to
men, infantilize women, and ultimately undermine the legitimacy of the fight against sexual violence." Groups
such as the American Association of University Professors and the American College of Trial Lawyers have
called for changes in the standard of proof used in campus disciplinary proceedings. Professors in the law
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schools at Harvard University, the University of Pennsylvania and other institutions wrote an open letter about
their concern over the absence of due process.

Given the Trump administration's track record and some of Ms. DeVos's dubious staff appointments, it's
understandable that there would be wariness about where the department might be headed on this critical
issue. But Ms. DeVos promised to "seek public feedback and combine institutional knowledge, professional
expertise and the experiences of students to replace the current approach with a workable, effective and fair
system." She shouldn't be attacked for that but rather made to live up to it.

Read more here:

The Post's View: Myths about sexual assault on campus from the Department of Education

The Post's View: A college's willful blindness to a sexual assault scandal

Mili Mitra: What Betsy DeVos doesn't understand about Title IX and campus sexual assault

Cleta Mitchell and Trent Lott: Rethinking how we deal with campus sexual assault

Lara Bazelon and John Villasenor: Colleges should change how they handle sexual assault

0 381 Comments
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COMMENTARY 

Protecting Due Process in Sexual-
Assault Cases on Campus
By Christina Hoff Sommers SEPTEMBER 08, 2017

used to wonder what was worse:

Republican politicians ignoring

women’s issues or Republican

politicians talking about them. The recent

speech by Secretary of Education Betsy

DeVos is a welcome exception: Her address

on the need to reform campus sexual-

assault procedures was empathetic and

judicious. She offered a way forward that

should appeal to fair-minded people across

political and cultural divides.

"One rape is one too many," she said. But, she added, "One person denied due process is

one too many."

She acknowledged the suffering of both victims of sexual assault and those falsely

accused of assault: "Every survivor of sexual misconduct must be taken seriously. Every

student accused of sexual misconduct must know that guilt is not predetermined." Those

are non-negotiable principles, and she promised to revamp the current system for

adjudicating cases of campus sexual assault, which she called "broken."

That broken system was created by a letter from a little-known public official. No one in

the House or Senate voted for it, and no judge reviewed it. The public was not notified in

advance and did not discuss it before it was issued. On April 4, 2011, Assistant Secretary
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of Education Russlyn Ali sent out her now-famous "Dear Colleague" letter to colleges

across the country.

The letter advised them to determine guilt in sexual-assault cases by the lowest standard

possible — a preponderance of evidence — and to "minimize the burden on the

complainant." It said nothing about the rights of the accused. Informal measures for

resolving "he said, she said" confrontations were ruled out of order. "In cases involving

sexual assault," Ali instructed, "mediation is not appropriate even on a voluntary basis."

Ali thought college administrators were doing too little to protect students from the

reported epidemic of sexual violence and harassment on campus. I have argued

elsewhere that these reports were exaggerated, and that most college officials did take the

problem seriously, but I don’t question her sincerity. I do question her judgment and her

right to regulate by fiat. Secretary DeVos was right to say, "Instead of working with

schools on behalf of students, the prior administration weaponized the Office for Civil

Rights to work against schools and against students."

Colleges were panicked by Assistant Secretary Ali’s "Dear Colleague" letter and rushed to

meet the new requirements. They revamped their disciplinary committees and hired Title

IX officers to run programs with titles like the Office for Sexual and Gender-Based Dispute

Resolution. According to Emily Yoffe, Harvard has 55 full- and part-time Title IX

coordinators. Princeton has 41.

Fearing Title IX investigations and loss of federal funding, many colleges set up

extrajudicial sex courts, where defendants could be found guilty of a crime even if there

was a 49.9 percent chance that they were innocent. At last count, more than 150 lawsuits

have been filed since 2011 by students (mostly young men) alleging unfair treatment in a

campus sexual-assault proceeding.

Consider the case of "John Doe," a 21-year-old Asian-American senior at Amherst

College. In December 2013, he was expelled for sexual assault. The young woman, whose

roommate was dating Doe at the time, brought charges nearly two years after the alleged

event. He vehemently denied them, and her story kept changing. First she described the

encounter as consensual, then said it began consensually and turned nonconsensual,

then said it was assault. The college acknowledged that he was blackout drunk at the
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time, and that she wasn’t — which means, if anything, that she may have violated sexual-

assault policy. In a Kafkaesque trial, without benefit of counsel, cross-examination, or

appeal, he was found guilty and expelled.

But then, with the help of a lawyer, the accused student gained access to text messages

that the young woman had sent during and immediately after the alleged assault. The

texts make it clear that she initiated the encounter. She texted a friend afterward, worried

about what would happen if her roommate found out: "She’ll never speak to me again."

The friend had a suggestion: "Put all the blame on [Doe]." But she dismissed that, saying "

[My roommate] knows me — pretty obvious I’m not an innocent bystander." And then

she texted another male student and invited him over for sex, immediately after her

alleged rape.

When John Doe presented Amherst with the exculpatory texts, it refused to reconsider. A

spokesman explained that the college’s disciplinary process was consistent with federal

requirements and fair to all parties. "That process was followed in this case," he said.

The spokesman was right about following the federal requirements. And that’s the

problem. Those requirements threaten principles at the heart of the American legal

tradition. Due process is guaranteed by both the Fifth and the 14th Amendments to the

Constitution. Those accused of a crime have the right to an unbiased and speedy trial, to

be notified of the charges and evidence against them, to cross-examine adverse

witnesses, and to be represented by a lawyer. Due process does not guarantee justice, but

without it injustice is nearly certain.

DeVos does not plan to answer the "Dear Colleague" letter with a letter of her own. "The

era of ‘rule by letter’ is over," she said in her speech Thursday. She promises to use a fair

and transparent procedure — the "due process" that regulatory agencies are ordinarily

required to follow, which Ali’s "Dear Colleague" letter ignored — involving experts and

advocates from all sides. DeVos showed an openness to a range of proposals for

reforming campus procedures from groups across the political spectrum, including the

American Bar Association and Harvard law professors. Her revamping of Title IX could

turn out to be a rare occasion for bipartisan cooperation.
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Unfortunately, the initial signs are not good. #StopBetsy is trending on Twitter.

Prominent Democrats are lining up to denounce the secretary. Andrew Cuomo, governor

of New York, tweeted: "Betsy DeVos’ proposal is about to make campuses less safe. New

York State stands with survivors." But shouldn’t New York State also stand with due

process and the Constitution?

Given our poisonous political atmosphere, many will view even a sane and necessary

reform as illegitimate. In their zeal to oppose all things Trump, liberal political leaders

and college administrators may abandon a generation of students to what DeVos rightly

called a "failed system."

Christina Hoff Sommers is a resident scholar at the American Enterprise Institute. She is

the author of several books, including The War Against Boys (Simon & Schuster, 2000).

© 2019 The Chronicle of Higher Education
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The Uncomfortable Truth About Campus
Rape Policy

PETER YANG

This is the first story in a three-part series examining how the rules governing sexual-assault

adjudication have changed in recent years, and why some of those changes are problematic. Read

the second installment here, and the third one here.

WADWO “KOJO” BONSU, 23, was on track to graduate in the spring of 2016
with a degree in chemical engineering from the University of Massachusetts

at Amherst. Bonsu, who was born in Maryland, is the son of Ghanaian immigrants.
He chose UMass because it gave him the opportunity to pursue his two passions,
science and music. He told me he hoped to get a doctorate in polymer science or
chemical engineering. At UMass he was a member of the National Society of Black
Engineers. He also joined a fraternity (he was the only black member), played
guitar in a campus jazz band, and tutored jazz guitarists at a local high school.

At many schools, the rules intended to protect victims of sexual assault mean
students have lost their right to due process—and an accusation of wrongdoing
can derail a person’s entire college education.
EMILY YOFFE SEP 6, 2017
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Listen to the audio version of this article:

Feature stories, read aloud: download the Audm app for your iPhone.

In the early hours of Saturday, November 1, 2014, Bonsu, then a junior, was at the
house where many of his fraternity brothers lived. There he ran into another junior,
whom I’ll call R.M., a white female marketing student. According to a written
account by R.M., who declined to be interviewed for this story, the two started
talking and smoking marijuana; eventually they kissed. As she wrote, “It got more
intense until finally I shifted so that I was straddling him.” She told him she wasn’t
interested in intercourse and he said he was fine with that.

Then, she wrote, “I started to move my hand down his chest and into his pants.”
R.M. interrupted this to take a phone call from a female friend who was also at the
house and trying to find her. The call ended and then, R.M. wrote, “I got on my
knees and started to give him a blow job.” After a short time, “I removed my mouth
but kept going with my hand and realized just how high I was.” She wrote that she
felt conflicted because she wanted to stop—she said she told him she was feeling
uncomfortable and thought she needed to leave—but that she also felt bad about
“working him up and then backing out.” (In Bonsu’s written account, he stated that
R.M. said she needed to leave because she was concerned her friend might “barge
in” on them.) The encounter continued for a few more minutes, during which, she
wrote, he cajoled her to stay—“playfully” grabbing her arm at one point, and
drawing her in to kiss—then ended with an exchange of phone numbers. R.M. had
not removed any clothing.

R.M. then went down to the kitchen to find her friend. As she explained in her
statement, “[My friend] knows I was with Kojo. She probably told all the brothers
in the room, and they’re gonna hate me when they find out”—she didn’t explain
why. “I can never come back here.” Her friend started teasing her, asking how it
had gone. R.M. was a resident adviser in her dormitory—someone tasked with
counseling other students—and at that moment, she wrote, “as my RA training
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kicked in, I realized I’d been sexually assaulted.” She wrote that while in retrospect
she should have left if she didn’t want to continue the encounter, she hadn’t
wanted to be a bad sport—“that UMass Student Culture dictates that when women
become sexually involved with men they owe it to them to follow through.” She
added, “I want to fully own my participation in what happened, but at the same
time recognize that I felt violated and that I owe it to myself and others to hold him
accountable for something I felt in my bones wasn’t right.”

As she talked with her friend, R.M. wrote, she became distraught. She contacted
the RAs on duty and reported that she had been sexually assaulted. The RAs called
the campus police, who notified the Amherst police. R.M. gave her clothes to a
police officer for evidence, although she said she was not ready to file charges.
Then she went to the hospital, where she was given a battery of medications for
possible STDs.

Just before Thanksgiving, according to a federal lawsuit filed against the university
by Bonsu’s attorney, Brett Lampiasi, R.M. went to the dean of students and filed a
complaint against Bonsu. She also reported him to the Amherst police. The police
investigated and closed the case with no charges filed. On January 12, 2015, Bonsu
got an email from a school administrator informing him that a “very serious”
allegation had been lodged against him and that until a hearing was held, he was
subject to “interim restrictions”: He could not contact R.M., he could visit no
dormitories other than his own, he was limited to eating at a single dining hall, and
he was forbidden from entering the student union.

The restrictions meant that Bonsu could no longer play with his jazz ensemble at a
weekly Sunday brunch. Nor could he attend the meetings of the other
organizations he’d joined. He was warned not to talk about the allegation, so he
couldn’t explain to his friends why he was suddenly withdrawing from his
activities. R.M. soon complained to the school that Bonsu had violated his no-
contact order by trying to friend her on Facebook. Bonsu vehemently denied the
allegation to administrators. He offered the university full access to his Facebook
account and phone records. According to the suit, the university declined the offer.
He later sent the records anyway. But in a February 4 letter, Bonsu was told that
because of the later allegation, a new set of interim restrictions was being put in
place. Effective immediately, Bonsu was banned from all university housing and
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was allowed on campus only to attend classes. His mother and an uncle drove up
from Maryland to help him appeal his restrictions, but were largely unsuccessful.

He reached out to a student group that helps minority and other underrepresented
college students, explaining in an email what had happened with R.M., protesting
his innocence, and describing his treatment as discriminatory and unlawful. The
student who received the email forwarded it to the group’s listserv, adding a note
about spreading the news in order to organize a rally on Bonsu’s behalf. This email
got back to campus authorities, the lawsuit says, and because Bonsu had used
R.M.’s name, he received a new interim restriction: a total ban from campus.

Bonsu’s lawsuit describes the period that followed as one of extreme stress, during
which he lost weight, contracted pneumonia, and was forced to drop two courses
because the restrictions placed on him precluded him from attending class during
his midterm exams. His hearing was on April 2, 2015. By then he was living back
home in Maryland, sick a second time with pneumonia and in a state of emotional
collapse. His lawyer asked for the hearing to be rescheduled, but the school
refused, so it went on without him. He was found not responsible for sexual
misconduct. But he was found responsible for using R.M.’s name in the email
asking for assistance and for sending her the Facebook friend request.

The university listed Bonsu’s offense as “failure to comply with the direction of
university officials.” His punishment: suspension until May 31, 2016—by which
time R.M. was expected to graduate—and a permanent ban from living on campus.
He was also required to get counseling to address his “decision-making.”

Bonsu decided never to return to UMass. He applied to universities in other states,
but was not accepted. He spent a year studying music at a community college,
unable to pursue his engineering degree. Eventually he was accepted into the
engineering program at the University of Maryland at Baltimore County, for the
fall semester of 2016, a year and a half after he had left UMass. He is on track to
finally graduate from college in the fall of 2018. UMass denied Bonsu’s allegations
against it and otherwise declined to comment. Last September, his lawsuit against
the university was settled for undisclosed terms.

HE WAY IN WHICH Bonsu’s case was handled may seem perverse, but many of
the university’s actions—the interim restrictions, the full-bore investigation

and adjudication even though R.M.’s own statement does not describe a sexual
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assault—were mandated or strongly encouraged by federal rules that govern the
handling of sexual-assault allegations on campus today. These rules proliferated
during Barack Obama’s administration, as did threats of sanctions if schools didn’t
follow them precisely. The impulse behind them was noble and necessary—sexual
assault is a scourge that should not be tolerated in any society, much less by
institutions of higher learning. But taken in sum, these directives have left a mess
of a system, and many unintended consequences.

On too many campuses, a new attitude about due process—and the right to be
presumed innocent until proved guilty—has taken hold, one that echoes the
infamous logic of Edwin Meese, who served in Ronald Reagan’s administration as
attorney general, in his argument against the Miranda warning. “The thing is,”
Meese said, “you don’t have many suspects who are innocent of a crime. That’s
contradictory. If a person is innocent of a crime, then he is not a suspect.”

There is no doubt that until recently, many women’s claims of sexual assault were
reflexively and widely disregarded—or that many still are in some quarters. (One
need look no further than the many derogatory responses received by the women
who came forward last year to accuse then-candidate Donald Trump of sexual
violations.) Action to redress that problem was—and is—fully warranted. But many
of the remedies that have been pushed on campus in recent years are unjust to
men, infantilize women, and ultimately undermine the legitimacy of the fight
against sexual violence.

The Trump administration has recently begun to reconsider—and in some cases,
roll back—many of the rules and policies made by the Obama administration
regarding campus sexual assault. It has encountered immediate skepticism and
fierce pushback; given Trump’s own behavior, this reaction is not surprising.

That pushback grew more forceful in July, after Candice Jackson, the new head of
the Office for Civil Rights (OCR), the arm of the Department of Education that
governs the adjudication of sexual assault on campus, tossed off some made-up
statistics in remarks to The New York Times that were broadly dismissive of assault.
Many college administrators have said they will not alter the adjudication policies
now enshrined on their campus even if recent federal guidelines are rescinded;
capacious campus bureaucracies that were created at the behest of Obama’s OCR
are likely to resist change.
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The Trump administration has amply demonstrated that its words cannot be taken
at face value, and that its policy views, in many cases, are born of ignorance or
calculated to inflame. Even so, a reconsideration of the policies surrounding sexual
assault on campus, and public debate about them, is necessary.

This article, the first of a three-part series, examines how the rules governing
sexual-assault adjudication have changed in recent years, and why some of those
changes are problematic. Part II will look at how a new—and inaccurate—science
regarding key characteristics of sexual assault has biased adjudications and
fostered unhealthy ideas about assault on campus. Part III considers a facet of
sexual-assault adjudications that demands considerably more attention than it has
received.

N APRIL 4, 2011, the country’s more than 4,600 institutions of higher
education received an unexpected letter from the Obama administration’s

Department of Education. It began with the friendly salutation “Dear Colleague,”
but its contents were pointed and prescriptive. The letter, and other guidance that
followed, laid out a series of steps that all schools would be required to take to
correct what the administration described as a collective failure to address sexual
assault. Its arrival signaled the start of a campaign to eliminate what Vice President
Joe Biden called an epidemic of sexual violence on campus.

The most significant requirement in the “Dear Colleague” letter was the adoption,
by all colleges, in all adjudications involving allegations of sexual misconduct, of
the lowest possible burden of proof, a “preponderance of evidence”—often
described as just over a 50 percent likelihood of guilt. (Many universities were
already using this standard, but others favored a “clear and convincing evidence”
standard, requiring roughly a 75 percent likelihood of guilt. Criminal courts require
proof “beyond a reasonable doubt,” the highest legal standard for finding guilt.)

Severe restrictions were placed on the ability of the accused to question the
account of the accuser, in order to prevent intimidation or trauma. Eventually the
administration praised a “single investigator” model, whereby the school appoints
a staff member to act as detective, prosecutor, judge, and jury. The letter defined
sexual violence requiring university investigation broadly to include “rape, sexual
assault, sexual battery, and sexual coercion,” with no definitions provided. It also
characterized sexually harassing behavior as “any unwelcome conduct of a sexual
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nature,” including remarks. Schools were told to investigate any reports of possible
sexual misconduct, including those that came from a third party and those in
which the alleged victim refused to cooperate. (Paradoxically, they were also told
to defer to alleged victims’ wishes, creating no small amount of confusion among
administrators.)

In total, the procedures laid out by the letter and subsequent directives triggered
the creation of a parallel justice system for sexual assault, all under the aegis of
Title IX, the 1972 federal law that prohibits discrimination in educational
opportunities on the basis of sex. Colleges have traditionally addressed various
forms of student misconduct, including sexual misconduct, through a combination
of investigation, adjudication, and mediation. But they generally deferred to the
criminal-justice system for the most-serious crimes. Today, colleges are required to
conduct their own proceeding for every sexual allegation, even if a police
investigation or criminal-justice process is under way.

The letter was merely the first of a series of administration reports and actions. In
2013, in a joint finding, the Departments of Education and Justice seemed to
further expand the definition of sexually harassing behavior, noting that the
standard of whether an “objectively reasonable person” of the same gender would
find the actions or remarks offensive was not appropriate in judging whether a
violation had occurred. (This contradicted a Supreme Court ruling that sexual
harassment in a school setting must be “severe, pervasive, and objectively
offensive,” and raised civil libertarians’ concerns about freedom of speech.) Some
schools have since written codes that make flirtatious comments or sexual jokes
punishable.

These and other measures flowed from a genuine—and justified—belief within the
administration that college women faced daunting challenges in seeking justice for
sexual assault, and that many colleges had not taken sexual assault seriously
enough, at times even disregarding allegations. (Of course, men can be victims of
sexual violations and women can be perpetrators, and government regulations
regarding assault are written to be neutral to gender and sexual orientation. But it
is clear that the Obama administration rightly viewed campus assault
overwhelmingly as something male students do to female ones.) In a particularly
egregious case, Eastern Michigan University did not publicly reveal the 2006
dorm-room sexual assault and murder of one its students, Laura Dickinson, until
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some 10 weeks after the fact; by then, students could no longer withdraw from
school without forfeiting their tuition.

Pressing schools to improve what were sometimes haphazard procedures
surrounding sexual-assault allegations; to provide clear rules about what
constitutes consent and to publicize those rules on campus; and to encourage
students to look out for one another—these were all worthy ends. Biden said
regularly that one sexual assault is too many, and that is inarguably true.

Vice President Joe Biden leads a listening session with college presidents as part of the White House Task Force to

Protect Students From Sexual Assault in February 2014. Attendees include Catharine Hill, then the president of

Vassar, and Bill Howard, a vice chancellor at SUNY. (Alex Wong / Getty)

Yet from the beginning, the administration’s efforts showed signs of overreach, and
that overreach became more pronounced over time. By early 2014, the terminology
used by the federal government to describe the two parties in still-unresolved
sexual-assault cases had begun to change. The 2011 “Dear Colleague” letter had
used the terms complainant (and sometimes alleged victim) and alleged perpetrator .
But many subsequent federal documents described a complainant as a victim or a
survivor, and the accused as a perpetrator.

Investigative practices also changed. OCR began keeping a public list of the
schools at which it was investigating possible Title IX violations, putting them, in

Joe Biden is seen sitting at a table with college presidents and others.
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the words of Janet Napolitano, the former secretary of homeland security in the
Obama administration and current president of the University of California
system, under “a cloud of suspicion.” (OCR does not publish similar lists for other
types of investigations that are still in process.) And investigations, including those
begun due to a single complaint, did not result in a narrow inquiry into a given
case, but into every aspect of a school’s adjudication process and general climate,
and a review of all cases going back years. OCR publicly threatened the withdrawal
of federal funds from schools that failed to comply with the new rules, an action
that would be devastating to most schools. By 2016, according to BuzzFeed, the
average investigation had been open for 963 days, up from an average in 2010 of
289 days. As of March of this year there were 311 open cases at 227 schools.

These measures made sexual assault a priority for every college president. But it’s
not hard to see how they may also have encouraged bias against the accused.
Several former OCR investigators and one current investigator told me the
perceived message from Washington was that once an investigation into a school
was opened, the investigators in the field offices were not meant to be objective
fact finders. Their job was to find schools in violation of Title IX.

OCR also catalyzed the establishment of gigantic and costly campus
bureaucracies. Since its beginning, Title IX has required schools to designate an
employee to handle sex-discrimination issues. For decades, this was usually a
faculty or staff member who had myriad other duties. But in another “Dear
Colleague” letter, issued in 2015, OCR urged all institutions of higher education to
hire a full-time Title IX coordinator. Large universities were encouraged to appoint
multiple coordinators. These people were to be independent of other
administrative offices and to report directly to the school’s senior leadership.

Harvard now has 55 Title IX coordinators (though an undisclosed number of them
have additional duties). Wellesley College last year announced its first full-time
coordinator to oversee sex discrimination on its all-female campus. Ozarks
Technical Community College, which has no residential facilities and has had one
report of sexual assault since 2013, now has a full-time Title IX coordinator.

Pushed by federal mandates, activists, fears of negative social-media campaigns,
bad press, and increasingly the momentum of their own bureaucracies, schools
have written codes defining sexual assault in ways that are at times troubling.
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Some schools recommend or require that for consent to be valid, it must be given
while sober, and others rule that consent cannot be given when a student is “under
the influence,” vague standards that could cover any amount of alcohol
consumption. Some embrace “affirmative consent,” which, at its limit, requires
that each touch, each time, be preceded by the explicit, verbal granting of
permission. At times, the directives given to students about sex veer squarely into
the absurd: A training video on sexual consent for incoming students at Brown
University, for instance, included this stipulation, among many others: “Consent is
knowing that my partner wants me just as much as I want them.”

As Jeannie Suk Gersen and her husband and Harvard Law School colleague, Jacob
Gersen, wrote last year in a California Law Review article, “The Sex Bureaucracy,”
the “conduct classified as illegal” on college campuses “has grown substantially,
and indeed, it plausibly covers almost all sex students are having today.”

UE PROCESS IS the constitutional guarantee of equal treatment under the law
and fundamental fairness in legal proceedings. The late Supreme Court

Justice Abe Fortas wrote in 1967 that it is “the primary and indispensable
foundation of individual freedom,” and the high court has ruled that due process
requires that laws not be “unreasonable, arbitrary, or capricious.” But many
campus proceedings seem to fit that description. For example, it is not unusual for
a male student to be investigated and adjudicated for sexual assault, yet to never
receive specific, written notice of the allegations against him. The Foundation for
Individual Rights in Education, a civil-liberties group, found in a report released on
September 5 analyzing due-process procedures at the country’s top-ranked
colleges and universities that about half fail to offer this minimal protection.

To ensure the safety of alleged victims of sexual assault, the federal government
requires “interim measures”—accommodations that administrators must offer the
complainant before any finding of responsibility, including steps to ensure that she
never has to encounter the accused, as in the case of Kwadwo Bonsu. Common
interim measures include moving the accused from his dormitory, limiting the
places he can go on campus, forcing him to change classes, and barring him from
activities. On small campuses, this can mean his life is completely circumscribed.
Sometimes he is banned from campus altogether while he awaits the results of an
investigation.
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Interim measures against the accused make sense in some circumstances,
depending on the severity of the alleged incident, the apparent strength of the
case, and other matters, but they are too often applied bluntly and reflexively. And
even if the accused is cleared during an adjudication, schools can issue a standing
no-contact order between him and the accuser. In a 2015 article for the Harvard
Law Review, Janet Halley, a Harvard law professor, describes a case at an Oregon
college in which a male student was investigated and told to stay away from a
female student, resulting in the loss of his campus job and a move from his dorm.
He didn’t know why he was being investigated, but it turned out he resembled a
man who had raped the female student “months before and thousands of miles
away.” He was found “innocent of any sexual misconduct,” but the no-contact
order was not lifted. “When the duty to prevent a ‘sexually hostile environment’ is
interpreted this expansively,” Halley wrote, indifference to the restrained person’s
innocence will tend to follow. But “ending or hobbling someone’s access to
education should be much harder than that.”

The preponderance-of-evidence standard demanded by OCR requires schools to
make life-altering decisions even when there is great doubt. Penn State, for
instance, instructs its adjudicators to find the accused guilty if they deem there is a
50.01 percent likelihood that a violation occurred, adding that this means they
“may have considerable reservation” about their decision. Last year, the American
Association of University Professors called for universities to be able to return to
using the “clear and convincing” standard that many had used previously in Title
IX cases. This year, the American College of Trial Lawyers similarly called for the
standard of proof in Title IX proceedings to be clear and convincing evidence.
Groups of professors at Harvard Law School and the University of Pennsylvania
Law School have each released open letters expressing their concern that OCR has
undermined due process and justice.

Supporters of the preponderance standard, including Catherine Lhamon, the
previous head of OCR, argue that preponderance is the standard that courts say to
use in administrative and civil proceedings—and is hence fitting for campus
adjudication. OCR guidance emphasizes the difference between a Title IX
investigation and a criminal case, noting that the former “will never result in
incarceration,” thus “the same procedural protections and legal standards are not
required.” And the preponderance-of-evidence standard is held to be appropriate
by the Supreme Court in civil litigation involving discrimination. But the Court has
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also ruled that the clear-and-convincing standard is appropriate for those civil
proceedings where “particularly important individual interests or rights are at
stake.”

What’s more, even in civil court cases, defendants have myriad protections not
typically found in Title IX proceedings, such as receipt of a specific, written
complaint; clear rules of evidence; knowledge of the testimony of adverse
witnesses; and the rights to discovery, cross-examination, and the calling of expert
witnesses. The absence of options and protections such as discovery and cross-
examination sometimes works against complainants, too—it’s a bad system. But
especially in a context where the standard for finding guilt is so low, it is
particularly unjust to the accused. The 2011 “Dear Colleague” letter said that the
basic right to question one’s accuser should be severely limited. To accede to
OCR’s guidance, some schools ask the accused to assemble a list of questions for
the accuser that campus officials can ask on his behalf, at their discretion. A
number of young men have asserted in lawsuits that their questions were ignored.

In a 2014 Yale Law & Policy Review article, Janet Napolitano asked, “Should there
be any recognition of an accused student’s rights against self-incrimination in the
administrative investigation?” The answer has been no in recent years. If the
accused declines to answer questions, he can be expelled. But whatever he says in
an administrative hearing can be turned over to law-enforcement authorities and
used against him in a criminal proceeding.

EOFFREY STONE, a professor at the University of Chicago Law School, and its
former dean, told me he believes that the integrity of the legal system

requires rules designed to prevent innocent people from being punished, and that
these same principles should apply on campus. But he is concerned that severe
sanctions are being imposed without the necessary protections for the accused. As
he wrote in HuffPost, “For a college or university to expel a student for sexual
assault is a matter of grave consequence both for the institution and for the
student. Such an expulsion will haunt the student for the rest of his days, especially
in the world of the Internet. Indeed, it may well destroy his chosen career
prospects.”

Stone also wrote that while campus codes of conduct say sexual assault is a Title IX
violation, there is a widespread failure to clearly define sexual assault. Jeannie Suk
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Gersen and Jacob Gersen, in “The Sex Bureaucracy,” for example, document the
frequent conflation on campus of the terms nonconsensual sex and unwanted sex,
and explain why this is so concerning: “Many people, regardless of gender and
sexual orientation, have consensual sex that is unwanted. Sometimes it is partially
unwanted, not fully wanted, or both wanted and unwanted at the same time …
Ambivalence—simultaneously wanting and not wanting, desire and revulsion—is
endemic to human sexuality.”

Sometimes, of course, there is no ambiguity, as when a woman says no, or sends
visible, consistent physical signals that she is not consenting to a sexual act. But
many schools no longer require women to say or signal no in order for an encounter
to be considered nonconsensual. Affirmative-consent rules, particularly when
written or interpreted expansively, do that directly; in California, Connecticut, and
New York, affirmative-consent codes for college students have been signed into
law. So do policies that treat women who have been drinking—but who are not by
any objective standard incapacitated—as unable to give consent.

The problem with both types of policies is that they are intrusive and impractical.
Couples are especially unlikely to adhere to contract-negotiation-style bedroom
interactions (and it is no small intrusion on privacy to require them to do so). The
proscription on drinking before sex is certain to be widely ignored; sexually
inexperienced students (and even experienced ones) often drink in order to lower
their inhibitions. And yet ignoring these rules puts men in great jeopardy should
their partner later reconsider what seemed to have been a consensual encounter.

In the world outside campus, people who are merely intoxicated, not incapacitated,
can legally consent to sex, even if they make poor or regrettable decisions. In many
states, sex with an incapacitated partner is a crime when the accused knows, or
reasonably should know, about the incapacity and intends to act without consent.
Recently, some schools have adopted clearer standards for incapacitation,
including the requirement that the accused should reasonably know about the
incapacity in order for consent to be invalidated. But on many campuses, no such
knowledge or intent is required for an adjudication to determine that a violation
has occurred.

CENTRAL TENET of advocates seeking greater accountability for sexual
assault is that the complainant is virtually always the one telling the truth.
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As a 2014 White House report, “Rape and Sexual Assault: A Renewed Call to
Action,” stated, “Only 2–10 percent of reported rapes are false.” Campus materials
aimed at students make similar assertions.

But as Michelle J. Anderson, the president of Brooklyn College and a scholar of
rape law, acknowledged in a 2004 paper in the Boston University Law Review,
“There is no good empirical data on false rape complaints either historically or
currently.” The data have not improved since that time. In a 2015 working paper,
Lieutenant Colonel Reggie Yager, a U.S. Air Force judge advocate who has
defended men accused of sexual assault, took a comprehensive look at the
research on the incidence of false rape reports, and concluded that the studies
confirming the overwhelming veracity of accusers are methodologically unsound.

For instance, consider Yager’s analysis of a 2010 study titled “False Allegations of
Sexual Assault: An Analysis of Ten Years of Reported Cases.” The study is one of
the few to examine false reports with specific reference to campus allegations, and
is frequently cited by government officials and activists. David Lisak, a former
associate professor of psychology at UMass Boston and a prominent consultant on
campus sexual assault, is the lead author; when he and his co-authors reviewed the
reports of sexual assault at one northeastern university to determine what
percentage were false, they concluded that the figure was not quite 6 percent.
“Over 90 percent of reports of rape are not fabrications. They’re not false
allegations,” he said in a videotaped interview describing the research.

Yager writes, however, that about 45 percent of the cases Lisak reviewed did not
proceed, because there was insufficient evidence, or the complainant withdrew
from the process or couldn’t identify the perpetrator, or the allegation did not rise
to the level of a sexual assault. In other words, no one could possibly determine
whether these claims were true or false.

“Policy is being driven,” Yager wrote in his analysis, by the idea “that false
allegations are exceedingly rare.” But we simply don’t know how rare they are.
What’s more, no legal or moral system purporting to be just can make
presumptions about individual cases based on statistics. For many years, feminist
activists have said that the legal system and culture tend to prejudge assault claims,
with an inclination toward believing men over women, accused over accuser. They
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have rightly pointed out the deep injustice of that bias. But it is also unjust to be
biased against the accused.

A troubling paradox within the activist community, and increasingly among
administrators, is the belief that while women who make a complaint should be
given the strong benefit of the doubt, women who deny they were assaulted should
not necessarily be believed. The rules at many schools, created in response to
federal directives, require employees (except those covered by confidentiality
protections, such as health-care providers) to report to the Title IX office any
instance of possible sexual assault or harassment of which they become aware.
One result is that oand remarks, rumors, and the inferences drawn by observers
of ambiguous interactions can trigger investigations; sometimes these are not
halted even when the alleged victim denies that an assault occurred.

A recent case at the University of Southern California that resulted in the expulsion
of Matt Boermeester, 23, the kicker for the school’s football team, illustrates this. In
January of this year, one neighbor thought he saw Boermeester hurting his
girlfriend of more than a year, Zoe Katz, 22, a top USC tennis player. The neighbor,
also a USC student, told another USC student, who told his father, a USC tennis
coach. The coach was a mandatory reporter, and he told the Title IX office. A
months-long investigation was launched, Boermeester was put on immediate
suspension, and a no-contact order was placed on the couple (which they ignored
when off-campus). Eventually USC found Boermeester responsible for violating
the school’s student code of conduct, which prohibits intimate-partner violence, as
well as for violating the no-contact order. He was expelled.

In a statement issued to the Los Angeles Times through a lawyer, Katz said that on
the night in question the two were playing around and that nothing untoward
happened. She wrote that Boermeester “has been falsely accused of conduct
involving me” and that he “did nothing improper against me, ever. I would not
stand for it. Nor will I stand for watching him be maligned and lied about.” She
said the investigation went on despite her adamant objection; that Title IX
administrators treated her in a “dismissive and demeaning” way and told her she
was a “battered” woman; and that during “repeated interrogations,” her words
were “misrepresented, misquoted and taken out of context.” Boermeester recently
filed suit against the school seeking to have his expulsion overturned. In papers
filed in response to the suit, USC has said that it stands by its investigation and has



1/23/2019 The Uncomfortable Truth About Campus Rape Policy - The Atlantic

https://www.theatlantic.com/education/archive/2017/09/the-uncomfortable-truth-about-campus-rape-policy/538974/ 16/22

asked the court to deny Boermeester relief, citing the completeness of the
university’s investigation and the due process afforded him during the school’s
administrative proceeding. The school wrote that Katz “initially confirmed” the
version of events supplied by the neighbor and other witnesses, that she asked for
the no-contact order, and that she texted that she was worried Boermeester would
find out she had spoken with the Title IX investigator. USC said her “attempts to
protect Petitioner were consistent with a recognized pattern of recanting in
intimate partner violence that may be motivated by love or fear of reprisal.” Katz
called the university’s statements “ludicrous,” again denying its allegations, and
noted that she and Boermeester are still dating.

There are no national data that let us know the prevalence of third-party reports,
but they appear to be a significant source of allegations. The University of
Michigan’s most recent “Student Sexual Misconduct Annual Report” says that the
school’s Office for Institutional Equity “often receives complaints about incidents
from third parties.” Yale releases a semiannual report of all possible sexual-assault
and harassment complaints. Its report for the latter half of 2015 included a new
category: third-party reports in which the alleged victim, after being contacted by
the Title IX office, refused to cooperate. These cases made up more than 30
percent of all undergraduate assault allegations.

Mark Hathaway, a California attorney who has dealt with several no-complainant
complaints, says that the zeal with which these complaints are sometimes handled
can be wounding psychologically to both the accused and his partner. Hathaway
represented a young man who was in bed with his girlfriend in her dorm room.
They were fooling around but not having intercourse. In the next bed was the
girlfriend’s roommate and a male student. They thought that the girlfriend had had
too much to drink to be able to consent to sexual activity. They mentioned their
concern to a resident adviser, who was obligated to report it to the Title IX office,
which then opened an investigation. “The girl says nothing happened; it was all
consensual,” Hathaway told me. “But the school still goes forward.”

Because the school considered her a witness, the girlfriend was compelled to
answer questions; had she refused to cooperate, she could have been disciplined.
(If she had been the complainant, she would have had the right to decline.)
Hathaway told me she “was in tears because she was required to explain to total
strangers intimate sexual details.” The school concluded, despite her statements to
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the contrary, that she couldn’t have consented to the sexual encounter, and
suspended her boyfriend for a semester. He was also required to attend eight
sessions with a therapist on the topic of alcohol and sexual relationships.

While police and prosecutors, after evaluating an on-campus or off-campus
complaint, can make a discretionary decision about whether to pursue further
action, OCR guidance makes clear that school administrators are not supposed to
render such judgment. In response to any complaint, including those by third
parties, they are supposed to investigate. Hathaway says of campus administrators,
“There is a machine that needs to be fed, and they are part of the machine.”

NIVERSITY ADMINISTRATORS ARE in an unenviable place today. Students
arriving on campus are, by many measures, less socially developed than

were those of previous generations. They have dated less and spent less time
hanging out with one another without adults present. They also have less
experience with alcohol, but suddenly encounter an environment in which binge
drinking is a norm. Without a doubt, these characteristics make many students
particularly vulnerable to assault. They also create an environment in which sexual
experimentation followed by shame or regret is common, as is poor
communication by both parties.

Candice Jackson may have intended to say something like this in July. If so, she
bungled and dramatically overstated her point, and had to apologize for being
flippant. (“Ninety percent” of sexual-assault claims, she had said, were the result
of drunken hookups and bad breakups, reported later as sexual assaults.) But the
actions she has taken or publicly considered taking so far—she has scaled back
investigations to initially  consider only the complaint that was actually made; she
has indicated  that she may cease to publicly list the universities under Title IX
investigation—are sensible. OCR is considering other measures, some of which
may be announced as soon as September 7, in a speech on Title IX by Betsy DeVos,
the secretary of education. Any reforms OCR eventually makes should receive a
fair public hearing.

It’s likely they will not. Since Trump’s election, many college presidents and
administrators have promised that they will not willingly change policies they now
have in place. The president of California State University at Northridge, Dianne
Harrison, wrote in an op-ed in February that she hoped DeVos would uphold the
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2011 “Dear Colleague” letter and added, “This is not something from which we or
any campus should retreat, no matter what the U.S. Department of Education
under the new administration may propose.”

Harrison won’t have to retreat on preponderance. That standard is already part of a
California law governing campus adjudications; preponderance is also a
requirement under an Illinois law soon to go into effect. Prescient activists, fearing
that federal guidance might be overturned, have already begun lobbying state
legislatures to enshrine as law much of the Obama administration’s Title IX sexual-
assault guidance—California and Massachusetts are considering such bills.

And while some college administrators express concern about due process, that
concern does not always appear to be top of mind, even though lawsuits are piling
up. Some 170 suits about unfair treatment have been filed by accused students over
the past several years. As K. C. Johnson, the co-author, with Stuart Taylor Jr., of the
recent book The Campus Rape Frenzy, notes, at least 60 have so far resulted in
findings favorable to them. The National Center for Higher Education Risk
Management, one of the country’s largest higher-education law firms and
consulting practices specializing in Title IX, recently released a white paper, “Due
Process and the Sex Police.” It noted that higher-education institutions are “losing
case after case in federal court on what should be very basic due process
protections. Never before have colleges been losing more cases than they are
winning, but that is the trend as we write this.” The paper warned that at some
colleges, “overzealousness to impose sexual correctness”—including the idea that
anything less than “utopian” sex is punishable—“is causing a backlash that is going
to set back the entire consent movement.” Even so, in a February op-ed, Carol
Quillen, the president of Davidson College, wrote that while “criminal justice is
founded on due process and the possibility of innocence,” ideals she valued, these
goals were inherently in conflict with other important goals. “Nothing about due
process says to a rape survivor, ‘I believe you,’” she wrote.

Over the past several years of reporting and writing on this subject, the people I’ve
spoken with who deal closely with campus sexual assault—school administrators,
lawyers, higher-education-policy consultants, even investigators for the Office for
Civil Rights—do not typically describe campuses filled with sociopathic predators.
They mostly paint a picture of students, many of them freshmen, who begin a late-
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night consensual sexual encounter, well lubricated by alcohol, and end up with
divergent views of what happened.

Lee Burdette Williams, who from 2009 to 2014 was the vice president for student
affairs and dean of students at Wheaton College, in Massachusetts, and before that
was the dean of students at the University of Connecticut, spent some of her final
years in academia overseeing such tricky cases. She told me that sexual assaults do,
of course, happen, that allegations must always be handled seriously and with
great care, and that she herself oversaw the expulsion of students who were found
to be violators. But she also said that many of the cases she dealt with—especially
recently—involved a female student who’d had a sexual encounter that had left her
unsettled but that did not fit the definition of a crime.

She told me that one reason so many cases involved first-year students was that
these students were particularly “inexperienced and clueless about how to talk to
each other about sex.” Many of them didn’t know what they wanted or didn’t want,
and many of them experimented, then later felt embarrassed or maltreated.
Parsing allegations, considering intent, holding violators accountable, providing
guidance and counseling to one or both parties when no violation could be
established—these are crucial duties of administrators, and they require judgment
and discretion. Williams came to believe that in recent years, this discretion—and
the duty to dispassionately weigh the rights of both parties in an assault allegation
—has been harmfully eroded. In 2014, she left her career to become a higher-
education consultant and writer. She wrote a farewell essay in Inside Higher
Education, stating that while she used to think of herself as “Dean of All Students,”
her job had become “Dean of Sexual Assault.”

At its worst, Title IX is now a cudgel with which the government and school
administrators enforce sex rules too bluntly, and in ways that invite abuse. That’s
an uncomfortable statement. It does not cancel or diminish other uncomfortable
statements: Women (and men) are assaulted on campus, those assaults can be
devastating, and the victims do not always receive justice when they come forward.
But we have arrived at a point at which schools investigate, adjudicate, and punish
the kind of murky, ambiguous sexual encounters that trained law-enforcement
officials are unable to sort out—and also at a point at which the definition of sexual
misconduct on many campuses has expanded beyond reason.
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Institutions of higher education must protect their students from crimes and
physical harm. They should also model for their students how an open society
functions, and how necessary it is to protect the civil liberties of everyone.

We want to hear what you think about this article. Submit a letter to the editor or write

to letters@theatlantic.com.
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We are professors at Harvard Law School who have researched, taught, and 
written on Title IX, sexual harassment, sexual assault, and feminist legal 
reform. We were four of the signatories to the statement of twenty eight 
Harvard Law School professors, published in the Boston Globe on October 15, 
2014, that criticized Harvard University’s newly adopted sexual harassment 
policy as “overwhelmingly stacked against the accused” and “in no way required 
by Title IX law or regulation.” 
 
We welcome the current opportunity to assess the response to campus sexual 
harassment, including sexual assault. In the past six years, under pressure from 
the previous Administration, many colleges and universities all over the country 
have put in place new rules defining sexual misconduct and new procedures for 
enforcing them. While the Administration’s goals were to provide better 
protections for women, and address the neglect that prevailed before this shift, 
the new policies and procedures have created problems of their own, many of 
them attributable to directives coming from the Department of Education’s 
Office for Civil Rights (OCR).  Most of these problems involve unfairness to the 
accused; some involve unfairness to both accuser and accused; and some are 
unfair to victims. OCR has an obligation to address the unfairness that has 
resulted from its previous actions and the related college and university 
responses.     
 
In 2011, OCR issued a “Dear Colleague Letter” which gave colleges and 
universities instructions on how to regulate this area.  That document was 
never opened for notice and comment and as a result does not itself have the 
force of law and could not add new obligations for regulated parties. 
Nevertheless the previous Administration’s OCR threatened colleges and 
universities with the institution-wide cutoff of all federal funding if they did not 
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comply with the Dear Colleague Letter’s instructions, including ones that had 
never before been considered legally required by Title IX.  Terrified, 
administrators not only complied; they over-complied.  Below is a list of some 
of the most severe problems left in the wake of this overcorrection. 
 
Definitions of sexual wrongdoing on college campuses are now seriously 
overbroad.  They go way beyond accepted legal definitions of rape, sexual 
assault, and sexual harassment.  They often include sexual conduct that is 
merely unwelcome, even if it does not create a hostile environment, even if the 
person accused had no way of knowing it was unwanted, and even if the 
accuser’s sense that it was unwelcome arose after the encounter.  The 
definitions often include mere speech about sexual matters.  They therefore 
allow students who find class discussion of sexuality offensive to accuse 
instructors of sexual harassment.  They are so broad as to put students 
engaged in behavior that is overwhelmingly common in the context of romantic 
relationships to be accused of sexual misconduct. Overbroad definitions of 
sexual wrongdoing are unfair to all parties, and squander the legitimacy of the 
system.   
 
Though OCR did not require schools to treat accused students unfairly in the 
investigation and adjudication process, its tactics put pressure on them to stack 
the system so as to favor alleged victims over those they accuse.  The 
procedures for enforcing these definitions are frequently so unfair as to be truly 
shocking. Some colleges and universities fail even to give students the 
complaint against them, or notice of the factual basis of charges, the evidence 
gathered, or the identities of witnesses. Some schools fail to provide hearings 
or to allow the accused student’s lawyer to attend or speak at hearings. Some 
bar the accused from putting questions to the accuser or witnesses, even 
through intermediaries. Some schools hold hearings in which the accuser 
participates while remaining unseen behind a partition. Some schools deny 
parties the right to see the investigative report or get copies for their lawyers 
for preparing an appeal. Some schools allow appeals only on very narrow 
grounds such as new evidence or procedural error, providing no meaningful 
check on the initial decisionmaker. 
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Moreover, many schools improperly house the functions of investigation and 
adjudication in dedicated Title IX offices. These are compliance offices with 
strong incentives to ensure the school stays in OCR’s good graces to safeguard 
the school’s federal funding. Title IX officers have reason to fear for their jobs if 
they hold a student not responsible or if they assign a rehabilitative or 
restorative rather than a harshly punitive sanction. Many Title IX offices run all 
the different functions in the process, acting as prosecutor, judge, jury, and 
appeals board. Appeals are to an administrator in the institution’s Title IX 
apparatus, rather than to a person who is structurally independent and not 
invested in the outcome. Some Title IX officers even take on the role of advisor 
to an accuser through the process of complaint, investigation, adjudication, or 
appeal, which means they are not neutral.  They do so, moreover, without 
providing analogous support to the accused.   
 
Compounding matters, many institutions follow the “investigator only” or 
“single investigator” model, wherein the investigator is also the adjudicator. In 
this model, there is no hearing.  One person conducts interviews with each 
party and witness, and then makes the determination whether the accused is 
responsible. No one knows what the investigator hears or sees in the interviews 
except the people in the room at the time.  This makes the investigator all-
powerful.  Neither accuser nor accused can guess what additional evidence to 
offer, or what different interpretations of the evidence to propose, because they 
are completely in the dark about what the investigator is learning and are 
helpless to fend off the investigator’s structural and personal biases as they get 
cooked into the evidence-gathering.   
 
These common arrangements together offend two requirements of fairness: 
neutral decisionmakers who are independent of the school’s compliance 
interest, and independent decisionmakers providing a check on arbitrary and 
unlawful decisions. 
 
These substantive and procedural fairness issues are exacerbated by OCR’s 
requirement that institutions use a preponderance of the evidence standard 
rather than a higher standard such as clear and convincing evidence. To be 
sure, our legal system uses the preponderance standard – which means “more 
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likely than not” – in many important fora, such as civil trials.  But civil trials have 
many features that have been developed over centuries to produce an overall 
system fair to both parties, including an independent and neutral initial 
decisionmaker and appeal body, legal counsel, a hearing with rules of evidence, 
and a right of appeal that relates to all aspects of the decision. Dropping the 
preponderance standard into the severely skewed playing field of the new OCR-
inspired procedures risks holding innocent students responsible.  
 
It is extremely important for colleges and universities to have robust policies 
and procedures to address sexual wrongdoing on campus.  Schools’ struggles 
with providing fair procedures have led some observers to throw up their hands 
and propose 1) that schools should not decide these cases at all; 2) that schools 
should toss these cases off to law enforcement instead; and 3) that schools 
should be legally required to refer all reports of criminal acts to law 
enforcement regardless of whether the schools also adjudicate the cases 
(sometimes called “mandatory referral”). These proposals are irresponsible. A 
school must be able to discipline students for violating its conduct codes and 
protect its students from harm, whether or not the violations are also crimes. 
Often the conduct involved is not a crime – for example, much sexual 
harassment as defined by law is not criminal conduct. And even if a violation of 
the school’s policy is also a crime, schools should be free to discipline the 
offending student without satisfying the very strict evidentiary standards that 
govern in criminal law and make it so hard to convict.  Also, requiring schools 
to report all reported sexual misconduct to the police without the alleged 
victim’s permission interferes with that person’s autonomy, given the important 
privacy and relationship issues at stake. 
 
OCR must continue to recognize the responsibility of colleges and universities 
to address sexual harassment and sexual assault in their communities. But in 
shouldering their burden, schools owe fairness to all students: the accuser and 
the accused. And they owe it to all their students to develop substantive 
definitions of sexual misconduct that don’t invite arbitrary enforcement against 
innocuous conduct. Only when schools adopt both fair procedures and fair 
substantive definitions will the sanctions they levy send the message that 
sexual misconduct is unacceptable.  Now, instead, they send a dreadful 
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message, that fairness is somehow incompatible with treating sexual 
misconduct seriously. That message is wholly unnecessary.  
 
In the next phase of reform, it is crucial that OCR make clear that schools must 
treat all students fairly. To that end, some basic principles of fairness should be 
observed. Schools must: 

 
Return to the Supreme Court’s definition of sexual harassment: 
unwelcome sexual conduct that is sufficiently severe or pervasive to 
interfere with the victim’s educational opportunity.  Repeatedly the Court 
has said that a reasonable person test must be applied in determining 
whether conduct was wrongful, to provide a necessary check on arbitrary 
accusations. To impose liability, the decisionmaker must find that a 
reasonable person in the accuser’s position would experience the 
incident to be abusive, and also that a reasonable person in the 
defendant’s position would have known that the conduct was unwelcome.    
These traditional reasonable person limits are central to preserving 
academic freedom and individual autonomy.  
 
Provide parties with the complaint and inform them of the factual basis of 
the complaint, the evidence gathered, and the identities of witnesses. 
 
Provide a hearing and allow the parties the opportunity to hear the 
testimony in real time and to offer amendments and corrections.  
 
Allow parties to bring counsel to any interviews and hearings, and allow 
counsel to speak to assert the parties’ rights. 
 
Allow parties to ask questions of other parties and witnesses in a 
meaningful way, even if through intermediaries rather than face-to-face 
or in direct confrontation. 
 
Use a preponderance of the evidence standard only if all other 
requirements for equal fairness are met.  
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Provide parties copies of reports produced by investigators and 
adjudicators. 
 
Separate the Title IX compliance officer role from the roles of advising 
individual students considering filing complaints, investigation, 
adjudication, and appeal of individual cases. 
 
Separate the functions of investigator, adjudicator, and appeal into 
different individuals or panels independent of each other, and not 
invested in the outcome of previous stages of the case. 
 
Allow appeals on any grounds, rather than limit them narrowly. 
 

We urge OCR to thoughtfully undertake much-needed refinement or 
replacement of the guidance provided in the 2011 Dear Colleague Letter, to 
better protect the rights of sexual assault victims and accused students along 
the lines we recommend here. 
 
Most of the procedural principles listed above are reflected in the procedures 
that Harvard Law School adopted in 2015, with OCR’s approval.  We attach 
those procedures to this statement. 
 
Additionally, OCR should abandon its senseless blanket disapproval of 
mediation or restorative approaches to accusations of sexual misconduct. An 
exclusively disciplinary or punitive approach needlessly deprives victims of 
options that may benefit them in the pursuit of equal educational opportunity.  
 
Finally, it is urgent that OCR undertake to study the disproportionate impact on 
racial minorities of discipline for campus sexual misconduct, just as OCR has 
previously done for discipline in elementary and secondary schools. Our 
experience as lawyers and researchers in this area leads us to fear a significant 
risk of race discrimination in college discipline cases. That risk must be 
transparently analyzed as part of the project of enforcing sex discrimination 
law.  
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The unfairness that currently infects colleges and universities’ procedures is in 
no way necessary to address the problem of sexual misconduct.  Indeed, it is 
counter-productive, undermining the legitimacy of the important project of 
addressing sexual misconduct.  To address sexual misconduct effectively, 
appropriate definitions of misconduct must be developed that avoid risk to the 
relational autonomy of students and academic freedom in the classroom.  
Equally important is the development of procedures providing fair treatment to 
both accuser and accused.  That is the challenge of the next crucial stage of 
reform in the service of Title IX’s mandate against sex discrimination in 
education. 
 
 
Attachments: 
 
Elizabeth Bartholet et al., Rethink Harvard’s Sexual Harassment Policy, Bos. 
Globe (Oct. 15, 2014), 
https://www.bostonglobe.com/opinion/2014/10/14/rethink-harvard-sexual-
harassment-policy/HFDDiZN7nU2UwuUuWMnqbM/story.html 
 
Nancy Gertner, Sex, Lies, and Justice, American Prospect (Jan. 12, 2015), 
http://prospect.org/article/sex-lies-and-justice 
 
Janet Halley, Trading the Megaphone for the Gavel in Title IX Enforcement, 123 
Harv. L. Rev. F. 103 (2015), https://harvardlawreview.org/2015/02/trading-
the-megaphone-for-the-gavel-in-title-ix-enforcement-2/ 
 
Jacob Gersen & Jeannie Suk Gersen, The Sex Bureaucracy, Chron. Higher Educ. 
(Jan. 6, 2017), http://www.chronicle.com/article/The-College-Sex-
Bureaucracy/238805 
 
Harvard Law School Sexual Harassment Resources and Procedures for Students, 
https://hls.harvard.edu/content/uploads/2015/07/HLSTitleIXProcedures15062
9.pdf 
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Rethink Harvard’s sexual harassment policy 
 

 

 

  O CTO BE R 1 5 ,  201 4   

In July, Harvard University announced a new university-wide policy aimed at preventing sexual 
harassment and sexual violence based on gender, sexual orientation, and gender identity.  

Michael Fein/Bloomberg 
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The new policy, which applies to all schools within the university and to all Harvard faculty, 
administrators, and students, sets up the Office for Sexual and Gender-Based Dispute Resolution to 
process complaints against students. Both the definition of sexual harassment and the procedures 
for disciplining students are new, with the policy taking effect this academic year. Like many 
universities across the nation, Harvard acted under pressure imposed by the federal government, 
which has threatened to withhold funds for universities not complying with its idea of appropriate 
sexual harassment policy.  

In response, 28 members of the Harvard Law School Faculty have issued the following statement:  

AS MEMBERS of the faculty of Harvard Law School, we write to voice our strong objections to the 
Sexual Harassment Policy and Procedures imposed by the central university administration and the 
Corporation on all parts of the university, including the law school. 

We strongly endorse the importance of protecting our students from sexual misconduct and 
providing an educational environment free from the sexual and other harassment that can diminish 
educational opportunity. But we believe that this particular sexual harassment policy adopted by 
Harvard will do more harm than good. 

As teachers responsible for educating our students about due process of law, the substantive law 
governing discrimination and violence, appropriate administrative decision-making, and the rule of 
law generally, we find the new sexual harassment policy inconsistent with many of the most basic 
principles we teach. We also find the process by which this policy was decided and imposed on all 
parts of the university inconsistent with the finest traditions of Harvard University, of faculty 
governance, and of academic freedom. 

Among our many concerns are the following: 

Harvard has adopted procedures for deciding cases of alleged sexual misconduct which lack the 
most basic elements of fairness and due process, are overwhelmingly stacked against the accused, 
and are in no way required by Title IX law or regulation. Here our concerns include but are not 
limited to the following: 

■ The absence of any adequate opportunity to discover the facts charged and to confront witnesses 
and present a defense at an adversary hearing.  

■ The lodging of the functions of investigation, prosecution, fact-finding, and appellate review in one 
office, and the fact that that office is itself a Title IX compliance office rather than an entity that could 
be considered structurally impartial. 

■ The failure to ensure adequate representation for the accused, particularly for students unable to 
afford representation. 

Harvard has inappropriately expanded the scope of forbidden conduct, including by: 

■ Adopting a definition of sexual harassment that goes significantly beyond Title IX and Title VII 
law. 

■ Adopting rules governing sexual conduct between students both of whom are impaired or 
incapacitated, rules which are starkly one-sided as between complainants and respondents, and 
entirely inadequate to address the complex issues in these unfortunate situations involving extreme 
use and abuse of alcohol and drugs by our students. 
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Harvard has pursued a process in arriving at its new sexual harassment policy which violates its 
own finest traditions of academic freedom and faculty governance, including by the following: 

■ Harvard apparently decided simply to defer to the demands of certain federal administrative 
officials, rather than exercise independent judgment about the kind of sexual harassment policy that 
would be consistent with law and with the needs of our students and the larger university 
community.  

■ Harvard failed to engage a broad group of faculty from its different schools, including the law 
school, in the development of the new sexual harassment policy. And Harvard imposed its new 
sexual harassment policy on all the schools by fiat without any adequate opportunity for consultation 
by the relevant faculties. 

■ Harvard undermined and effectively destroyed the individual schools’ traditional authority to 
decide discipline for their own students. The sexual harassment policy’s provision purporting to 
leave the schools with decision-making authority over discipline is negated by the university’s 
insistence that its Title IX compliance office’s report be totally binding with respect to fact findings 
and violation decisions. 

We call on the university to withdraw this sexual harassment policy and begin the challenging project 
of carefully thinking through what substantive and procedural rules would best balance the complex 
issues involved in addressing sexual conduct and misconduct in our community.  

The goal must not be simply to go as far as possible in the direction of preventing anything that some 
might characterize as sexual harassment. The goal must instead be to fully address sexual 
harassment while at the same time protecting students against unfair and inappropriate discipline, 
honoring individual relationship autonomy, and maintaining the values of academic freedom. The 
law that the Supreme Court and lower federal courts have developed under Title IX and Title VII 
attempts to balance all these important interests. The university’s sexual harassment policy departs 
dramatically from these legal principles, jettisoning balance and fairness in the rush to appease 
certain federal administrative officials. 

We recognize that large amounts of federal funding may ultimately be at stake. But Harvard 
University is positioned as well as any academic institution in the country to stand up for principle in 
the face of funding threats. The issues at stake are vitally important to our students, faculties, and 
entire community.  

Elizabeth Bartholet  

Scott Brewer  

Robert Clark  

Alan Dershowitz, Emeritus  

Christine Desan  

Charles Donahue  

Einer Elhauge  
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Allen Ferrell  

Martha Field  

Jesse Fried  

Nancy Gertner  

Janet Halley  

Bruce Hay  

Philip Heymann  

David Kennedy  

Duncan Kennedy  

Robert Mnookin  

Charles Nesson  

Charles Ogletree  

Richard Parker  

Mark Ramseyer  

David Rosenberg  

Lewis Sargentich  

David Shapiro, Emeritus  

Henry Steiner, Emeritus  

Jeannie Suk  

Lucie White  

David Wilkins  
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TRADING THE MEGAPHONE FOR THE GAVEL 
 IN TITLE IX ENFORCEMENT 

Janet Halley  

When feminist advocates on campus sexual assault “speak truth to 
power,” they speak for (and often as) victims and survivors.  In that 
position, it’s perfectly fair for them to pick and choose the constituen-
cies to which they give voice.  They can and should specialize.  But  
as feminists issue a series of commands from within the federal gov-
ernment about what the problem of campus sexual violence is and 
how it must be handled, and as they build new institutions that give 
life to those commands, they become part of governmental power.  
Now that they have the power to adjudicate cases and determine sanc-
tions, they are facing the full range of cases.  For those feminists — 
and I would argue they should include, by now, the advocacy 
branch — the days of specialization should be over.  It is time to gov-
ern.  The current moment is a classic opportunity to observe how ad-
vocates turn their rhetorical tools and social-movement protest into in-
stitutional government. 

The paradigm cases of the movement have been women drugged at 
fraternity parties and raped by groups of men, or women staggering 
home from these parties with the supposed help of men who proceed 
to rape them there.  Included in that paradigm are women who have 
agreed to have some sex and find themselves forced to have much 
more, or much different, sex than they signed on for.  If those were the 
only cases that the new system was destined to address, it would be no 
big deal to trade the megaphone for the gavel.  

But there are lots of harder cases.  How will feminists handle 
them?  Denial and a taboo on blaming the victim have been the fa-
vored strategies among advocates: will their allure carry over into gov-
ernance?  My own hope is that governance feminists designing and 
running a new campus sexual assault establishment can acknowledge 
the full weight of the responsibility they are taking on. 

In what follows, I set out “ideal types” of several species of “hard 
cases” I’ve encountered over the years of my involvement in sexual 
harassment enforcement, advocacy, scholarship, and teaching.  Each 
of them will come up, some of them often, in the new Title IX student-
discipline institutions.  Moreover, each of them raises policy concerns 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
  Royall Professor of Law, Harvard Law School. 
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that will never be addressed in the language of a single-purpose social 
movement but that are at the core of responsible government. 

CIVIL LIBERTIES FRAMED AS  
INDIFFERENCE TO ABUSED WOMEN 

Consider the case of Anna, a freshman at Hobart and William 
Smith Colleges who reported being raped at a party in the first  
weeks of her freshman year.  The New York Times’s bombshell article 
exposing this case — Reporting Rape, and Wishing She Hadn’t: How 
One College Handled a Sexual Assault Complaint1 — has become a 
rallying cry for reform advocates.2  A reasonable conclusion from the 
Times article is that at least some institutions of higher education sys-
tematically undervalue victims, protect wrongdoers, and expose their 
women students — whether through misogyny and patriarchal bias, 
callous indifference, or sheer incompetence — to a male-dominant 
hostile environment.  

But read more carefully, Anna’s case is more ambiguous.  To my 
mind, there is no question that she was raped, almost certainly by 
more than one man.  Her injuries as reported by emergency-room per-
sonnel could not be explained any other way.  The problem was figur-
ing out how many people were involved, whether the encounters were 
consensual, and, if one or more sexual assaults occurred, who was re-
sponsible for them.   

The prosecutor and the Colleges’ Board collected different evidence 
in Anna’s case, and the published record provides only glimpses of 
what they gathered.3  But it seems clear that Anna was alleging sexual 
assault in two settings: first at a fraternity-house party, and later at a 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 1 Walt Bogdanich, Reporting Rape, and Wishing She Hadn’t, N.Y. TIMES, July 12, 2014, 
http://www.nytimes.com/2014/07/13/us/how-one-college-handled-a-sexual-assault-complaint.html. 
 2 See, e.g., Thoughts on Hobart and William Smith Colleges Case, TITLE IX BLOG (July 14, 
2014, 3:30 PM), http://title-ix.blogspot.com/2014/07/thoughts-on-hobart-and-william-smith.html 
[http://perma.cc/98FG-A2JY] (activist assessment); see also, e.g., Edward F. Dragan, Campus Sex-
ual Assault and Harassment Lawsuits: Title IX Standards and Questions of Liability, EDUC. 
EXPERT (Aug. 14, 2014), http://education-expert.com/2014/08/college-university-campus-sexual-
assault-lawsuits-standards-care-questions-liability [http://perma.cc/F347-ENTH] (published ad-
vice to schools). 
 3 In what follows, I rely on the New York Times’ Reporting Rape story, see supra note 1, and 
disclosures made to the press by the prosecutor, R. Michael Tantillo, as reported in the local press, 
see Mike Hibbard, DA Says No Basis for Sexual Assault Charge in HWS Case, FINGER LAKES 

TIMES (July 21, 2014, 3:07 PM), http://www.fltimes.com/news/article_7f181016-0fc0-11e4-9637-
001a4bcf887a.html [http://perma.cc/2DQE-2VHP], and on the Colleges’ website, see Sean Carroll, 
D.A.: The New York Times Got It Wrong, HOBART & WILLIAM SMITH COLLEGES (July 21, 
2014, 8:06 AM), http://www.hws.edu/news/media/13wham.aspx [http://perma.cc/LUF6-DL6H].  
For a refutation of Hibbard’s claims, see Inga Parsons’ Complete Statement to the Finger Lakes 
Times, FINGER LAKES TIMES (July 23, 2014, 10:55 AM), http://www.fltimes.com/hws_anna 
/article_142f7fe8-1275-11e4-8e86-0019bb2963f4.html [http://perma.cc/VU9H-NCPA]. 
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campus-wide party at a facility known as the Barn.  Anna identified 
her alleged assailant at the fraternity party, but the prosecutor had tes-
timony, some of which he disclosed publicly, that led him to believe 
that her sexual contacts there were consensual.  The Board also could 
have heard that or similar evidence.  The Board could have decided, 
even on a preponderance standard, that the contacts at the fraternity 
were not supported by enough evidence to hold the identified student 
responsible for wrongdoing.   

In my own assessment of the published record, the Barn is almost 
certainly where Anna sustained the injuries discovered later at the 
hospital.  Through alcohol-induced memory loss, however, Anna was 
unable to remember what happened at the Barn; according to the 
Times, she could not remember being there at all.  Thus, for the con-
tacts for which evidence of sexual assault was clear, the problem of 
identification looms large.  Three students were suspected and ques-
tioned by the Board.  The identity of one of them was supported by 
disclosures to Anna by a bystander who was present both at the fra-
ternity house and at the Barn.  He also told the prosecutor what he 
saw.  But he refused to testify before the Colleges’ Board.  Anna testi-
fied to the bystander’s identification, but, had the Board relied solely 
on that, it would have imposed a finding of responsibility on a student 
on the basis of Anna’s report of the bystander’s report — that is, on 
hearsay.  The publicly available information provides not even that 
level of certainty about the other two students who were suspected.  
To be sure, some of the suspected students changed their stories as the 
police and Colleges’ investigations proceeded, calling the credibility of 
their denials into question.  But there was no direct evidence identify-
ing them, or any other students present at the Barn, as Anna’s assail-
ant there.  The Board could have decided, even on a preponderance 
standard, that it could not hold any particular student responsible.  
And that does not seem to me like shoddy or biased work: it seems like 
a reasonable call that college and university boards should make in 
cases where the identity of the wrongdoer cannot be established, lest 
they hold students responsible for expellable offenses on a guess. 

Advocacy that blazons Anna’s story as an open-and-shut case of 
rape makes complete sense: what happened to Anna was brutal vic-
timization, pure and simple.  A student culture in which a rape like 
this one can happen is seriously broken.  But the story does not appear 
to be in fact what it stands for today in the debate over campus sexual 
assault: a paradigm instance of institutional failure to sanction wrong-
doing.  The firestorm of blame heaped on Hobart and William Smith 
bore an unacknowledged but alarming message: that the Colleges had 
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to assign blame to one or more of their students despite their complete 
lack of direct evidence about which of them actually deserved it.4 

The furor over Anna’s case amounts to pressure on schools to hold 
students responsible for serious harm even when —  precisely when — 
there can be no certainty about who is to blame for it.  Such calls are 
core to every witch hunt.  Speaking as a feminist governor to other 
feminist governors,5 I have this simple message: we have to pull back 
from this brink. 

FACILITATING BIAS AGAINST AND DISPROPORTIONATE  
IMPACT ON SEXUALLY STIGMATIZED MINORITIES 

From Emmett Till6 to the Central Park Five,7 American racial his-
tory is laced with vendetta-like scandals in which black men are ac-
cused of sexually assaulting white women that become reverse scan-
dals when it is revealed that the accused men were not wrongdoers at 
all.  No reader of To Kill a Mockingbird should be able to forget how 
this American classic convinces its readers that some of these accusa-
tions will be based on racially exploitative evasions of responsibility by 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 4 See, e.g., Rape on Campus: Anna’s Trauma, N.Y. TIMES, July 15, 2014, http://www.nytimes 
. c o m / 2 0 1 4 / 0 7 / 1 6 / o p i n i o n / t h e - r a p e - c a s e - h o b a r t - a n d - w i l l i a m - s m i t h - a n d - r e a d e r s - r e s p o n d . h t m l ;  
Jessica Wakeman, New York Times Cover Story Reveals How Hobart & William Smith Massive-
ly Failed Student Rape Victim, THE FRISKY (July 14, 2014), http://www.thefrisky 
.com/2014-07-14/new-york-times-cover-story-reveals-how-hobart-william-smith-massively-failed-
student-rape-victim [http://perma.cc/564Q-JRNC]. Condemnation of college and university proce-
dures was premature in the notorious University of Virginia rape allegation as well. The melt-
down of the notorious Rolling Stone article about a brutal gang rape in a fraternity at the Univer-
sity of Virginia left readers unsure whether the harm suffered by the anonymous woman student 
was fictitious, exaggerated, or somewhat accurately described but falsely attributed to members of 
the fraternity named in the story.  See Sabrina Rubin Erdely, A Rape on Campus: A Brutal As-
sault and Struggle for Justice at UVA, ROLLING STONE (Nov. 19, 2014), 
http://www.rollingstone.com/culture/features/a-rape-on-campus-20141119 [http://perma.cc/3GF4 
-QVDB] (the original story); T. Rees Shapiro, Key Elements of Rolling Stone’s U-Va. Gang Rape 
Allegations in Doubt, WASH. POST (Dec. 5, 2014), http://www.washingtonpost.com/local/education/u 
- v a - f r a t e r n i t y - t o - r e b u t - c l a i m s - o f - g a n g - r a p e - i n - r o l l i n g - s t o n e / 2 0 1 4 / 1 2 / 0 5 / 5 f a 5 f 7 d 2 - 7 c 9 1 - 1 1 e 4 - 8 4 d 4 
-7c896b90abdc_story.html [http://perma.cc/EF8C-JYWA] (the initial Washington Post story un-
dermining Erdely’s account); Will Dana, A Note to Our Readers, ROLLING STONE (Dec. 5, 
2014), http://www.rollingstone.com/culture/news/a-note-to-our-readers-20141205 [http://perma.cc 
/P4L7-NL5V] (a partial retraction).  
 5 For my argument that feminists sometimes do gain control over levers of power, see Janet 
Halley, Rape at Rome: Feminist Interventions in the Criminalization of Sex-Related Violence in 
Positive International Criminal Law, 30 MICH. J. INT’L L. 1 (2008).  The claim is not that femi-
nists then get everything they want; rather, that they have a will to power and sometimes succeed 
in their efforts to become governors.   
 6 See generally STEPHEN J. WHITFIELD, A DEATH IN THE DELTA: THE STORY OF 

EMMETT TILL (1988). 
 7 Robert D. McFadden & Susan Saulny, A Crime Revisited: The Decision; 13 Years Later, 
Official Reversal in Jogger Attack, N.Y. TIMES (Dec. 6, 2002), http://www.nytimes.com/2002/12 
/06/nyregion/a-crime-revisited-the-decision-13-years-later-official-reversal-in-jogger-attack.html. 
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white women who willingly had sex with black men and then disa-
vowed it as rape.  

But nothing so malign need be at work when black men show up 
in the dock: morning-after remorse can make sex that seemed like a 
good idea at the time look really alarming in retrospect; and the gen-
eral social disadvantage that black men continue to carry in our cul-
ture can make it easier for everyone in the adjudicative process to put 
the blame on them.  Similar dynamics affect gay men, lesbians, and 
trans individuals: being attracted to them can so shock some people 
that the easiest way back to equanimity is to attack them.  Remember 
Boys Don’t Cry.  

One of the most dangerous effects of the U.S. Department of  
Education Office for Civil Rights (OCR) campaign to force institutions 
of higher education to take sexual harassment and sexual assault on 
campus more seriously8 is the idea —  vividly manifested in the insti-
tutional reforms adopted at Harvard University last summer9 — that 
a single-purpose Title IX office, specializing exclusively in sexual and 
gender-based harassment, is the right institutional response.  Title IX, 
after all, is dedicated solely to sex discrimination;10 the Harvard Title 
IX Office, dedicated exclusively to enforcing the University’s new 
rules on sexual and gender-based harassment, has no mandate to en-
sure racial equality.  Case after Harvard case that has come to my  
attention, including several in which I have played some advocacy or 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 8 Of the OCR’s documents on sexual harassment, only the 2001 Revised Sexual Harassment 
Guidance was ever opened for comment.  See OFFICE FOR CIVIL RIGHTS, U.S. DEP’T OF 

EDUC., REVISED SEXUAL HARASSMENT GUIDANCE: HARASSMENT OF STUDENTS BY 

SCHOOL EMPLOYEES, OTHER STUDENTS, OR THIRD PARTIES 2 (2001), http://www2.ed.gov 
/about/offices/list/ocr/docs/shguide.pdf [http://perma.cc/67CH-9KKD].  The severe restrictions un-
der which institutions now labor — for instance, the insistence on the notorious preponderance 
standard — emerged only in the 2011 Dear Colleague Letter and the 2014 Questions and Answers 
on Title IX and Sexual Violence, neither of which was ever opened for comment.  See “Dear Col-
league” Letter from Russlynn Ali, Assistant Sec’y for Civil Rights, U.S. Dep’t of Educ. (Apr. 4, 
2011), http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf [http://perma.cc 
/WQ79-SGXC] [hereinafter DCL]; OFFICE FOR CIVIL RIGHTS, U.S. DEP’T OF EDUC., 
QUESTIONS AND ANSWERS ON TITLE IX AND SEXUAL VIOLENCE (2014), http://www2.ed 
.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf [http://perma.cc/JWS9-T2M2] [hereinafter 
Q&A].  However much the Department of Education says it is enforcing “the law” when it insists 
on compliance with the latter two documents, any administrative law student knows that it is in 
fact enforcing its own policy choices. 
 9 In July of 2014, Harvard announced a new Sexual and Gender-Based Harassment Policy 
applicable to all who belong to the University community, whether as students, employees, or 
guests, and new Procedures for Handling Complaints Against Students.  For Harvard’s policies, 
see Title IX & Gender Equity, HARV. U.: OFF. ASSISTANT TO THE PRESIDENT FOR 

INSTITUTIONAL DIVERSITY AND EQUITY, http://diversity.harvard.edu/pages/title-ix-sexual 
-harassment (last visited Feb. 10, 2015) [http://perma.cc/8W4U-LFRX]. 
 10 “No person in the United States shall, on the basis of sex, be excluded from participation in, 
be denied the benefits of, or be subjected to discrimination under any education program or activ-
ity receiving Federal financial assistance . . . .”  20 U.S.C. § 1681(a) (2012).  

33



  

108 HARVARD LAW REVIEW FORUM [Vol. 128:103 

adjudication role, has involved black male respondents, but the insti-
tution cannot “know” this because it has not been thought important 
enough to monitor for racial bias.  

The best way to correct for this, in my view, is to reduce the Title 
IX Office to a compliance-monitoring role, and get it out of the busi-
ness of adjudicating cases.  (This would, incidentally, be entirely con-
sistent with the OCR’s announced policy documents.11)  Cases should 
go to a body charged with fairness to all members of our community, 
and with particular charges not only to secure sex equality but also to 
be on the lookout for racial bias and racially disproportionate impact 
and for discrimination on the basis of sexual orientation and gender 
identity — not only against complainants but also against the accused. 

CASES INVOLVING SEXUAL MESSAGES  
THAT ARE CULTURALLY CODED 

Campuses are multicultural environments, bringing together people 
from a wide range of backgrounds sounding in socioeconomic class, 
cultural and linguistic vocabularies, and historical experience.  Across 
these cultural lines, communication about many things, including  
matters relating to sex, sexuality, and gender, can be torqued by the 
incommensurability of the parties’ social codes and their inconsistent 
and even clashing sexual moralities.  The question raised by the cul-
tural defense in criminal law comes up here: when two cultures come 
into conflict over the meaning of a sexual encounter, which one wins?  
Adjudicators have to anticipate that their own experiences and biases 
may play a role in the way that they answer. 

For example, a classic casebook rape case, State v. Rusk,12 involved 
Pat, a white female complaining witness from a middle-class suburb 
outside Baltimore and Eddie, a white male defendant from a poor, in-
ner-city background in Baltimore proper, a city notorious then and 
now for its toughness.  When they met at a local bar, she was working 
as a secretary and he was out of work, trying to get by fixing and then 
selling cars he bought through the want ads.  What makes this a clas-
sic casebook rape case is that the jury might not have believed Pat’s 
testimony that Eddie threatened her physically (by taking her keys and 
“lightly choking” her when they were having sex); Eddie categorically 
denied ever doing either of these things and the jury could have 
thought that these actions were not proved beyond a reasonable doubt.  
It nevertheless convicted, and the only other evidence available to 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 11 See DCL, supra note 8, at 7–8; Q&A, supra note 8, at 10–11, 25. 
 12 424 A.2d 720 (Md. 1981).  For an in-depth analysis of this case, see Jeannie C. Suk, “The 
Look in His Eyes”: The Story of Rusk and Rape Reform, in CRIMINAL LAW STORIES 171 (Don-
na Coker & Robert Weisberg eds., 2013). 
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support the element of a threat of force was what Pat called “the look 
in his eye,” that is, her entirely subjective belief that he was threaten-
ing her.  State v. Rusk therefore raises the question: is entirely subjec-
tive evidence of a threat of force sufficient to establish guilt?  

Many feminists have argued that Pat’s subjective belief not only 
should but must suffice to establish a threat of force.  But in this 
case — if it turns on a disagreement between Pat and Eddie about the 
significance of their gestures in a gendered script for communicating 
consent or nonconsent —  that may mean committing the legal system 
to supporting Pat’s white middle-class assumptions about how men 
and women communicate with each other when they go home together 
after a night out drinking, and to assigning to Eddie’s understandings 
the moral freight associated with criminal negligence, recklessness, or 
even intentional coercion. 

Is that what the legal system should be doing in a complex society 
marked by immense cultural diversity?  Maybe not, or maybe not al-
ways.  To the extent that the campus-sexual-assault movement ex-
presses the priorities and visions of white middle-class women, it may 
not be providing us with everything we need to know to make fair de-
cisions in cases involving class, race, and other key differences. 

But current pressures are building a sex harassment enforcement 
system that is indifferent to these concerns.  The OCR insists that all 
participants in the processing of sexual harassment complaints receive 
training that makes them competent to render prompt and equitable 
decisions,13 and Harvard complies.  I have a copy of the PowerPoint 
slides shown to colleagues at Harvard Law School in the Fall Semester 
of 2014, as the outline for their required training.14  Approximately 
two-thirds of the document is devoted to quotations from OCR docu-
ments and the Harvard Policy and Procedures about the standard to 
apply and the procedures to be used.  The remaining third of the doc-
ument (and thus the entire remainder of the training) provides a sixth-
grade level summary of selected neurobiological research.  The take-
away lesson of these pages is that a victim of sexual assault may expe-
rience trauma, which in turn causes neurological changes, which in 
turn can result in “tonic immobility.”   Tonic immobility, in turn, can 
cause the victim to appear incoherent and to have emotional swings, 
memory fragmentation, and “flat affect.”  Her story “may come out 
fragmented or ‘sketchy,’”  and she can be “[m]isinterpreted as being 
cavalier about [the event] or lying.”   These problems, in turn, can 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 13 DCL, supra note 8, at 4, 6, 12; Q&A, supra note 8, at 38–40. 
 14 Mia Karvonides & William McCants, Harvard Law School Administrative Board Title IX 
Training (October 23, 2014) (on file with author). 
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cause police and sexual harassment investigators to dismiss serious 
claims, tragically because of symptoms of the trauma itself.15 

So far, that is the only training provided to Harvard personnel 
handling sexual harassment claims directed to the social and psycho-
logical dynamics surrounding sexual assault.  It is 100% aimed to con-
vince them to believe complainants, precisely when they seem unrelia-
ble and incoherent.  Without disputing the importance of the insights 
included in this section of the training, one can ask: precisely what do 
they prove?  Surely not a claim that, because a complainant appears 
incoherent and unreliable, she has been assaulted.  Meanwhile, the 
immense social, cultural, and psychological differences that can affect 
the credibility and coherence of both parties’ accounts do not seem, 
yet, to warrant any mention.  On all of those, cultural incompetence is 
okay. 

CASES INVOLVING DRINKING AND/OR DRUGS 

This very large class of cases includes sexual intercourse or other 
sexual contact with persons who have been administered mind-altering 
substances without their knowledge or consent.  It is such a grave 
wrong to impose that experience, along with its vulnerabilities, on  
another person without their knowledge and consent that I think we 
can all agree those are among the easy cases: anyone who does that 
and proceeds to have sexual contact with his victim is a serious 
wrongdoer.  Also among the easy cases: someone having sex with an 
unconscious person who has not, before falling asleep or passing out, 
given consent to such contact.  No question, people who do either of 
these things are serious wrongdoers. 

But let’s expose ourselves to the harder cases, where a person com-
plaining about sexual contact as unwanted, unconsented to, or in any 
other way wrongful, was at the time of the conduct voluntarily altered 
by drugs or alcohol.  It includes sexual contact with a person who is 
not unconscious but severely impaired.  Ditto but only somewhat im-
paired.  It includes people whose preferences and judgments differ in 
their substance-affected state from those they would have entertained 
or made while stone-cold sober.  It embraces cases brought by women 
who have willingly consumed drugs and/or alcohol, and who gave 
their assent to sexual activity (in the sense that they signaled willing-
ness or desire), but who did not consent (that is, they did not actually 
subjectively give a free consent to engage in sexual activity),16 or who 
were confused about whether to consent or not but who “went along” 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 15 Id. 
 16 See Mark Kelman, Thinking About Sexual Consent, 58 STAN. L. REV. 935, 946 (2005) 
(book review).  
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(that is, assented without making a decision either way) because they 
feared social conflict or social awkwardness if they didn’t accede to 
importunities for — or accept gentle offers of — sexual contact.  It in-
cludes women who assented and consented competently after consum-
ing alcohol or drugs and who, on becoming sober the next day — or 
months, or even years, later — sincerely reject that idea that they 
could have consented.  It includes women who did all of that and 
now — the next day, or months, or even years later — reject the idea 
that they should have consented and enter into a state of bad faith de-
nial of the fact that they did consent.  It even, apparently, includes at 
least one woman whose mother rejected the idea that her daughter 
should or could have consented, and who insisted that her daughter 
submit a sexual assault complaint to signal moral rejection of the sex-
ual conduct in question.17 

The cases differ, moreover, in the degree of incapacitation and/or 
impairment, and this is not merely a factual but also a morally difficult 
definitional question.  Setting aside sex with unconscious persons and 
persons deliberately intoxicated without their knowledge and consent 
(the easy cases), we could say a person is incapacitated only when ren-
dered physically incapable of intentionally signaling her consent: “fall-
ing down drunk.”  Or we could say that she is incapacitated whenever 
she has lost any of the capacity to reason that she enjoys while stone-
cold sober.  Or we could set the breaking point somewhere on the 
spectrum between these two extremes.  Thus, we could distinguish in-
capacitation and impairment, reserving the former for some extreme 
state of mental and/or physical dysfunction, and recognizing impair-
ment along a spectrum of differences from the person’s (or the average 
person’s) reasoning capabilities while stone-cold sober.  We could say 
that she has to be really impaired or only a little impaired to be held 
incapable of giving consent (even if she did assent or even consent).  
We could assume she was impaired simply because the consumption of 
drugs and/or alcohol, in any appreciable amount, does in fact alter 
one’s preferences. 

Compound all of that with the differences between incapacitation 
or impairment, however we define them, at the time, with a frequent 
concomitant of heavy drug and alcohol use: memory loss.  This poses 
more than merely evidentiary problems and credibility issues in cases 
involving alcohol and drug use, though those are severe enough in 
themselves.  Do we want to say that the sex assented to and engaged 
in by a person who forgets most or all of the details the next day 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 17 See Emily Yoffe, The College Rape Overcorrection, SLATE (Dec. 7, 2014, 11:53 PM), http:// 
w w w . s l a t e . c o m / a r t i c l e s / d o u b l e _ x / d o u b l e x / 2 0 1 4 / 1 2 / c o l l e g e _ r a p e _ c a m p u s _ s e x u a l _ a s s a u l t _ i s 
_a_serious_problem_but_the_efforts.html [http://perma.cc/M3WM-BTHB].  The accused in this 
case was held responsible and expelled.  Id. 
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was — for the reason of memory loss alone — done by a person who 
was morally or legally incapacitated?  Sometimes we will say yes, for 
instance when we think that memory loss was caused not by drinking 
or drug use but by psychological dissociation from intensely aversive 
experience.  But what if it is selective; what if it is self-serving; what if 
it is motivated by unconscious racial bias or by a felt need to disavow 
shame, avert a crise de conscience, or pacify an angry parent, spouse, 
or partner? 

I have arrayed these cases on three spectrums from easy to hard: 
first by the character of the alleged victim’s assent and consent (vel 
non); second by the degree to which we are willing to say she was suf-
ficiently incapacitated or impaired that we are willing to set aside the 
fact of assent and/or consent; and third by the degree to which we are 
willing to say that memory loss reliably indicates lack of consent.  
Many would say that, toward the end of my sequences, we are back in 
the range of easy cases, though easy now because they are prepared to 
say that no valid claim of sexual misconduct should be based on the 
“case types”  appearing there.18 
 I think it’s merely irresponsible to dismiss this difficult range of 
cases by saying that women students are being slipped date-rape drugs 
in numbers so high that the difficult ranges of my three spectrums are, 
in real life, null sets, or even so small that they can be administratively 
assimilated to the date-rape-drug cases.19  No: young women are will-
ingly drinking heavily and using powerful drugs.  So are young men.  
It is an immense public health problem. 
 This raises a final layer of difficulty: by far most of these cases 
arise in a student drinking culture that promotes heavy drinking and 
drug use —  often rising to the level of extreme drinking and drug 
use — precisely for the disinhibition and altered consciousness that 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 18 Query whether the case reported in this article is hard or easy: Nicole Ng & Vivian Wang, 
Enough Alcohol to Call It Rape?, YALE DAILY NEWS (Nov. 7, 2014), http://yaledailynews 
.com/blog/2014/11/07/after-uwc-complaint-two-students-wait [http://perma.cc/266G-RHR8].  
Here, a woman undergraduate at Yale drank until she was “hammered” and then contacted a 
male student she had just broken up with, sending a series of text messages that she claimed were 
efforts to deflect any resumption of sexual relations but that read to me like come-ons.  The recip-
ient testified that he thought they manifested ambivalence.  He knew she had been drinking but 
not how much: the testimony supporting her claim that she was extremely inebriated was from 
the complaining witness herself and friends who had not been eyewitnesses.  She invited him to 
her room, and he testified that she initiated sexual contact when they entered it together.  She 
thought that her having no memory of this meant that the factfinder was required to find that it 
hadn’t happened.  The Yale sexual harassment process resulted in a finding of no violation.  Ni-
cole Ng & Vivian Wang, After Holloway Sides with UWC, Complainant Elects Against Appeal, 
YALE DAILY NEWS (Nov. 13, 2014), http://yaledailynews.com/blog/2014/11/13/uwc-appeals-
process-questioned [http://perma.cc/H9DA-RSFW].  
 19 See, e.g., Diane L. Rosenfeld, Uncomfortable Conversations: Confronting the Reality of 
Campus Sexual Assault, 128 HARV. L. REV. F. (forthcoming 2015). 
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they provide.  Students consuming these substances at large parties or 
in their own rooms with a few friends may want the titillation and 
have no plans to engage in sex; some may also intend to have a lot of 
sex, intimate or casual; many may take a “wait and see” attitude 
about adding sex to the general revels.  But the drinking culture means 
that, in case after case, both the complainant and the respondent were 
voluntarily ingesting mind-altering substances. 

And now look at the Harvard University Policy’s language govern-
ing cases of incapacitation and impairment: 

[W]hen a person is so impaired or incapacitated as to be incapable of re-
questing or inviting the conduct, conduct of a sexual nature is deemed 
unwelcome, provided that the Respondent knew or reasonably should 
have known of the person’s impairment or incapacity.  The person may be 
impaired or incapacitated as a result of drugs or alcohol or for some other 
reason, such as sleep or unconsciousness.  A Respondent’s impairment at 
the time of the incident as a result of drugs or alcohol does not, however, 
diminish the Respondent’s responsibility for sexual or gender-based har-
assment under this Policy.20 
This language supposedly settles all the hard questions I have been 

asking by tilting a per se rule in favor of the complainant and an 
irrebutable presumption against the respondent.  But it leaves open 
every application I’ve imagined on all three of my spectrums.  You 
could limit the scope of this paragraph by interpreting it to say that if 
the complainant did request or invite, she was capable of requesting or 
inviting: assent would bar a finding of unwelcomeness.  But a far more 
expansive understanding is also completely possible, allowing every 
single case on all three of my spectrums to lead to a finding that con-
duct was unwelcome solely because of the complainant’s drug or alco-
hol consumption.  You could intensify the pro-accuser effect of that in-
terpretation by also denying the accused any mitigation because of his.  
Similarly, a narrow or expansive interpretation could be given to re-
spondent’s knowledge or imputed knowledge of complainant’s inca-
pacity or impairment.  These are not just fact questions; they are poli-
cy choices. 

But note also the steep asymmetry between the consequences of 
drinking and drug use for the complainant and for the respondent: for 
the former, intoxication is, to one degree or another, the basis for a per 
se finding of unwantedness even when assent — even when con-
sent — has been given; but for the latter, it has no mitigating effect on 
his conduct.  And now let us say that two Harvard students — one 
male, one female — have sex after drinking, using drugs, or both, that 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 20 HARVARD UNIV., SEXUAL AND GENDER-BASED HARASSMENT POLICY 3 (2014),  
h t t p : / / d i v e r s i t y . h a r v a r d . e d u / f i l e s / d i v e r s i t y / f i l e s / h a r v a r d _ s e x u a l _ h a r a s s m e n t _ p o l i c y . p d f 
[http://perma.cc/YF8T-VPC2]. 
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each of them feels intense remorse and moral horror about it after-
ward, and that they both rush the next morning to the Title IX Office 
with  
complaints.  Let’s say they drop their complaints on the receptionist’s 
desk simultaneously.  Which of them gets the benefit of the per se im-
putation of unwelcomeness, and which of them carries the heavy 
handicap of no mitigation?  The woman and not the man?  Both of 
them?  Neither? 

I think this mental experiment reveals that a bias in favor of com-
plainants and against respondents is embedded in this rule — a bias 
that almost certainly aligns with a bias for women and against men in 
the design of the Harvard paragraph on intoxication.  When so much 
of the drinking and drug use by students in the contemporary cultural 
scene is actively sought out by men and women alike, and when so 
many of the sexual encounters are fueled by heavy consumption of 
consciousness-altering substances by both parties, I think feminist gov-
ernors have to think hard about what they are doing when they try, 
through provisions like this and by advocating their expansive inter-
pretation, to predetermine women as victims and men as wrongdoers. 

One justification for biasing the system to favor women and disfa-
vor men is a perception that, in the campus drinking culture, men 
have more power than women, along with a social-change intuition 
that a rule shifting bargaining power over sex decisions from the for-
mer to the latter, precisely through the threat of predetermined vic-
timhood and guilt, will be an effective way to change that culture.  
This logic makes sense: get them by the balls and their hearts and 
minds will follow.  But it is not cost free.  It entails a decision to im-
pose a serious moral stigma and life-altering penalties on men who 
may well be innocent.  Doing this will, in turn, delegitimize the system.  
And it entails a commitment to the idea that women should not and do 
not bear any responsibility for the bad things that happen to them 
when they are voluntarily drunk, stoned, or both.  This commitment 
cuts women off — in theory and in application — from assuming 
agency about their own lives.  Since when was that a feminist idea? 

CASES ARISING FROM THE BREAKUP OF 
 LONG-TERM INTIMATE RELATIONSHIPS 

Where there is no evidence of physical abuse, accusations of sexual 
misconduct arising after the breakup of long-term relationships can — 
and should be — very hard to sort out.  These cases involve not only 
what he or she says happened but what he or she says it meant in the 
private language of each relationship.  The adjudicator steps into a 
Rashomon-like maze in which identical episodes have such dramatical-
ly different valences that both sides can be truthfully and credibly tell-
ing their own understandings and experiences without offering a 
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decisionmaker any plausible basis of decision other than his or her 
own cultural assumptions and biases.  I have participated in some cas-
es that seemed to boil down to whether or not the adjudicator under-
stood projective identification — the psychic dynamic in which one 
partner to an intense intimacy projects into the other his or her own 
fears of and desires for the other, successfully soliciting that person to 
receive, reproduce, ratify, or enact those fears or desires.21  Projective 
identification profoundly confuses the self/other distinction, establish-
ing a kind of intersubjectivity that baffles efforts to determine that 
patterns in the relationship originated in one of the partners and not 
the other.  And no one participates in the management of high-conflict 
divorces without taking into account the role of spite in some spouses’ 
negotiation and litigation strategies22 —  but somehow we have imag-
ined sexual harassment charges to be pure of distorting motives like 
these. 

None of this is to deny that some breakups are precipitated or ac-
companied by acute sexual harassment, everything from quid pro quo 
to subtle but disadvantaging use of institutional power.  But some-
times it’s just an immiserating breakup, morphed into the form of a 
sexual misconduct charge. 

IMPACTS WITHOUT MISCONDUCT 

Here is the case that woke me, personally, up to the dangers of an 
unthinkingly broad, advocacy-based definition of sexual harassment.  
An employee, who disclosed eventually that she had been the victim of 
sexual abuse as a child and was ever-vigilant about her personal secu-
rity, brought repeated complaints of sexual harassment against male 
faculty.  She experienced being physically bumped by a male faculty 
member in the tight quarters of a copy room to be a sexual assault so 
humiliating that she could not communicate directly any more with 
that person.  Hallway eye contact that lasted too long had the same ef-
fect on her —  giving rise to an accusation against another faculty 
member for repeated unwanted sexual conduct.  Eventually we real-
ized that these complaints would keep coming in and, on investigation, 
keep failing to meet any reasonableness standard.  It was a tragic situ-
ation — the episodes were both severe and persistent for her, and se-
verely limited her work activities, but we could not keep entertaining 
the idea that they were sexual harassment. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 21 See Jean Laplanche & Jean-Bertrand Pontalis, THE LANGUAGE OF PSYCHOANALYSIS 
356–57 (Donald Nicholson-Smith trans., W.W. Norton & Co. 1973) (1967) (entry on “Projective 
Identification”). 
 22 See Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the Law: The 
Case of Divorce, 88 YALE L.J. 950, 968, 974, 976 (1979). 
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It is not at all clear to me that this case, which occurred more than 
a decade ago, would be handled the same way today.  Then, we were 
working in a framework that required sexual harassment enforcers to 
identify a wrongdoer.  But the “prevention” branch of hostile envi-
ronment policy emanating from advocates and the OCR23 is eroding 
the link between harm and wrongdoing.  Increasingly, schools are be-
ing required to institutionalize prevention, to control the risk of harm, 
and to take regulatory action to protect the environment.  Academic 
administrators are welcoming these incentives, which harmonize with 
their risk-averse, compliance-driven, and rights-indifferent worldviews 
and justify large expansions of the powers and size of the administra-
tion generally. 

I recently assisted a young man who was subjected by administra-
tors at his small liberal arts university in Oregon to a month-long in-
vestigation into all his campus relationships, seeking information about 
his possible sexual misconduct in them (an immense invasion of his 
and his friends’ privacy), and who was ordered to stay away from a 
fellow student (cutting him off from his housing, his campus job, and 
educational opportunity) — all because he reminded her of the man 
who had raped her months before and thousands of miles away.  He 
was found to be completely innocent of any sexual misconduct and 
was informed of the basis of the complaint against him only by acci-
dent and off-hand.  But the stay-away order remained in place, and 
was so broadly drawn up that he was at constant risk of violating it 
and coming under discipline for that.  

When the duty to prevent a “sexually hostile environment” is in-
terpreted this expansively, it is affirmatively indifferent to the re-
strained person’s complete and total innocence of any misconduct 
whatsoever. 

In a related development, OCR increasingly implies that the only 
adequate “interim measure” that can protect a complainant in the Ti-
tle IX process is the exclusion of the accused person from campus 
pending resolution of the complaint.  To be sure, in these cases the ac-
cused may eventually be found to be responsible for violations, some-
times very serious ones.  But advocates and the OCR are arguing that 
all complainants are trauma victims subject to continuing trauma if 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 23 In dealing with sexual harassment, schools must “end such conduct, prevent its recurrence, 
and address its effects.”  DCL, supra note 8, at 2.  OCR advises that schools’ basic obligations are 
to “end the sexual violence, eliminate the hostile environment, prevent its recurrence, and, as ap-
propriate, remedy its effects.  But a school should not wait to take steps to protect its students 
until students have already been deprived of educational opportunities.”  Q&A, supra note 8, at 
2–3.  
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the persons they accuse continue in school: merely “seeing” the har-
asser is deemed traumatic.24 

These cases are becoming increasingly easy.  Interim measures and 
environmental security provisions are justified as “merely administra-
tive,” the equivalent of determining that more lights should be in-
stalled on campus walkways or that food safety certificates should be 
required for all vending machines.  And like merely administrative 
acts conducive to public safety, they follow a strict liability model.  
But ending or hobbling someone’s access to education should be much 
harder than that.  It may well be that the only effective way to con-
vince people that this tendency is dangerous is to point to the rights 
they invade: rights to privacy, to autonomy, to due process.  But the 
tendency itself is due for scrutiny.  Assuming danger, risk, and holistic 
environmental contamination ensures that restrictions will go into ef-
fect even where the facts don’t justify them.  Will decisionmakers — 
and in particular governance feminist decisionmakers — be able to re-
sist this trend? 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 24 DCL, supra note 8, at 13 n.33. 
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The Sex Bureaucracy
To fight assault, the feds have made colleges clumsy monitorsTo fight assault, the feds have made colleges clumsy monitors
of students’ sex lives.of students’ sex lives.

By Jacob Gersen and Jeannie Suk Gersen JANUARY 06, 2017 � PREMIUM

ften with the best of

intentions, the federal

government in the past six

years has presided over the creation

of a sex bureaucracy that says its aim

is to reduce sexual violence but that is

actually enforcing a contested vision

of sexual morality and disciplining

those who deviate from it.

Many observers assume that today’s important campus sexual-assault

debate is concerned with forcible or coerced sex, or with taking advantage

of someone who is too drunk to be able to consent. But the definition of

sexual assault has stretched enormously, in ways that would have been

unimaginable just a few years ago. Indeed, the concept of sexual

misconduct has grown to include most voluntary and willing sexual

conduct.

Behind this elastic idea of sexual misconduct is a web of well-meaning

federal statutes, especially Title IX, which prohibits sex discrimination in

education, and the Violence Against Women Act, which, in its 2013

reauthorization, requires colleges to publicly disclose how they define,

prevent, investigate, and discipline sexual misconduct. Under President

Obama, the Department of Education’s interpretations of those laws have

greatly expanded the control exercised by the federal government over

sexual conduct.
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College o!icials have
been conscripted as
bureaucrats of
desire. The results
undermine the fight
against sexual
violence.

In essence, the federal government

has created a sex bureaucracy that

has in turn conscripted officials at

colleges as bureaucrats of desire,

responsible for defining healthy,

permissible sex and disciplining

deviations from those supposed

norms. The results are not only

cringeworthy but also unfair,

potentially racially discriminatory,

and detrimental to the crucial fight

against sexual violence.

With a new administration set to take office, a host of open questions arises

about what President-elect Donald J. Trump and his appointees will do with

the sex bureaucracy’s reins. Will they stay the course? Will they abandon the

current trajectory, lessening the role of the federal government in

establishing norms of sexual conduct? Or, as seems more likely, will they

use the extensive administrative apparatus at their command to advance a

different, retrograde vision of sexual morality?

itle IX became law in 1972. Since then, what it means to

discriminate "on the basis of sex" has evolved through a process of

judicial and agency interpretation. Today the phrase "Title IX

complaint" commonly refers to an allegation of sexual misconduct by one

college student against another, but this view was alien at the time of the

law’s enactment. The Department of Education’s Office for Civil Rights,

known as OCR, is the lead agency for Title IX. Early regulations

implementing Title IX required colleges to establish their own internal

grievance procedures, so that individuals would have a forum to complain

about their institution’s sex discrimination.

Since the 1990s, OCR and the courts have established that sex

discrimination under Title IX includes sexual harassment. As a result, the

mandate not to discriminate on the basis of sex includes a college’s

obligation to ensure that harassing conduct by employees or students

doesn’t create a hostile environment. According to this legal logic, if a

college did not have effective policies and procedures in place to address
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harassing conduct that is pervasive or severe enough to create a hostile

environment, the college would be discriminating on the basis of sex and in

violation of Title IX.

In 2011, OCR announced a spate of new interpretations of Title IX in its

"Dear Colleague" letter explaining how colleges that receive federal funds

must address allegations of sexual violence. The letter argued that because

sexual violence is a form of sexual harassment, colleges’ responses to sexual

violence are also governed by Title IX’s ban on sex discrimination. Most

colleges have long had procedures to handle student discipline, including

for sexual assault and other sexual misconduct. But the 2011 "Dear

Colleague" letter made clear that a college’s sexual-conduct policies,

including the investigatory and disciplinary processes, are mandatory and

dictated by OCR’s interpretations of Title IX, whatever they might be. Before

2011, OCR had taken inconsistent positions on what was required of

colleges, sometimes stating even that they were "under no obligation to

conduct an independent investigation" of an allegation of sexual assault if it

"involved a possible violation of the penal law, the determination of which

is the exclusive province of the police and the office of the district attorney."

The past five years have seen hundreds of investigations into colleges whose

sexual-misconduct policies and procedures differ from OCR’s wishes.

Although many investigations remain unresolved, the modus operandi has

been to announce an investigation and then negotiate college-by-college

"resolution agreements" — lengthy documents that specify the defects in

the college’s sexual-conduct policies and procedures and include an

agreement that the institution will take specific steps to ensure compliance

with OCR’s views. The office has no legal authority to force colleges to do

anything that the law — whether a statute or regulation — does not

mandate. But it has pressured colleges to take measures that are clearly

beyond what the law requires, and colleges have entered these resolution

agreements "voluntarily" to resolve OCR investigations and avoid public-

relations nightmares. For example, OCR told colleges to put in place

measures that, as the "Dear Colleague" letter put it, "may bring potentially

problematic conduct to the school’s attention before it becomes serious

enough to create a hostile environment." In other words, Title IX

compliance meant disciplining "potentially problematic conduct" before it

became unlawful.
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Under the rubric of
preventing sexual
violence, colleges are
now deep in the
business of providing
advice on sex and
relationships. And
they're not good at it.

As part of a federal investigation, OCR sent a letter to the University of

Montana in 2013 stating that, rather than limit sexual-harassment claims to

unwelcome conduct that creates a hostile environment, the university

should define sexual harassment "more broadly" as "any unwelcome

conduct of a sexual nature." By that definition, touching a person’s hand

during a date in a romantic way, sending a text message expressing

romantic attraction — or, for that matter, asking for consent to have sex,

could qualify as sexual harassment, and has, on some campuses. The

college’s failure to prohibit, investigate, and discipline this conduct would

then be unlawful, according to OCR’s broad definition, even if the conduct

itself had not created a hostile environment.

OCR explicitly made the

Montana letter a "blueprint"

for the reform of other colleges’

sexual-misconduct policies,

and the push to expand the

definition of sexual harassment

has steadily continued. On

September 9, 2016, OCR

informed Frostburg State

University that it was violating

Title IX because its sexual-

harassment policy stated that

"in assessing whether a

particular act constitutes sexual harassment forbidden under this policy,

the rules of common sense and reason shall prevail." The university’s policy

continued: "The standard shall be the perspective of a reasonable person

within the campus community." Could it really be that a university engages

in sex discrimination by using the perspective of a reasonable person to

evaluate conduct, a standard that has long been a key feature of sexual-

harassment law, civil tort law, and criminal law?

The sex bureaucracy’s insistence that using reasonableness and common

sense is illegal would be amusing if the stakes for individuals and

institutions were not so high. The lives of both individual complainants and

students accused in the complaints are often seriously altered by findings or

nonfindings of responsibility for sexual misconduct. In addition to the
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reputational costs of being seen as soft on sexual violence, colleges have

been threatened with defunding by the federal government if they maintain

policies and procedures that do not satisfy OCR. And colleges are now

regularly defending lawsuits brought by students disciplined under the very

procedures that colleges adopted to appease OCR.

ecause sex without consent is sexual assault, and sex with consent

is just sex, the meaning of consent carries the weight of nearly the

entire legal regime. How to define and evaluate consent is a

subject of legal, political, and cultural dispute. While regulations that

implement the Violence Against Women Act of 2013 require colleges to

publish a definition of consent for purposes of disciplining sexual

misconduct, the government has not provided a universal definition. Each

college has been left to come up with its own, and some have produced

definitions that seem to prohibit the vast majority of actual sexual conduct.

As consent became the distinguishing feature of permissible sexual

conduct, many colleges, parents, and advocacy groups offered common-

sense advice: If there is any ambiguity about consent, stop. Don’t take the

absence of "no" to mean "yes." Make sure your partner is not just willing

but enthusiastic. Soon, asking for and receiving a clear "yes" for each

discrete act during a sexual encounter became a common requirement. At

some colleges, enthusiasm became not just precautionary advice but also a

definitional requirement of consent itself. Here, for instance, is the

University of Wyoming’s version: "Anything less than voluntary, sober,

enthusiastic, verbal, noncoerced, continual, active, and honest consent is

Sexual Assault." By that standard, moving forward even after a clear assent

that is less than enthusiastic is, by definition, sexual assault.

So, too, could be sexual conduct with someone who is not completely sober

or who agrees to have sex after repeated requests (potential pressure

constituting coercion). Because some colleges’ expansive definitions render

much if not most sex that occurs on campus a technical violation of the

rules, there is wide discretion and leeway for a participant in a sexual

encounter to interpret or label the incident as sexual misconduct. This

definitional overinclusiveness makes it difficult for both colleges and

students to distinguish serious cases of sexual assault and harassment from

cases in which the absence of affirmative or enthusiastic agreement
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nonetheless accompanied a genuinely voluntary decision to engage in

sexual conduct. Students who wereat the time willing to have sex can still

bring complaints against their partners, and under the college’s rules, such

complaints should be considered valid.

If the difference between consent and nonconsent turns on whether

agreement to each discrete act (e.g., kiss, touching of each body part,

penetration) in a sexual encounter was affirmative or enthusiastic, we will

increasingly see students who believe they were victimized after they

willingly engaged in sexual activity. One might ask, if a person was actually

willing, why would he or she afterward bring a complaint? It is not because

the complaint is fraudulent, but because a common feature of human

sexuality is ambivalence — both wanting and not wanting at the same time,

or wanting at one time and later wishing one hadn’t. This is an acute and

pervasive challenge for college administrators, because legal ambiguity and

sexual ambivalence are a dangerous combination. When everybody is

technically violating an overly broad policy but only a small and

unpredictable subset is investigated and disciplined for it, largely at the

discretion of the partner who decides whether to complain, the results will

not be fair. Worse, it distracts from the important fight against sexual

violence and erodes the legitimacy of serious efforts to combat it.

You may think that an enlarged definition of sexual assault, even one that

leads to incidents of overpunishment, is acceptable if it also reduces sexual

violence against women. But sexual-conduct policies are gender neutral.

Women who do not receive affirmative consent for each step of a sexual

encounter with a man, or if the man was not entirely sober, have also

violated those policies. Men are beginning to file Title IX complaints against

women, because, according to the absurdly broad policy definition, they

can claim to have been sexually assaulted.

A set of adjudicatory procedures that are fair, neutral, and rigorous could

serve as a check, albeit imperfect, on vague and overinclusive policy

definitions. Even if most sexual encounters could formally qualify as sexual

misconduct, robust and rigorous adjudication might accurately sort cases

that are worthy of discipline from those that are not. Unfortunately, since

2011, colleges have adopted inadequate and unfair procedures, perhaps in

overzealous efforts to avoid negative attention by OCR.
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Many students disciplined under

these new policies have sued their

colleges, arguing that the procedures

used to investigate and adjudicate the

complaints were unfair and unlawful.

Such cases provide a glimpse both at

the sexual conduct that is being

disciplined by the sex bureaucracy

and at how the campus adjudicatory

process holds up in court.

In one federal case in 2015, a male student sued Washington and Lee

University after being expelled for "nonconsensual sexual intercourse" with

a female student. His court complaint claimed that the university’s Title IX

officer in charge of the proceeding had earlier given a presentation arguing

"regret equals rape," a position she framed as "a new idea everyone, herself

included, is starting to agree with." The complaint said the officer, citing an

article titled, "Is It Possible That There is Something In Between Consensual

Sex and Rape … And That It Happens to Almost Every Girl Out There?,"

from a website called Total Sorority Move, had suggested "that sexual

assault occurs whenever a woman has consensual sex with a man and

regrets it because she had internal reservations that she did not outwardly

express."

The accused student claimed that the Title IX officer had not shown him a

copy of the accuser’s complaint in a timely fashion, refused his request to

have a lawyer participate in the proceedings, failed to interview several of

his suggested witnesses, selectively omitted facts from the investigative

report, denied his request to record the hearing, and hindered him from

putting questions to the accuser, who attended the hearing behind a

partition. After the court denied the university’s motion to dismiss the case,

the parties settled.

Another federal case last year involved two male undergraduates at

Brandeis University who had a sexual relationship that lasted almost two

years. After they broke up, one of them attended a campus session on

sexual assault, and his thinking about his former boyfriend began to

change. He filed a complaint with the university, alleging "numerous
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What will the Trump
administration do
with the sex
bureaucracy he's
inheriting?

inappropriate, nonconsensual interactions" during the relationship. While

sleeping together, he said, his boyfriend occasionally woke him up with

kisses, and sometimes continued kissing him when he wanted to go back to

sleep. When they showered together, his boyfriend looked at his genitals. At

the start of their romance, his boyfriend once put a hand on his clothed

groin while they watched a movie together. A year and a half into their

relationship, his boyfriend once tried to perform oral sex when the accuser

didn’t want it, and they quarreled and then made up.

The university found the accused

ex-boyfriend "responsible" in each

of these incidents and placed a

record in his student file that he

had been disciplined for "sexual

misconduct, lack of consent, taking

advantage of incapacitation, sexual

harassment, physical harm, and

invading personal privacy." On

social media and elsewhere, the accuser referred to himself as a victim of

sexual assault and called his ex-boyfriend his "attacker," "rapist," and "a

threat to the safety of the well-being of the entire campus." The accused

student filed a federal lawsuit against the university. In refusing to grant the

university’s motion to dismiss the suit, the judge found plausible the

accused student’s claim of unfair procedures, including Brandeis’s failure

to give him notice of specific charges, allow him to have counsel, or permit

him to cross-examine the complainant or witnesses. The student then

dropped the lawsuit, because, given the cost of continuing it, he felt

vindicated by the court’s ruling.

In September, a federal judge concluded that Brown University had

breached a student’s reasonable expectations about the university’s

disciplinary process by applying a new affirmative-consent definition to an

earlier incident. Brown’s new definition specified that consent obtained

through "manipulation" was invalid; in a text exchange before the sexual

encounter, the female complainant told the male student that he was trying

to manipulate her, and he responded, "I’m trying to manipulate you a lot."

Finding that the accused student’s responsibility for sexual misconduct very

likely turned on Brown’s use of the new consent definition, the court held
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that he was entitled to a new hearing. In November, another federal court

held that the University of Cincinnati’s failure to allow an accused student

to put at least written cross-examination questions to the complainant

violated constitutional due process.

On both procedural and substantive grounds, courts applying federal and

state law have increasingly recognized unfairness in sexual-misconduct

policies and practices adopted by colleges. And in October, in the wake of

multiple court decisions in favor of accused students during the past year,

OCR itself found that Wesley College, in Delaware, had violated Title IX with

the unfair procedures it used to expel a male student accused of live-

streaming without consent an otherwise consensual sexual encounter. The

college’s investigation had omitted an interview of the accused, and he had

not been given the incident report before the hearing or a chance to provide

or challenge evidence.

ecause many new definitions of consent on campus diverge rather

starkly from anything familiar in criminal law or civil tort law,

colleges have developed educational campaigns, categorized as

sexual-violence-prevention programs mandated by the Violence Against

Women Act. Clark University’s consent materials, subtitled "Doing It With

the Lights On," tell students, "We want you to have great sex if you choose

to have sex — safer, mutually enjoyable, consensual sex." The University of

Wyoming has a "Don’t Kill the Mood" section in its consent materials, that

explains: "Asking for consent not only shows that you respect and care for

your partner, but it also shows your creativity and can even make the sexual

interaction more intimate." Students are instructed that consent should be

verbal — "‘Yes.’ Or even, ‘Yes, Yes, Oh! Yes!’ " — and are offered phrases to

use in a sexual encounter:

Baby, you want to make a bunk bed: me on top, you on bottom?Would you

like to try an Australian kiss? It’s like a French kiss, but "Down Under."I’ve

got the ship. You’ve got the harbor. Can I dock for the night?

Putting aside whether such utterances reduce the ambiguity of sexual

encounters, these instructions are not about rape, sexual assault, sexual

harassment, or sexual violence. They are how-to’s for sexual arousal,

proposition, and seduction. Moreover, in a statement such as, "Consent is

about real, honest, confident and open communication," consent stands in
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for a whole normative world of assumptions about what makes sex and

relationships good, satisfying, worthwhile, meaningful, and fulfilling. About

this, Wyoming is especially explicit: "By communicating what you want and

need from your sexual relationship (and your relationship outside the

bedroom), you will develop a more caring, responsive, respectful love life."

Under the rubric of preventing sexual violence, colleges are now deep in the

business of providing advice on sex and relationships. And they’re not good

at it.

he shift toward anticipating potentially problematic behavior

before it occurs is a feature of what might be called the public-

health model of sexual violence. This model of prevention centers

on identifying factors that increase the risk of sexual violence. For example,

the Department of Education requires colleges to publish their sexual-

violence-prevention programs, which must "consider risk factors for sexual

violence." The government’s compendium of risk factors for sexual

violence, assembled by the federal Centers for Disease Control and

Prevention, includes "lack of employment opportunities," "poverty," a "lack

of institutional support from police and judicial system," and "hyper-

masculinity." Colleges are supposed to use these risk factors to formulate

and target their sexual-violence-prevention programs. Ohio University’s

"Black Men’s Think Tank" and "Healthy Masculinity Working Group," for

example, are categorized by the university in its annual security report as

focusing on "Relationship Level" risk factors; the "Better Bystanders"

program focuses on individual risk factors, and the "Sober Sex" posters are

classified as community-level interventions. This individual, relationship,

and community (or environmental) risk-factor framework is taken almost

verbatim from the CDC.

When the campus community is

told by the federal government

that students with the above risk

factors are more likely to commit

sexual violence, it is not hard to

imagine that when it comes to

accusation, investigation, and

adjudication, those individuals
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Read More About 'Yes
Means Yes'

Affirmative-consent rules are intended
to set clear standards for what’s required
of students. And they're changing how
colleges adjudicate alleged assaults. 

‘Yes’ to Sex? Students

Consider What That Looks

and Sounds Like 

As Consent Rules Change, Big

Questions Come to the

Surface 

The Legal Limits of ‘Yes

Means Yes’

What ‘Yes Means Yes’ Means

for Colleges’ Sex-Assault

Investigations 

will also be perceived as more

likely to be perpetrators.

Last September, a black male

student who had been accused of

sexual assault by a white female

student sued the University of

Pennsylvania, claiming that an

unfair investigation process

discriminated on the basis of

race, in violation of federal civil-

rights laws. Elsewhere, OCR itself

has acknowledged the serious

risk of race discrimination in

student discipline in elementary

and secondary schools, and has

gone so far as to issue guidance

on "how to identify, avoid, and

remedy discriminatory

discipline." According to OCR,

African-American students "are

more than three times as likely as

their white peers" to be expelled

or suspended, and those substantial racial disparities "are not explained by

more frequent or more serious misbehavior by students of color."

When it comes to sexual misconduct in higher education, however, OCR

has so far been silent about the risk of racial bias. The race of the parties in

sexual-misconduct cases is not included in existing federal reporting

requirements, so the issue is difficult to study and expose. Indeed, colleges

may interpret their obligations under the Family Educational Rights and

Privacy Act (Ferpa) as preventing the release of such data — if they even

compile and save such information, which they are not legally required to

do.

Among administrators, lawyers, and faculty members involved in sexual-

misconduct cases, however, stories of disproportionate racial impact are

common. "Case after Harvard case that has come to my attention, including

�  PREMIUM

�  PREMIUM

�  PREMIUM
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S

several in which I have played some advocacy or adjudication role, has

involved black male respondents," writes Janet Halley, our colleague at

Harvard Law School. "But the institution cannot ‘know’ this because it has

not been thought important enough to monitor for racial bias." It is

incumbent on OCR, as well as colleges and universities, to study and

address the potential for race discrimination in sexual-assault allegations.

exual norms change, and colleges have often been at the forefront

of that change. What is different this time around is that the shift

has been supervised by the federal government. Under the guise of

sexual-violence prevention and discipline, the sex bureaucracy has grown

to oversee sexual matters in a way that defies common sense and renders

most sexual interactions impermissible.

What will President-elect Trump do with the sex bureaucracy he’s

inheriting? Ignoring it isn’t a real option. Federal legal requirements are

now intertwined with college bureaucracies. Once institutions are created,

offices staffed, policies promulgated, and disciplinary boards have begun

meting out punishments, existing practices are likely to continue even if the

federal agency loses interest or cedes the field. An expansive bureaucratic

apparatus operating on every campus in the country would remain to carry

on a life and motivation of its own.

(http://projects.chronicle.com/titleix/?cid=T9WIDGET)

Title IX
Tracking Sexual Assault Investigations

In this era of enforcement, the government is conducting 300 investigations of colleges for possibly
mishandling reports of sexual violence.

So far, 58 cases have been resolved.

Search our investigation tracker by institution or keyword:

GoSeach...

It is possible that the Trump administration will retract the 2011 "Dear

Colleague" Letter. But unless OCR adopts new interpretations of federal law

that forbid the very practices it has required for the past five years, it is hard

to imagine colleges making costly wholesale changes to the sex bureaucracy

they have expended great resources to build. The many institutions that are
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bound by resolution agreements they entered into with Obama’s OCR will

continue to be bound by them, unless OCR goes so far as to invalidate the

existing agreements, which is highly unlikely. Inertia is now on the sex

bureaucracy’s side.

There is little in the historical record to suggest that any president — much

less this one — would give up power and control on this order of

magnitude. The sex bureaucracy is probably here to stay. During the

campaign, a videotape emerged of Trump bragging about assaulting

women, which was followed by a dozen women’s accusations that he had

assaulted or harassed them. His administration, in turn, may want to

appear tough on sexual violence. Meanwhile, it will be filled with people

who have gone on the record against premarital sex and homosexuality.

The new administration will use the sex bureaucracy to advance its own

version of sexual morality.

The norms of sexual conduct embraced by activists in recent years are, of

course, not the same as the sexual morality potentially imposed from the

right. But common ground between them may not be so elusive in the sex

bureaucracy. Almost the entire domain of sexual interaction is now

regulated under the guise of sexual-violence prevention, on which right and

left can agree. The sex bureaucracy will therefore not only survive the

change in administration, but it may flourish. What is more, future

iterations may more explicitly reveal how an expansive regulation of

problematic sex and a conservative project of sexual morality can converge.

Jacob Gersen and Jeannie Suk Gersen are professors at Harvard Law School.

This essay is adapted from an article published in the California Law

Review.
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1.  Resources and Reports Relating to Sexual or Gender-Based Harassment. 
HLS is committed to equal opportunity, respect, fairness and 
nondiscrimination, and to taking appropriate steps to end any harassment, 
prevent its recurrence, and, where appropriate, remedy its effects.  To that end, 
HLS has a Title IX Unit, currently consisting of a Title IX Coordinator 
(currently, the Associate Dean and Dean for Academic and Faculty Affairs) and 
two Deputy Title IX Coordinators (currently, the Associate Dean and Dean 
of Students and the Assistant Dean and Chief Human Resources Officer), 
whose purpose is to oversee implementation of the Harvard University Sexual 
and Gender-Based Harassment Policy (the “Policy”).  This includes receiving 
reports of sexual or gender-based harassment (see 1.2 below), determining 
interim measures, supervising investigation and resolution of complaints under 
these procedures, and informing students about the Policy and these 
procedures (including 1.1 through 1.8 below).  Each Title IX Coordinator is an 
experienced administrator trained in identifying and responding to sexual 
harassment and its harm to equal educational opportunity, as understood in 
light of principles of academic freedom and free speech, and other aspects of 
Title IX and the Policy. 
 
1.1  Confidential Resources.  The HLS community should be aware of relevant 
confidential resources, which are available both before and after a person 
communicates with any Title IX coordinator about potential violations of the 
Policy: 
 

• Harvard University Office of Sexual Assault Prevention and Response 
• Harvard Chaplains 
• RESPONSE Peer Counseling
• UHS Counseling and Mental Health Services

 
These resources can provide confidential advice and counseling.  Information 
disclosed by an individual to these counselors will not be disclosed to a Title IX 
Coordinator or any other person without an individual’s express written 
permission, unless there is an imminent threat of serious harm to the individual 
or others, or a legal obligation requires disclosure (e.g., if there is suspected 
abuse of a minor).  These counselors can provide more information about the 
extent of confidentiality.   
 
Under applicable law, many members of HLS community – including faculty 
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and senior administrators – may be required to report incidents to the Title IX 
Unit, and so may not be able to keep the matter completely confidential.  The 
Title IX coordinators themselves may be required to investigate and seek to 
address Policy violations, and so may not be able to keep the matter completely 
confidential.  If a student’s information may not be kept confidential, the 
student will be notified of the information that will be disclosed, to whom, and 
why.  The above confidential resources may be useful to consult as a first step.  
 
1.2  Reports of Title IX Violations.  Individuals are encouraged to report any 
violation of the Policy to the Title IX Unit.  Contact information for the Title 
IX coordinators is here: 
 

• Catherine Claypoole, HLS Interim Title IX Coordinator 
Griswold 200 
1525 Massachusetts Avenue 
Cambridge, MA  02138 
claypoole@law.harvard.edu 
 

• Kevin Moody, HLS Deputy Title IX Coordinator 
Hauser 010 
1575 Massachusetts Avenue 
Cambridge, MA 02138 
kmoody@law.harvard.edu 

 
• Marcia Sells, HLS Deputy Title IX Coordinator 

WCC 3039 
1585 Massachusetts Avenue 
Cambridge, MA  02138 
msells@law.harvard.edu 

 
 
Reports of sexual harassment, including sexual assault and sexual violence will 
be processed under the Procedures detailed herein when both the complainant 
and the respondent are HLS students.  If either the complainant or the 
respondent is a non-HLS student, the University’s Procedures for Handling 
Complaints Against Students will be used, and, when the respondent is an HLS 
student, will be supplemented by the Law School’s Interschool Sexual 
Harassment Procedures.  The Law School’s Administrative Board Procedures 
will not be used for complaints of sexual harassment, including sexual assault 
or sexual violence.    
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1.3.1  Anonymous Reports.  Persons may wish to report violations of the 
Policy anonymously.  If a person reporting a potential violation self-identifies 
but asks to remain anonymous, the Title IX Unit will decide how to proceed, 
taking into account the person’s wishes, the University’s commitment to 
providing a safe and non-discriminatory environment, and the right of any 
person accused of a violation of the Policy to have notice of allegations if any 
action may be taken that would affect the accused.  It may not be possible to 
guarantee the reporting party anonymity in certain circumstances.   
 
1.3.2  Informal Reports.  Individuals may wish to file a formal complaint about 
a Policy violation (see 2.1 below), or to report informally (i.e., without initiating 
a formal complaint).  The Title IX Unit shall inform anyone making an 
informal report that he or she may initiate a formal complaint at any time, 
regardless of what steps are being or have been taken in response to an 
informal report.  Reporting persons should be aware that although the Title IX 
Unit will often be able to maintain confidentiality of reporting persons, the 
Title IX Unit may sometimes be required to take actions to protect the safety 
of HLS community members that may result in the identity of the reporting 
person being disclosed (to the police, for example).  Reporting persons are 
encouraged to consult with the confidential resources identified above before 
self-identifying to the Title IX Unit.  When reporting persons seek to remain 
anonymous or have their identities kept confidential, they will be informed that 
honoring such a request may limit the ability of HLS to respond fully to any 
reported event, including discipline against a reported person, that the Policy 
prohibits retaliation, and that HLS will take steps intended to prevent 
retaliation and to respond to it strongly if it occurs.  
 
1.3.3  Informal Process.  If the Title IX Unit concludes that it is possible to 
resolve a matter, whether after a formal complaint or an informal report, in a 
prompt, fair and adequate manner through an informal process involving and 
with the consent of the parties (including the reporting person and person 
whose conduct may have violated the Policy), the Title IX Unit may seek to do 
so.  After a formal complaint is made, this informal process may be used only if 
the complainant affirmatively seeks such a process, and any party may 
terminate or decline any informal process at any time, without penalty.  No 
person reporting that he or she has been sexually assaulted will be asked to 
mediate or reach a resolution of the report directly with a person alleged to 
have committed the assault.  Before using any informal process, the Title IX 
Unit will notify those involved about the advantages and disadvantages of the 
process, and establish and notify those involved about reasonable timeframes 
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for the process.  The Title IX Unit will report to the Title IX Committee (see 6 
below) about the use, timeliness and outcomes of the informal process, without 
disclosing parties’ names.   
 
1.3.4  Legal Advice.  When reported conduct by any person might constitute 
criminal conduct, the person whose conduct is reported should, and the 
reporting person may wish to, seek legal counsel before making any written or 
oral statements, and seek advice about how his or her participation in an 
informal process could affect any criminal case in which he or she is or may 
become involved.   
 
1.4  Leniency on Other Policy Violations.  To encourage reports of violations 
of the Policy, HLS may at any point in an investigation or proceeding offer 
leniency with respect to violations of other HLS policies that may come to light 
as a result of such reports, depending on the circumstances. 
 
1.5  Timeliness.  Reports may be made at any time, regardless of how much 
time has elapsed.  Those with information about violations of the Policy are 
encouraged to report as soon as possible.  Prompt reporting allows for prompt 
and effective responses. If a person who violated the Policy is no longer 
employed or a student at the time of a report, HLS may not be able to take 
action against that person.  Reports may be valuable in allowing HLS to 
support affected individuals, prevent recurrences or address the effects of 
reported conduct. 
 
1.6  Interim Measures.  As described in 5 below, HLS through its Title IX Unit 
will provide prompt and reasonable interim measures to support and protect 
the safety of all parties, the educational environment, and the HLS community; 
to deter retaliation; and to preserve the integrity of the investigation and 
resolution process.  
 
1.7  Criminal Complaints and Police Assistance.  Any member of the HLS 
community may at any time also file a criminal complaint or seek assistance in 
preserving physical evidence from the Harvard University Police.  Information 
on those resources can be found here: 
 

• Harvard University Police Department 
1033 Massachusetts Avenue 
6th Floor, Cambridge, MA  02138 
Urgent:  617-495-1212 
Business:  617-495-1215 
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HLS and the Title IX Unit will assist anyone reporting or accused of Title IX 
violations in contacting law enforcement officials. 
 
1.8  Process Confidentiality.  To encourage parties and witnesses to participate 
in these procedures (including anonymous reports, informal reports, and 
formal complaints), all involved should keep confidential any information they 
receive in the course of their participation, other than to consult with advisors 
and attorneys, and incidental to seeking support and advice from family, clergy, 
health professionals, and others playing a similar role, all of whom should also 
be advised by anyone seeking their support to keep such information 
confidential.  To balance the interest of protecting confidential information and 
encouraging participation in these procedures by parties and witnesses, on the 
one hand, against the interest of participants in being able to disclose 
confidential information to family, clergy, health professionals, and others, on 
the other hand, the Title IX Committee (see 6 below) shall develop instructions 
on the confidentiality obligations of parties and witnesses.  Disclosure of 
confidential information received in participating in these procedures has the 
potential to compromise the integrity of these procedures and may be viewed 
as retaliation that violates the Policy.  Upon the initiation of an investigation, 
the Title IX Unit shall remind the parties, in writing, of their obligations 
regarding confidentiality.  Public disclosure of confidential information 
received as a result of participation in these procedures may constitute a 
violation of HLS standards of conduct, and shall be subject to these procedures 
as a related matter (see 2.7 below).  
 
2.  Complaints and Investigations.  HLS is committed to providing a fair and 
prompt investigation of violations of the Policy.  During any investigation and 
resolution of a complaint, both complainants and respondents have the 
opportunity to obtain counsel or assistance from lawyers or advisers of their 
choice (see 2.3 below), to have an impartial adjudication (see 3 below), to 
present witnesses and relevant evidence and have the complaint reviewed at a 
hearing (see 3.3 below), and to appeal (see 4 below).  HLS will promptly and 
concurrently notify the parties in writing of the outcome of any formal 
complaint or appeal (see 2.4.1, 3.5.3 and 4.4).   
 
2.1  Formal Complaints.  A formal complaint shall state (if known to the 
complainant) the name(s) of the persons involved in and witnesses to the 
conduct, describe the conduct, identify to the extent reasonably possible the 
dates and places of the conduct.  The complaint shall be signed and dated by 
the complainant.  The Title IX Unit shall promptly provide a copy of the 
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complaint to all respondents named in the complaint. 
 
2.2  Investigations Generally.  To protect complainants, respondents, and the 
HLS community, allegations of violations of the Policy will be investigated 
promptly (see 2.4.4 and 2.4.5) and fairly by or under the supervision of the Title 
IX Unit.  Investigations may be initiated whenever warranted, including in 
response to a formal complaint, in the absence of a formal complaint, or after a 
formal complaint has been withdrawn.  Where a complainant specifically 
requests a complaint not be investigated, an investigation may be initiated if the 
Title IX Unit determines that the facts warrant an investigation.  The Title IX 
Unit will take into account concerns articulated by complainants and 
respondents, the best interest of the community, fairness to all concerned, and 
the University’s legal obligations under Title IX.  Investigations under these 
procedures may be carried out prior to, simultaneously with, or after criminal 
or civil proceedings (see also 2.4.4 and 2.4.5 below).  Any investigator will be 
impartial and unbiased, will disclose any real or reasonably perceived conflicts 
of interest, and have training in investigating and evaluating conduct under the 
Policy, including applicable confidentiality requirements.  The Title IX 
Committee (see 6 below) will periodically review and provide general guidance 
to the Title IX Unit on the qualifications and conduct of investigators. 
 
2.3  Advisors and Counsel.  All parties may consult with advisors of their 
choice, including an attorney, at any point in the process.  The Title IX Unit 
will notify parties that they may consult with advisors (including an attorney), 
and the names of potential advisors (including attorneys). HLS will provide 
financial assistance to parties unable to afford an attorney who would like to do 
so, subject to reasonable fee structures and limits determined from time to time 
by the Title IX Committee (see 6 below).  Ordinarily, an investigator (see 2.4.2 
below) will speak directly with a complainant and respondent, and each may 
have an advisor or attorney present, and if a student requests, the student’s 
advisor or attorney may participate in the conversation. 
 
2.4.1  Initial Assessments.  The Title IX Unit will make an initial assessment 
following a report or complaint about a violation of the Policy.  Based on that 
assessment, the Title IX Coordinator may act as follows:  (a) if the conduct, 
even if substantiated, would not violate the Policy, the Title IX Coordinator 
may dismiss the complaint; (b) if the conduct (or complaint) is outside the 
scope of the Policy, but within the scope of another policy, refer the matter to 
another office; (c) if the Title IX Coordinator concludes that it is possible to 
resolve the case in a prompt, fair and adequate manner through an informal 
process involving and with the consent of both the complainant and 
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respondent, the Title IX Coordinator may seek to do so (subject to limits in 
1.3.3 above); or (d) if the conduct, if substantiated, would violate the Policy, the 
Title IX Coordinator may initiate an investigation.  Before the commencement 
of any investigation or proceeding, the parties shall be promptly notified in 
writing of the result of this initial assessment.  In any case, the Title IX 
Coordinator may also identify and implement appropriate interim measures 
(see 5 below).   
 
2.4.2 Investigations and Investigatory Record.  If the result of the initial 
assessment is an investigation, such investigations will generally include 
individual interviews of the complainant, respondent, and any relevant 
witnesses.  The investigator will keep and preserve a record of the investigation.  
This record will be the basis for any recommended findings by the investigator 
(see 3.3 below).   
 
2.4.3.  Notice and Opportunity to Respond.  The record prepared by the 
investigator (see 2.4.2 above) will be shared promptly and equally with 
complainant and respondent, redacted if and to the extent required by and 
consistent with law.  Each party will have an opportunity to meet again with 
the investigator, respond in writing, and request gathering of additional 
information by the investigator.  If additional information is gathered, it will 
become part of the record and shared with all parties, who again will have an 
opportunity to respond.  The parties will be updated at regular intervals of the 
status of the investigation.   
 
2.4.4  Timeframes.  HLS will seek to complete any investigation and resulting 
disciplinary process (including a decision on any remedies) within 45 business 
days after receipt of a complaint.  HLS will seek to complete any appeal within 
20 business days after receipt of the appeal.  An investigator may impose 
reasonable timeframes on all parties to allow the timely completion of a 
proceeding.  Timeframes for all phases of a process apply to all parties equally.  
Investigations will continue according to these timeframes during summer and 
other times HLS classes are not in session.   
 
2.4.5  Extensions.  There may be circumstances requiring longer timeframes.  
Timeframes may be extended, for example, in the interest of the integrity and 
completeness of the investigation, to accommodate witness availability, or to 
comply with requests by or not to prejudice investigations or processes of 
external law enforcement, or for other legitimate reasons, including the 
complexity of the investigation and the severity or extent of alleged misconduct.  
HLS will notify the parties of any extensions of timeframes.  Although 
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cooperation with law enforcement may require temporary suspensions of an 
HLS investigation, HLS will promptly resume its investigation upon being 
advised that law enforcement’s evidence gathering is completed.  HLS will not 
wait for the conclusion of criminal proceedings to begin its investigation, and 
will provide appropriate interim measures throughout, including during 
suspensions and extensions.  The Title IX Unit will work with the parties to 
balance the value of promptness with the value of in-person meetings in an 
investigation.   
 
2.5  Cooperation.  HLS expects members of the HLS community, including 
witnesses, to cooperate with an investigation.  It is understood that there may 
be circumstances in which complainants may wish to limit their participation, 
and a complainant may choose to do so, although HLS may be obligated to 
conduct an investigation.  It is understood that respondents may be advised not 
to provide information in circumstances that could prejudice their rights in 
external proceedings, and a respondent may choose not to do so, although 
HLS may be obligated to conduct an investigation.  HLS will not draw any 
adverse inferences from silence in such circumstances, but may impose interim 
measures, reach findings and implement any or all of the remedies available 
under 3.5.1 through 3.6 below, as appropriate. 
 
2.6  Sexual History.  The parties’ sexual histories will not generally be a subject 
of an investigation or questions at a hearing (see 3.4 below).  However, the 
history of relations among parties may be relevant.  For example, if 
“unrequested or uninvited conduct” is at issue,1 the sexual history between the 
parties may be relevant to determining whether the conduct was unrequested 
and uninvited during the incident in question, although it must be remembered 
that even in the context of a relationship, an acceptance of a request for one 
sexual act does not imply acceptance for another sexual act, and an acceptance 
of a request on one occasion does not constitute acceptance on a subsequent 
occasion. In addition, under very limited circumstances, sexual history may be 
relevant to explain injury, to provide proof of a pattern or of repeated events, 
or for another specific question raised by an allegation.  The investigator shall 
determine the relevance of evidence to the investigation and whether its 
relevance is outweighed by the dangers of unfair prejudice, confusion, or undue 
delay, and the adjudicatory panel will determine such matters at a hearing. 
 
2.7  Related Matters and Coordination.  The Title IX Unit shall generally 
consolidate investigations of multiple related complaints under the Policy, and 

1 Policy at 2.  
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shall also generally consolidate investigations of complaints under other HLS or 
University policies that are factually related to a Policy violation investigation.  
The Administrative Board and the Title IX Unit shall coordinate their efforts in 
such cases, and the Administrative Board Chair shall ordinarily suspend 
Administrative Board proceedings for any matter covered by the Policy or 
factually related to such a matter, refer the matter to the Title IX Coordinator, 
and so notify the parties.   
 
3  Adjudications; Standard of Proof.  When the Title IX Coordinator 
determines to conduct or supervise an investigation (see 2.4.1 above), in order 
to permit a timely hearing should one be requested by any party (see 3.3 below), 
the Title IX Unit or a delegate will initiate the scheduling and the parties’ 
selection of a three-person adjudicatory panel, as set forth in 3.2 below.  If used, 
such a panel will determine if the Title IX Coordinator has shown by a 
preponderance of the evidence that the Policy has been violated, and will 
adjudicate related matters under other policies in accordance with those policies.   
 
3.1  Adjudicators’ Qualifications.  All panelists shall be trained in evaluating 
conduct under the Policy and these procedures, including applicable 
confidentiality requirements, have relevant expertise and experience, be 
impartial, unbiased, and independent of the community (i.e., not current 
students, faculty, administrators, or staff of Harvard University), will disclose 
any real or reasonably perceived conflicts of interest or recuse themselves in a 
particular case, as appropriate, and to the extent feasible reflect the value of 
diversity in all its forms and meet such other criteria as the Title IX Committee 
(see 6 below) may from time to time establish.  A list of no fewer than twelve 
qualified panelists shall be chosen under the supervision of the Title IX 
Committee, and maintained and kept up to date by the Title IX Unit.   
 
3.2  Selection of Adjudicators.  Each specific adjudicatory panel will be 
determined as follows:  each of the complainant and respondent may choose 
from the list of qualified panelists one adjudicator; and the two adjudicators so 
chosen will choose a third from the same list, who shall chair the panel.  This 
panel of three will adjudicate the complaint.  If the investigation does not 
involve a complainant, the Title IX Coordinator shall designate a panelist in 
place of the complainant. 
 
3.3 Pre-Hearing Dispositions, Reports, and Requests for Hearings.  If, at the 
completion of the investigation, the Title IX Coordinator or the investigator 
concludes there is no plausible basis for a finding of a violation of the Policy, 
the investigation may be terminated and the parties so notified.  If the Title IX 
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Coordinator concludes that it is possible to resolve the case in a prompt, fair 
and adequate manner through an informal process involving and with the 
consent of both the complainant and respondent (subject to the limits in 1.3.3 
above), the Title IX Coordinator may seek to do so.  If the Title IX 
Coordinator or investigator believes no such informal resolution is possible, 
and concludes that there is a plausible basis for finding a violation of the Policy, 
the Title IX Coordinator or investigator will prepare a report stating the 
plausible basis for finding a violation of the Policy.  The Title IX Unit will 
provide the report to each party, and inquire of the complainant and the 
respondent whether either desires an oral hearing (a “hearing”).  If any party 
desires a hearing, the Title IX Coordinator will schedule a hearing with the 
adjudicatory panel. Otherwise, the adjudicatory panel will make its decision 
based on the investigator’s report, the investigation record, any further written 
materials the parties wish to submit to the panel (which shall be provided to the 
other parties), and any written materials other parties submit in response.   
 
3.4  Conduct of Hearings.  At any hearing, the parties will have equal 
opportunity to participate, with up to two advisors (including up to one 
attorney).  The adjudicatory panel shall determine the conduct of the hearing, 
subject to these procedures and the Policy, and shall be provided with 
reasonable support and administrative assistance by HLS.  Formal rules of 
evidence will not apply, and the panel may set reasonable time limits (subject to 
2.4.4 and 2.4.5) and other regulations for the hearing.  The investigator will 
present the results of the investigation, and the parties will have an equal 
opportunity to respond.  The parties will also have an equal opportunity to 
present witnesses and relevant evidence and have questions asked of other 
parties (see 3.4.1 below), and to ask questions of the investigator.  Hearings 
shall not be open to the public.  The only participants shall be the parties, their 
advisors and attorneys, witnesses, the adjudicators and any staff they may need 
for the conduct of the hearing, the Title IX Coordinators and, with prior notice 
to the chair of the adjudicatory panel, any member of the Title IX Committee.  
A transcript of the hearing shall be kept and made available to the parties. 
 
3.4.1  Questions at Hearings.  These procedures recognize the potential harm 
to the parties of having questions asked directly by another party, and the 
potential for the prospect of such a form of questioning to deter legitimate 
complaints, while also recognizing that direct questions may provide a party 
with a greater ability to test the truth of claims by another party than other 
methods of questioning.  Reflecting these competing interests:  (a) parties may 
not directly address each other in the hearing; (b) if requested by a party, the 
panel will arrange for means to allow questions to be posed to the parties out 
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of the physical presence of the other parties and their advisors and attorneys, all 
of whom may watch from a separate, private room via closed-circuit television; 
(c) questions to be posed on behalf of one party to another party must be asked 
through the chair of the adjudicatory panel, including “live” questions during 
the hearing and in response to answers by those being questioned, via 
electronic text or other methods, and (d) the chair of the panel will ask in 
substance all relevant questions a party submits that are not prohibited by these 
procedures (see 2.6 and 3.4 above). 
 
3.5  Post-Hearing Dispositions and Remedy-Relevant Evidence.  The 
adjudicatory panel will determine by majority vote whether a violation of the 
Policy has occurred, and will write a decision (which may incorporate the 
investigator’s report, as the panel deems desirable) stating the basis for their 
conclusion.  All adjudicators shall sign the final decision (including any dissent) 
as a record of their deliberations and dispositions.  The parties will be notified 
of their decision (see 3.5.3 below).  Each party may submit evidence or written 
argument relevant to remedies or mitigation up to two business days after 
receiving the final decision, and will have one business day to respond to 
evidence submitted by any other party. 
 
3.5.1  Determination of Remedies.  The panel will also determine remedies, by 
a majority vote.  The remedies may include those described in 3.6 below.  
Remedies shall take into account the severity and impact of the conduct, the 
gravity and circumstances of the violation, including the awareness and intent 
of the parties, the impact of the violation on the complainant, the safety of the 
community, the student’s previous disciplinary history (based on consultations 
with the Secretary and the Chair of the Administrative Board), any evidence 
submitted by the parties relevant to remedies, and the goals of the Policy and 
these procedures, including HLS’s commitment to equal opportunity, respect, 
fairness and nondiscrimination.  Remedies shall also take into account remedies 
imposed in prior cases at HLS, both within and outside the context of the 
Policy, based on consultations with the Administrative Board Chair and 
Secretary.   
 
3.5.2  Adjudication of Related Matters.  The panel will adjudicate any related 
matters in accordance with relevant policies, and state their conclusions as to 
those matters in the same decision (see 2.7 above).  
 
3.5.3  Notice of Disposition and Remedies.  Subject to law, all parties to a 
formal complaint shall be promptly and contemporaneously provided with a 
copy of the panel’s decision, including a description of remedies, as well as a 
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statement as to their appeal rights.   
 
3.6  Remedies Available.  Violations of the Policy may result in the following 
remedies:  (1) Measures similar in kind to the interim measures listed in 5 below, 
such as a one-way no contact order, or changing academic schedules or 
restricting access to activities or facilities, except that following a finding that a 
respondent violated the Policy, no burden of such measures will fall on a 
complainant.  Such measures may be put into place pending appeals.  
(2) Warnings that do not become part of a student’s individual permanent 
record, but which may be considered in future disciplinary proceedings.  
(3) Reprimands, i.e., more serious warnings that become part of a student’s 
individual permanent record.  (4) Disciplinary probation for a set period of 
time, during which further violations of the Policy or other HLS policies will be 
grounds for suspension or dismission, and during which counseling and formal 
apology may be required.  (5) Suspensions, which may be conditional or 
unconditional.  Conditions may include without limitation counseling and 
formal apology.  (6) Loss of campus housing or on-campus employment.  
(7) Restriction of access to space, resources, and activities.  (8) Withholding of 
degree.  (9) Dismission or expulsion.   
 
4  Appeals.  Each party (respondent and complainant) may request an impartial 
appeal.   
 
4.1  Appeal Board.  All appeals will be decided by a faculty board consisting of 
the faculty members of the Administrative Board, each of whom shall have 
received training under the Policy (including Title IX and applicable 
confidentiality requirements) and these procedures.  Members of the appeal 
board shall be impartial and unbiased, and shall disclose any real or reasonably 
perceived conflicts of interest, or recuse themselves, as appropriate. 
 
4.2  Grounds for Appeal.  Grounds for appeal consist of (1) substantial 
relevant information not presented and that reasonably could not have been 
presented during the adjudication; (2) an excessive or insufficient remedy; 
(3) procedural unfairness, procedural error, or misinterpretation of the Policy’s 
substantive legal standards that substantially affected the outcome; or (4) a 
conclusion that, on the record as a whole, no reasonable panel could have 
reached the same outcome using the same evidentiary standard.  
 
4.3  Appeal Outcomes.  The appeal board may uphold the original decision and 
remedy if any; alter the remedy; or return the case to the adjudicatory panel for 
further proceedings.   
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4.4  Appeal Procedures.  The deadline for appeals is the fifth business day after 
the party requesting the appeal has been notified of the adjudicatory panel’s 
decision.  Requests for an appeal shall be in writing to the Title IX Coordinator.  
If any party requests an appeal, all parties shall be notified of the appeal, how to 
participate, and the outcome.  Appeals will ordinarily be on the written record.  
The appeal board may by majority vote request an oral presentation on specific 
issues identified by the appeal board.  The appeal board will determine 
procedures for any such oral presentations, consistent with the principles in 3 
above, including equal opportunity for all parties to participate. 
 
5  Scope of and Process for Interim Measures.  On receipt of a report or 
complaint concerning a possible Policy violation, a Title IX Coordinator will 
identify reasonable and appropriate interim measures to meet the goals stated 
in 1.6 above.  Interim measures may be provided regardless of whether a 
formal complaint is filed.  To the extent feasible given the nature of the relief, 
any person significantly affected by an interim measure may seek a prompt 
review of interim measures for abuse of discretion from all other HLS Title IX 
Coordinators, who shall either approve or revise the measures. 
 
5.1  Types of Interim Measures.  Interim measures may include:  (1) Access to 
counseling services, and assistance in arranging an initial appointment; 
(2) Access to tutoring or other academic support, including rescheduling of or 
extra time for exams and assignments; (3) Changes in class schedules, including 
the ability to transfer course sections or withdraw from a course without 
penalty; (4) Change in work schedules or job assignments; (5) Changes in 
campus housing; (6) Provision of medical services; (7) “No contact” orders 
(administrative remedy designed to curtail or bar contact or communications 
between or among individuals); (8) Provision of escort services; (9) Any other 
measures consistent with law and HLS’s educational mission that can be used 
to achieve the goals of the Policy.  Degrees will ordinarily not be awarded to a 
respondent while a formal complaint under these procedures is pending. 
 
5.2  Design of, Procedures for, and Monitoring of Interim Measures.  Interim 
measures should be designed in a fair manner to meet the goals stated in 1.6 
above and so as to minimize the impact on all affected, including any 
complainant and respondent in a formal case under these procedures.  
Requests for interim measures should be directed to one of the Title IX 
coordinators, who will collaborate with the HLS Dean of Students in 
monitoring or supervising the monitoring of the implementation of such 
measures and coordinating any response by HLS with other offices at Harvard 
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and with law enforcement if needed.  All members of the HLS community are 
encouraged to report to the Title IX Coordinator any failure to abide by 
restrictions imposed by interim measures.  Violations of such restrictions are 
violations of the Policy. 
 
6  Title IX Committee.  The Dean shall designate a standing committee (the 
Title IX Committee) consisting of tenured faculty (other than faculty 
members of the Administrative Board who serve as the appeals board under 
these procedures), based on suggestions from faculty members and reflecting 
to the extent feasible diversity in all its forms.  This committee will be 
responsible for monitoring the use, timeliness and outcomes of informal 
resolutions (see 1.3.3 above); appropriate instructions regarding confidentiality 
(see 1.8 above); the method and conduct of investigations chosen by the Title 
IX Coordinator (see 2.2 above); after consultation with the Dean for 
Administration, setting reasonable regulations for compensation of attorneys 
on behalf of students (see 2.3 above); approving and periodically reviewing and 
if necessary revising adjudicator criteria (3.1 above); and reviewing generally the 
use of interim measures (see 5 above).  The committee shall consult regularly 
with student liaisons designated by the student government in consultation 
with the Dean of Students.  The Title IX Committee shall report to the Dean 
and the faculty at least once a year on any significant decisions of interpretation 
or implementation of the Policy and these procedures by the Title IX Unit, the 
appeal board, the adjudicators, or the investigators.  The Title IX Committee 
will be kept fully informed by all participants about any decisions or practices 
that may be of concern to the faculty, will be advised by the faculty of matters 
that are of particular concern to faculty members, and will be free to propose 
to the faculty changes to or interpretations of these procedures.  The Title IX 
Committee’s manner of reporting and consultation will be designed to provide 
needed or legally required confidentiality of information it receives. 
 
7  Records.  The Title IX Coordinator shall maintain records of notices, 
communications, assessments, records, and reports specifically required under 
these Procedures, including under 2.3 (notice regarding rights to advisors and 
attorneys), 2.4.1 (initial assessments), 2.4.2 (investigation records), 3.3 
(investigation reports), 3.4 (hearing transcripts), 3.5 (decisions), and 4 (appeals).  
Student disciplinary records will be maintained separately, in accordance with 
HLS policies.  All records under this section shall be maintained at least as long 
as any legally required period. 
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The Washington Post

Opinions

Colleges should change how they handle sexual assault

By Lara Bazelon and

John Villasenor

July 27, 2017

Lara Bazelon is an associate professor and director of the criminal-justice clinics at the University of San

Francisco School of Law. John Villasenor is a nonresident senior fellow at the Brookings Institution, a

professor of public policy and engineering at the University of California at Los Angeles, and a visiting

professor at the UCLA School of Law.

This month, Education Secretary Betsy DeVos signaled that her department will likely revise an Obama

administration policy on how colleges and universities handle campus sexual assaults.

DeVos, who observed that “a system without due process ultimately serves no one in the end,” is right to

address this topic. And she has her work cut out for her. The rhetoric that dominates the debate often obscures

the notion of ensuring fundamental fairness — to both sides — when adjudicating a sexual assault accusation.

The Obama administration’s Title IX policy, established in 2011 through a letter issued by the Education

Department’s Office for Civil Rights, came on the heels of reports that colleges and universities were giving

sexual assault accusations insufficient attention — or ignoring them altogether. The policy requires all colleges

and universities that receive federal funding to convene investigative proceedings to adjudicate allegations of

sexual violence and sexual harassment made by students.

It is vitally important to provide justice to sexual assault survivors, but in pursuing that goal, the Obama

administration’s policy has created extraordinary risks for the subset of accused students who are innocent.

Under the 2011 policy, accusations must be evaluated not under the “beyond a reasonable doubt” burden of

proof used in criminal courts, but instead under the much lower “preponderance of the evidence” standard,

which requires a finding against the accused if the probability of guilt is more than 50 percent. This means that,

even if the tribunal reviewing the evidence concludes there is a 49 percent chance that accused students — the

overwhelming majority of whom are male — did not engage in the alleged conduct, the accused will nonetheless

be found responsible and, in some cases, expelled.

In addition to the low standard of proof, the 2011 policy contains fundamental flaws of due process. It

recommends, but does not require, the availability of an appeals process, and it imposes no requirement that

appeals be heard by an independent entity. As a result, many campuses manage appeals through the same

office that oversaw the initial proceeding, creating a bias in favor of affirming the original finding.
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The current approach also fails to guarantee the accused access to a hearing, a right to review evidence against

him or the right to ask questions through a lawyer or other appropriately qualified representative.

Unsurprisingly, this can lead to the kinds of sham proceedings that have attracted national headlines in recent

years.

Actions at the federal level alone may not be enough to address the flaws in this policy. Supporters of the

current framework are already devising plans at the state level to compensate for a potential federal rollback. In

California, for example, state legislators have drafted legislation that would, in effect, turn the 2011 federal

policy into a state law.

This would be a mistake. If accusations of sexual violence are indeed to continue to be adjudicated by on-

campus tribunals — and we note that the criminal courts are in many ways much better equipped than campus

administrators to manage trials regarding acts that constitute violent felonies — then the 2011 policy requires a

major overhaul.

Probability models show that low standards of proof risk unacceptable results: If the “preponderance of the

evidence” standard were used in the regular criminal-justice system, innocent defendants would face a chance

of false conviction as high as 33 percent. There is no reason to believe the error rate is less in an on-campus

proceeding; indeed, given that an accused student has far fewer protections than a criminal defendant, it is

likely to be higher.

A higher burden of proof is necessary, and so are more robust procedures to ensure that proceedings are fair,

balanced and transparent. Using a standard of “clear and convincing evidence” — a standard less stringent than

“beyond a reasonable doubt” but more stringent than “preponderance of the evidence” — would help reduce

(though certainly not eliminate) risk to wrongly accused students.

Due process must be the core component of any campus adjudicatory system. Otherwise, on-campus sexual

assault proceedings will continue to be rightly challenged as lacking in fairness and legitimacy.

Read more:

The Post’s View: Myths about sexual assault on campus from the Department of Education

Mili Mitra: What Betsy DeVos doesn’t understand about Title IX and campus sexual assault

Cleta Mitchell and Trent Lott: Rethinking how we deal with campus sexual assault

The Post’s View: A college’s willful blindness to a sexual assault scandal

George F. Will: Due process is still being kicked off campus

0 160 Comments
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AMERICAN COLLEGE OF TRIAL LAWYERS 
POSITION STATEMENT REGARDING  

CAMPUS SEXUAL ASSAULT INVESTIGATIONS

 The American College of Trial Lawyers maintains and seeks to improve the standards of 
trial practice, professionalism, ethics, and the administration of justice through education and public 
statements on important legal issues relating to its mission.  The College strongly supports the 
independence of the judiciary, trial by jury, respect for the rule of law, access to justice, and fair and 
just representation of all parties to legal proceedings.

 ACTL recognizes, and is deeply concerned by, the problem of sexual assaults on college 

campuses.  ACTL believes in the importance of protecting all students from sexual misconduct and 

ensuring that they are provided an educational environment free of sexual harassment.

 ACTL also believes that it is important to ensure that students investigated for, or charged 

with, sexual assault or misconduct violations be afforded basic fairness and due process. 

 There have been recent statements by respected faculty from a number of law schools 

declaring that those subject to such investigations or charges are being denied fundamental rights.  

For example, 28 members of the Harvard Law School Faculty in their statement expressed their 

belief that:  “Harvard has adopted procedures for deciding cases of alleged sexual misconduct which 

lack the most basic elements of fairness and due process, are overwhelmingly stacked against the 

accused, and are in no way required by Title IX law or regulation.”1  Similarly, 16 members of the 

Penn Law School Faculty in an open letter addressing guidelines issued by the U.S. Department of 

Education’s Office of Civil Rights (“OCR”) to enforce Title IX of the Education Amendments Act 
of 1972, opined:  “Although we appreciate the efforts by Penn and other universities to implement 

fair procedures, particularly in light of the financial sanctions threatened by OCR, we believe that 
OCR’s approach exerts improper pressure upon universities to adopt procedures that do not afford 

fundamental fairness.  We do not believe that providing justice for victims of sexual assault requires 

subordinating so many protections long deemed necessary to protect from injustice those accused of 

serious offenses.”2  In another open letter addressing these issues, professors of law from institutions 

across the United States stated their belief that:  “Through a series of  … directives and enforcement 

actions, OCR has steadily expanded the definition of sexual harassment and imposed a growing range 
of responsibilities on colleges to curb such conduct.  As a result, free speech and due process on 

campus are now imperiled.”3  

 These concerns about fairness and due process have been echoed in a number of recent 

1   Opinion, “Rethink Harvard’s sexual harassment policy.”  The Boston Globe, October 15, 2014.

http://www.bostonglobe.com/opinion/2014/10/14/rethink-harvard-sexual-harassment-policy/HFDDiZN7nU2UwuUuWMnqbM/story.html.

2   Schow, Ashe, “UPenn law professors speak out against new campus sexual assault policy,” Washington Examiner, February 18, 

2015, http://www.washingtonexaminer.com/upenn-law-professors-speak-out-against-new-campus-sexual-assault-policy/article/2560365.

3   Law Professors’ Open Letter Regarding Campus Free Speech and Sexual Assault, May 17, 2016.
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decisions by state and federal judges in cases brought by accused or disciplined students.4  There is no 

clear consensus as to how much process is constitutionally or contractually required to be provided to 

the subjects of such investigations, and the outcome often depends on whether the institution is public 

or private. Some courts, in addition to expressing concern as to the adequacy of the process provided 

students, have recognized other avenues of possible relief, including statutory claims such as under 

Title IX.5

 In this position statement and accompanying white paper, ACTL submits its recommended 

standards for these investigations.

 1.  Sexual misconduct investigations and hearings should be conducted with due 

consideration for any appearance of partiality, including that which might arise from the factfinder’s 
other responsibilities or affiliations.

 2. The subject of a sexual misconduct investigation should promptly be provided with 

the details of the allegations and advised of his/her right to consult legal counsel.

 3. The subject of a sexual misconduct investigation has the right to be advised and 

accompanied by legal counsel at all stages of the investigation. 

 4. The parties to a sexual misconduct investigation should be permitted to conduct some 

form of cross-examination of witnesses, in a manner deemed appropriate by the institution, in order to 

test the veracity of witnesses and documents. 

 5. The subject of a sexual misconduct investigation should be provided with access to 

all evidence at a meaningful time and in a meaningful manner so that he/she can adequately respond 

to it.

 6. The standard of proof for “responsibility” should be clear and convincing evidence.

 7. Factfinders in sexual misconduct investigations and hearings should produce written 
findings of fact and conclusions sufficiently detailed to permit meaningful appellate review. 

4   See, e.g., Doe v. Rectors and Visitors of George Mason Univ., 132 F.Supp.3d 712 (E.D.Va 2015); Doe v. Washington & Lee 
Univ., No. 6:14-CV-00052, 2015 WL 4647996 (W.D. Va. Aug. 5, 2015); Doe v. Columbia Univ., 101 F.Supp.3d 356 (S.D.N.Y. 2015), 

judgment vacated by Doe v. Columbia Univ., 831 F.3d 46 (2d Cir. 2016).   

5   See, e.g., Prasad v. Cornell Univ., No. 5:15-cv-322, 2016 WL 3212079 (N.D.N.Y. Feb. 24, 2016); Doe v. Brown Univ., 166 

F.Supp.3d 177 (D.R.I. 2016); Doe v. Brandeis Univ., 177 F.Supp.3d 561 (D. Mass. 2016); Doe v. Middlebury Coll., No.1:15-cv-192-jgm, 

2015 WL 5488109 (D. Vt. Sept. 16, 2015).
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AMERICAN COLLEGE OF TRIAL LAWYERS WHITE PAPER 
ON CAMPUS SEXUAL ASSAULT INVESTIGATIONS

 In 2011, in response to increased concern over sexual assaults on university campuses, the 

U.S. Department of Education’s Office for Civil Rights (OCR) issued a Dear Colleague Letter 
outlining the procedures private and public higher education institutions must follow in investigating 

and adjudicating sexual harassment complaints under Title IX. 1  The letter and its 2014 clarification 
have generated difficult legal questions, with institutions forced to balance their responsibilities under 
federal law, their desire to treat both complaining parties and alleged perpetrators fairly, and the 

substantial resources dedicated toward sexual assault prevention, training, and investigation.  In an 

August 2016 article, a law professor described the dilemma facing educational institutions: 

The schools in these cases must feel themselves to be in an impossible 

position.  On the one hand, they must take sexual assault seriously 

and remedy their previously neglectful handling of claims.  Not doing 

enough means risking a federal Title IX investigation, with the threat 

of losing federal funding . . .  . But, when schools do too much, they 

face potential lawsuits from accused students for violating, among 

other things, Title IX.  When it comes to sexual-assault cases, campus 

administrators could be forgiven for feeling on a knife’s edge.2 

 Judges have also recognized the difficulties colleges and universities face in balancing these 
competing interests, with one federal judge noting in a September 2016 decision that universities 

are “in a double bind.  Either they come under public fire for not responding to allegations of sexual 
assault aggressively enough or they open themselves to Title IX claims simply by enforcing rules 

against alleged perpetrators.”3

 ACTL believes that in a well-intentioned effort to address the significant problem of campus 
sexual assault, OCR has established investigative and disciplinary procedures that, in application, 

are in many cases fundamentally unfair to students accused of sexual misconduct.  This white paper 

analyzes the issues and recommends specific improvements.

HISTORICAL BACKGROUND

OCR’s Influence on College Sexual Assault Investigations 

 On April 29, 2014, OCR published “Questions and Answers about Title IX and Sexual 

Violence,” a document intended to clarify campuses’ legal requirements under Title IX as articulated 

1  As set forth on DOE’s website:  “The mission of the Office for Civil Rights is to ensure equal access to education and to 
promote educational excellence throughout the nation through vigorous enforcement of civil rights.”

2  Jeannie Suk Gersen, College Students Go to Court Over Sexual Assault, The New Yorker (Aug. 5, 2016), http://www.newyorker.

com/news/news-desk/colleges-go-to-court-over-sexual-assault. 

3  Austin v. Univ. of Oregon, __ F.Supp.3d __, Nos. 6:15-cv-02257-MC and 6:16-cv-00647-MC, 2016 WL 4708540 at *9 (D. Or. 

Sept. 8, 2016).
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in the April 4, 2011 “Dear Colleague” letter on sexual violence.4  All higher education institutions that 

receive federal funds must comply; according to a press release from DOE, schools that “violate the 

law and refuse to address the problems identified by OCR can lose federal funding or be referred to 
the U.S. Department of Justice for further action.”5  

 According to Catherine Lhamon, Assistant Secretary for Civil Rights, the legal bases of the 

Dear Colleague Letters (DCLs) stem from the United States Supreme Court’s confirmation that, under 
the Administrative Procedure Act (APA), 5 U.S.C. § 706(2)(D), agencies may issue guidance without 

notice-and-comment procedures; such guidance does not have the force and effect of law but rather, 

is intended to advise the public of the construction of Title IX.6  

 According to the 2014 Q&A, a federally funded school violates a student’s Title IX rights 

regarding student-on-student sexual violence if:

1. The alleged conduct “is sufficiently serious to limit or deny a student’s ability 
to participate in or benefit from the school’s educational program”; that is, it creates a “hostile 
environment”; and 

2. The school, after receiving notice, “fails to take prompt and effective steps reasonably 

calculated to end the sexual violence, eliminate the hostile environment, prevent its recurrence, and, 

as appropriate, remedy its effects.”7 

 This standard is applied in both administrative enforcements of Title IX and where injunctive 

relief is sought. Where damages are sought, the standard is actual knowledge and deliberate 

indifference. 

Procedures

 In order to be Title IX compliant, an institution must disseminate a notice of 

nondiscrimination, designate at least one employee as a Title IX coordinator, and adopt and publish 

grievance procedures for resolving sexual harassment and sexual violence complaints. The grievance 

procedures must contain the following: 

• Notice to students and employees of the procedures, including where 

complaints may be filed; 

• A statement of the institution’s jurisdiction over Title IX complaints; 

4  Office for Civil Rights, “Questions and Answers about Title IX and Sexual Violence,” U.S. Dep’t of Education (Apr. 29, 2014), 

http://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf [hereinafter 2014 Q&A]. 
5  Department of Education, U.S. Department of Education Releases List of Higher Education Institutions with Open Title IX 

Sexual Violence Investigations (May 1, 2014), http://www.ed.gov/news/press-releases/us-department-education-releases-list-higher-

education-institutions-open-title-i.

6  Letter from Catherine E. Lhamon, Ass. Sec. for Civil Rights, Dep’t of Educ. to Sen. James Lankford, Chairman, Subcommittee 

on Regulatory Affairs and Federal Management at 2 (Feb. 17, 2016) [hereinafter Lhamon Letter] (citing Perez v. Mortgage Bankers Ass’n, 

135 S.Ct. 1199 (2015)). 

7  Id. at 10. 
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• “Adequate” definitions of sexual harassment and hostile environments; 

• Reporting protocols, including policies on confidential reporting;

• Identification of responsible employees; 

• Provisions for “adequate, reliable, and impartial investigation of complaints,” 

including opportunity for both parties to present witnesses and evidence; 

• Notice of interim measures that may be taken to protect students; 

• Application of the preponderance of the evidence standard which is to be 

used for deciding complaints; 

• Established, prompt time frames for the complaint process; 

• Notice of potential remedies for students and sanctions against perpetrators; 

• Written notice to both parties of the outcome of the complaint; and

• Assurance the institution will employ measures to prevent recurrence of 

sexual violence and allay discriminatory effects on the complainant.8 

 Although Title IX permits institutions to use student disciplinary procedures, general Title IX 

grievance procedures, sexual harassment procedures, or separate procedures to handle sexual violence 

allegations, OCR emphasizes that any procedures used for sexual violence complaints “must meet 

the Title IX requirement of affording a complainant a prompt and equitable resolution . . . including 

applying the preponderance of the evidence standard of review.”9  

Investigations on Campus

 OCR utilizes the term “investigation” to refer to the fact-finding process and any hearing and 
decision-making protocol an institution uses to determine: “(1) whether or not the conduct occurred; 

and (2) if the conduct occurred, what actions the school will take to end the sexual violence, eliminate 

the hostile environment, and prevent its recurrence.”10  OCR cautions that imposing sanctions 

against a perpetrator without additional remedies “likely will not be sufficient to eliminate the hostile 
environment and prevent recurrences.”11  

 Investigations must be “adequate, reliable, impartial, and prompt”; they must also include 

an opportunity for both parties to present witnesses and other evidence.  A hearing is not necessarily 

required.12  The investigation may include: conducting interviews of the parties and witnesses, 

8  2014 Q&A at 12-13.  

9  Id. at 14. 

10  Id. at 25.   

11  Id.  

12  Id. at 25.  
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reviewing law enforcement investigation documents, reviewing student files, and examining other 
relevant evidence.  An institution “must give the complainant any rights that it gives to the alleged 

perpetrator.”13  Accordingly: 

• If the institution permits one party to have an attorney or advisor, or restricts 

the ability of attorneys or advisors to speak or participate, it must apply this 

rule equally; 

• If the institution permits one party to submit expert testimony, it must apply 

this rule equally; 

• If the institution allows for an appeal, it must apply this rule equally; 

• Both complainant and alleged perpetrator must be informed in writing of the 

outcome of the complaint and any appeal; and14  

• The institution “must use a preponderance-of-the-evidence” standard in any 

Title IX proceeding.15   

 Institutions should notify complainants that they may file a criminal complaint and 
must refrain from dissuading a complainant from doing so.16  OCR notes that because a Title 

IX investigation will never result in incarceration, “the same procedural protections and legal 

standards [present in a criminal investigation] are not required.”17  Title IX investigations are “not 

discretionary”; they must be conducted even if a criminal investigation is ongoing or terminates 

without an arrest.18  Although an institution may be required to temporarily delay a fact-finding 
investigation while law enforcement gathers evidence, an institution should work with campus police, 

law enforcement, and prosecutors to identify when evidence-gathering is complete so that the school 

may “promptly resume and complete its fact-finding for the Title IX investigation.”19  

 If the institution uses a hearing process, it may determine whether it allows the parties to be 

present for the entirety of the hearing, with the caveat that permission to one party to be present must 

be granted equally to both parties.20  An institution “must not require a complainant to be present at 

the hearing as a prerequisite to proceed.”21  If requested, the institution should ensure the parties do 

not have to be in the same room together at the same time.  

 OCR also “strongly discourages a school from allowing the parties to personally question or 

cross-examine each other during a hearing.”22                  

13  Id. at 26.  

14  Id. 

15  Id.  
16  Id. 
17  Id. at 27.  

18  Id. 
19  Id. at 28. 

20  Id. at 30.  

21  Id.  
22  Id. at 31. 



� 7 �

 OCR states that a 60-calendar day timeframe for the entire investigative process—not 

including appeals—is typical.  Although OCR does not require investigations to be completed within 

sixty days, it will evaluate “on a case-by-case basis” whether the prompt and equitable standard has 

been met.23  

Appeals from Investigations 

 The appeals process “must be equal for both parties.”24  An appeal mechanism is not required 

by Title IX; however, OCR recommends that an institution provide an appeals process “where 

procedural error or previously unavailable relevant evidence could significantly impact the outcome 
of a case or where a sanction is disproportionate to the findings.”25  Although the institution has 

latitude in designing an appeals process, it must still “provide[] prompt and equitable resolutions 
of sexual violence complaints,” while taking steps “to protect the complainant in the educational 

setting.”26  

OCR’s Title IX Investigations of Colleges and Universities

 As of 2015, OCR was investigating more than 100 colleges and universities as to whether 

they failed to “fairly investigate and adjudicate cases of sexual violence” under Title IX.27  In 2014, 

OCR took, on average, 1,469 days to complete an investigation, compared to 379 in 2009.28  In June 

2016, it was reported that there were 246 ongoing investigations into 195 colleges and universities, 

with an additional sixty-eight Title IX investigations into sixty-one institutions’ handling of sexual 

harassment.29    

 At the conclusion of its investigations, OCR publishes resolution letters and agreements, 

stating whether an institution’s policies and notices are compliant with the regulation implementing 

Title IX and what remedial actions need to be taken.

 With regards to the reporting of sexual assault statistics, the Department of Education has 

also been aggressive in enforcing the Clery Act, issuing fines to eight schools in 2013, although no 
more than three had been issued per year in the preceding twenty-two years.30  From January 2013 

to December 2016, thirty schools were fined.31  On November 3, 2016, the Department announced it 

would fine Pennsylvania State University nearly $2.4 million for its violations of the Clery Act and 

23  Id. at 32. 

24  Id. at 38.  

25  Id. at 37.  

26  Id.    
27  Jake New, Justice Delayed, Inside Higher Ed (May 6, 2015), https://www.insidehighered.com/news/2015/05/06/ocr-letter-says-

completed-title-ix-investigations-2014-lasted-more-4-years. 

28  Id.  
29  Tyler Kingkade, There Are Far More Title IX Investigations of Colleges than Most People Know, Huffington Post (Jun. 16, 

2016), http://www.huffingtonpost.com/entry/title-ix-investigations-sexual-harassment_us_575f4b0ee4b053d433061b3d. 

30  Rebecca Lacher & Pedro A. Ramos, U.S. Department of Education Levies More Fines for 

Clery Act Violations, Mondaq (Jan. 30, 2014), http://www.mondaq.com/unitedstates/x/289764/Education/

US+Department+Of+Education+Levies+More+Fines+For+Clery+Act+Violations. 

31  Federal Student Aid, Clery Act Reports, U.S. Dep’t of Education (2016), https://studentaid.ed.gov/sa/about/data-center/school/

clery-act-reports. 
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the Drug-Free Schools and Communities Act—“by far the largest fine ever imposed under the law.”32  

 While OCR has issued many decisions criticizing colleges and universities for various 

failures to protect the Title IX rights of the complainant, the Office’s first decision finding that the 
rights of an accused had been violated was released on October 12, 2016.  The decision found 

that Wesley College discriminated on the basis of sex against a male student accused of planning 

and implementing the nonconsensual videotaping of a sexual encounter by “subject[ing] him to an 
inequitable grievance and appeal process.”33  In its letter, OCR found that resolution of the complaint 

was “not equitable” because the accused student was not: afforded his resolution options, given an 

opportunity to share his story and benefit from an investigation of that story, permitted to challenge 
evidence the College relied on, or provided an adequate opportunity to defend himself at the hearing.34  

Even in this determination, however, OCR provided no guidance as to specific procedures institutions 
must or even should implement to protect the rights of accused students, apart from providing them 

with some form of notice and some type of opportunity to respond.

Legal Landscape: Scholars, Commentators, and the Courts Respond 

 In her August 5, 2016 article, Professor Gersen argues that that the position that college 

campuses are unable to provide procedural fairness, such that sexual assault investigations should 

be left to criminal justice authorities, “represents a false choice”; due process is possible “outside 

the court system” and should be employed in institutional investigations as a “check on pressures to 

trample fairness for the accused.”35  That concern is reflected in numerous letters, policy statements, 
articles and an increasing number of judicial decisions, echoing the belief that the requirements 

imposed by OCR have resulted in accused students being “railroaded” through the campus 

disciplinary systems, bereft of adequate due process protections in the face of deeply serious charges.  

 For example, in May 2011, the advocacy group Foundation for Individual Rights in 

Education (FIRE) published an open letter to OCR’s Assistant Secretary for Civil Rights expressing 

concerns that the 2011 DCL left institutions “uncertain as to their obligation to provide due process 

protections.”36  Quoting from the 2014 Q&A, in which OCR specifically cautions that institutions 
“should ensure that steps to accord any due process rights do not restrict or unnecessarily delay the 

protections provided by Title IX to the complainant,” FIRE asserted that such “unnecessarily opaque 

and deeply troubling” language “invites the potential for abuse.”37 

 Recently, several courts have recognized that the processes utilized by certain universities 

for investigating and disciplining students accused of sexual misconduct fail to comport with due 

32  Jake New, Historic Fine for Penn State, Inside Higher Ed (Nov. 4, 2016), https://www.insidehighered.com/news/2016/11/04/

education-departments-historic-sanction-against-penn-state-clery-violations. 

33  Letter from Beth Gellman-Beer, Supervisory Attorney of OCR Philadelphia to Robert E. Clark III, President of Wesley 

College at 1 (Oct. 12, 2016), http://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/03152329-a.pdf?utm_content=&utm_
medium=email&utm_name=&utm_source=govdelivery&utm_term.   
34  Id. at 24.  

35  Gersen, supra. 

36  Letter from Will Creeley, Dir. of Legal & Pub. Advocacy, Found. for Individual Rights in Educ. (FIRE), to Russlynn Ali, 

Assistant Sec’y for Civil Rights, Office for Civil Rights, Dep’t of Educ. (May 5, 2011) [hereinafter FIRE Letter], https://www.thefire.org/
fire-letter-to-office-for-civil-rights-assistant-secretary-for-civil-rights-russlynn-ali-may-5-2011. 

37  2014 Q&A at 13; FIRE Letter. 
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process.38  For example, in Doe v. Rectors and Visitors of George Mason University, the court found 

that the procedures followed by the university, a state entity, had deprived the accused student of 

a protected liberty interest—the charge of sexual misconduct “plainly call[ed] into question [the] 
plaintiff’s good name, reputation, honor, or integrity,” altered his legal status as a student, and had 

the potential to impact his future educational and employment endeavors.39  The court ruled that the 

University failed to afford constitutionally adequate process—it did not provide the student with 

notice of the full scope of the charges against him (a defect that was not cured during the subsequent 

appeals), which in turn impacted his opportunity to be heard and put on evidence that addressed the 

context in which the charges arose.40  Administrators also had off-the-record and ex-parte meetings 

with the complainant without informing the accused student what had transpired therein; one 

administrator assigned the appeal to himself despite having had “extensive ex parte contact with [the 
complainant] over the summer” and admitted he had “prejudged the case.”41  Sanctions were also 

imposed on the student without a basis for the decision.  The court held that although any one of the 

procedural irregularities in isolation would not rise to a constitutional violation, the “accumulation of 

mistakes” resulted in a violation of due process.42    

 In Doe v. University of Southern California, the court partially affirmed a student’s petition 
for a writ of administrative mandate challenging his suspension.43  The court found that the student 

had been deprived of notice and hearing where he was “not provided any information about the 

factual basis of the charges against him, he was not allowed to access any evidence used to support 

those accusations unless he actively sought it through a written request, and he was not provided with 

any opportunity to appear directly before the decision-making panel to rebut the evidence presented 

against him.”44  

 The First Circuit held in Cloud v. Trustees of Boston University that the disciplinary hearings 

of private universities must be conducted with “basic fairness” and that court-established evidentiary 

and procedural rules may be referred to “in measuring the adequacy and fairness of the hearing.”45  In 

38  A number of law professors and other scholars have also joined the criticism of OCR and its DCLs. See e.g. KC Johnson 

& Stuart Taylor Jr., Stanford Sex Assault Case: Sentence Was Too Short—But the System Worked, The Washington Post (Jun. 9, 

2016), https://www.washingtonpost.com/opinions/stanford-case-shows-why-the-justice-system-should-handle-campus-sexual-

assault/2016/06/08/38a6af24-2cf2-11e6-9b37-42985f6a265c_story.html?utm_term=.120ecbec4f1c (noting that “[t]he procedural rules 
[required by OCR] are systematically slanted against the accused” and that “accusers are not subject to meaningful cross-examination, 
which the Supreme Court has called ‘the greatest legal engine ever invented for the discovery of truth.’ ”); Law Professors’ Open Letter 

Regarding Campus Free Speech and Sexual Assault, SAVE (May 16, 2016), http://www.saveservices.org/wp-content/uploads/Law-

Professor-Open-Letter-May-16-2016.pdf (stating disciplinary policies “must afford due process protections that are appropriate to the 

particular circumstances, considering the harm it has caused to other students, the degree to which the conduct has interfered with other 

students’ access to educational benefits, and the severity of potential sanctions.  These due process protections include informing students of 
the specific conduct at issue, providing them with access to all evidence, assuring students enjoy the assistance of an independent advocate, 
affording them the right to cross-examination, and utilizing the appropriate standard of proof”); Members of Harvard Law School Faculty, 

Rethink Harvard’s Sexual Harassment Policy, Boston Globe (Oct. 15, 2014), https://www.bostonglobe.com/opinion/2014/10/14/rethink-

harvard-sexual-harassment-policy/HFDDiZN7nU2UwuUuWMnqbM/story.html (alleging Harvard’s policies for adjudicating cases of 

sexual misconduct, which do not ensure counsel for the accused, an opportunity to discover facts, confront witnesses, and present a defense 

at a hearing, and restrict all components of the adjudication to a Title IX compliance office, “lack the most basic elements of fairness and 
due process, are overwhelmingly stacked against the accused, and are in no way required by Title IX law or regulation”). 

39  149 F.Supp. 3d 602, 613-14 (E.D. Va. 2016) (quotation omitted).

40  Id. at 617. 

41  Id. at 619.  

42  Id. at 621. 

43  246 Cal. App. 4th 221 (2016).   

44  Id. at 248. 

45  720 F.2d 721, 725 (1st Cir. 1983). 
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March 2016, the District of Massachusetts relied in part on Cloud to hold that a complaint plausibly 

alleged a violation of basic fairness where a private university failed to provide a student accused 

of sexual misconduct with “a variety of procedural protections . . . many of which, in the criminal 

context, are the most basic and fundamental components of due process of law,” including no right to 

notice of charges, counsel, confrontation of the accuser, cross-examination of witnesses, examination 

of evidence or witness statements, or an effective appeal.46    

 In June 2016, a student who had been disciplined after being found responsible for sexual 

misconduct filed a lawsuit against both the university and the Department of Education alleging in 
part that requiring institutions to use a preponderance of the evidence standard violates the APA, 

insofar as it constituted rule-making without notice and an opportunity for public comment, an action 

taken in excess of statutory authority, and an arbitrary and capricious action.47  A decision on the 

Department’s motion to dismiss is pending. 

 

 Concerns over the partiality of investigators and adjudicators have also been the subject of 

a number of lawsuits.  For example, in Doe v. Brandeis University, the District of Massachusetts 

critiqued Brandeis University’s Special Examiner Process, in which a “single individual was 

essentially vested with the powers of an investigator, prosecutor, judge, and jury”; the court remarked 

that the dangers of combining these powers in a single individual, with few rights to appeal and 

review, are “obvious.”48  Similarly, in Doe v. Washington & Lee University, the Western District of 

Virginia concluded that bias existed on the part of the University’s Title IX officer that was material to 
the outcome of the student’s disciplinary proceeding “due to the considerable influence she appears to 
have wielded in those proceedings,” where the Title IX officer had presented an article positing that 

“sexual assault occurs whenever a woman has consensual sex with a man and regrets it because she 

had internal reservations,” a factual situation paralleling the circumstances under which the student 

was found responsible for sexual misconduct.49  

 Although there have been increasing numbers of suits filed by students found responsible 
for sexual misconduct, no clear judicial trends have yet emerged.   For example, in a November 22, 

2016 decision, the Fourth Appellate District of the California Court of Appeal reversed a superior 

court’s determination that a male student accused of sexual misconduct was not afforded a fair 

hearing, that substantial evidence did not support the university panel’s decision to suspend him, 

and that the Dean and university regents “improperly increased his punishment in response to his 

46  Doe v. Brandeis Univ., 177 F.Supp. 3d 561, 603 (D. Mass. 2016).  Compare Doe v. Trustees of Boston Coll., No. 15-cv-10790, 

2016 WL 5799297 at *21 (D. Mass. Oct. 4, 2016) (finding institution provided “basic fairness” when disciplinary process was in accord 
with school policies, student was given prompt notice of charge and factual allegations against him, he had benefit of attorney-advisor in 
hearing and could present testimony, and he received two reviews of the board’s decision). 

47  See Amended Complaint, Doe v. Lhamon, No. 1:16-cv-01158-RC (D.D.C. Aug. 15, 2016). 

48  Doe, 177 F. Supp. 3d at 606. 

49  No. 6:14-cv-00052, 2015 WL 4647996 at *10 (W.D. Va. Aug. 5, 2015); see also Sahm v. Miami Univ., 110 F.Supp. 3d 774, 778 

(S.D. Ohio 2015) (“The thrust of the allegations against [the Title IX coordinator”] appears to be that her multiple roles as a part-time police 
officer, a member of the Task Force on the Prevention of Sexual Assault, and a Title IX investigator made her biased against [the plaintiff] 
during her investigation of the alleged assault of [the complainant].  The factual assertion that she discouraged a witness from testifying at 
the disciplinary hearing is troubling.  However, these facts pleaded against [the Title IX coordinator] do not suggest a gender bias against 
males so much as against students accused of sexual assault”), but see Doe v. Univ. of Cincinnati, 173 F.Supp.3d 586, 601-602 (S.D. Ohio 

2016) (concluding that because school disciplinary boards are entitled to a presumption of honesty and impartiality, a plaintiff must allege 

specific statements indicating bias or a pattern of decision-making indicating gender was an influence, beyond simply sexual assault training 
provided to staff members and pressure exerted on universities by OCR).  
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appealing the Panel’s decision and recommended sanctions.”50  The appellate court found that, under 

the “extremely deferential substantial evidence standard of review,” there was sufficient evidence to 
buttress the panel’s decision, given the complainant’s testimony at the hearing and the investigator’s 

report.51  Further, the court did not find the process unfair, noting that the accused student “was 
provided with notice of his alleged violation, informed regarding the basis of that violation, and given 

the opportunity to put forth his defense.”52  Finally, the court found that the dean was authorized to 

sanction the student—as the panel was empowered only to give recommendations—and did so “per 

the applicable sanctioning guidelines.”53  Although the court acknowledged that the university’s 

procedures “were not perfect” and noted it had “some concerns,” it ultimately concluded that on the 

record, it could not find the process unfair.54      

 Some courts have held that even in public institutions, the Due Process Clause “does not 

compel a university to allow cross-examination at all”55; others have found that “[a]ccused students 
do not have the right to be actively represented by an attorney at a disciplinary hearing”56 and 

that there is no prohibition against the use of hearsay evidence in school disciplinary hearings or 

refraining from assigning the burden of proof to either party.57

ACTL’S RECOMMENDATIONS 

 ACTL has the following concerns relating to the present state of campus sexual misconduct 

investigations, many of which directly arise from OCR’s policies and promulgations and which 

adversely impact the rights of students accused of sexual misconduct.  

Need For Procedural Due Process

 ACTL recognizes that colleges and universities face a difficult task in accommodating 
the inherent tension between fairness to accused students and to complainants and achieving a 

proportionate balance. However, basic fairness requires that sexual misconduct investigations provide 

accused students with effective procedural protections.  As one federal judge has noted, in such 

investigations, the stakes are “very high,” as students are charged with serious offenses “that carry the 

potential for substantial public condemnation and disgrace.”58  

 Although disciplinary policies at public universities must comport with the Fourteenth 

Amendment, “those same protections are not available to students enrolled in private colleges and 

50  Doe v. Regents of the Univ. of Cal., D068901, __ Cal. Rptr. 3d __, 2016 WL 6879293 at * 1 (Cal. App. 4th Nov. 

22, 2016). 

51  Id. at *2.  

52  Id.  

53  Id. 

54  Id. 

55  Doe v. Ohio State Univ, No. 2:15-cv-2830, 2016 WL 692547 at *7 (S.D. Ohio Feb. 22, 2016), report and recommendation 
adopted, No. 2:15-cv-2830, 2016 WL 1578750 (S.D. Ohio Apr. 20, 2016). 

56  Johnson v. Temple Univ. of the Commonwealth Sys. of Higher Educ., No. 12-515, 2013 WL 5298484 at *10-11 (E.D.Pa. Sept. 

19, 2013). 

57  Doe, 173 F.Supp.3d at 603.   

58  Id. at 604.  
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universities.”59  ACTL believes that all students, whether at public or private institutions, who are 

accused of sexual misconduct should be guaranteed due process protections.  To that end, ACTL 

submits that accused students should be: 

• Provided with an investigation or hearing conducted with due 
consideration for any appearance of partiality, including any that might 
arise from the factfinder’s other responsibilities or affiliations;   

• Promptly provided with the details of the allegations and advised of their 
right to consult legal counsel;  

• Provided the right to be advised and accompanied by legal counsel at all 
stages of the investigation or hearing;  

• Provided with access to all evidence at a meaningful time and in a 
meaningful manner, so that they can adequately respond to it;  

• Permitted to conduct some form of cross-examination of witnesses, in 
a manner deemed appropriate by the institution, in order to test the 
veracity of witnesses and documents;  

• Provided with a process where the standard of proof for responsibility 
should be clear and convincing evidence; and 

• Provided with written findings of fact on completion of the investigation 
or hearing sufficiently detailed to permit meaningful appellate review.

Need For Impartial Investigations 

 A critical piece of procedural justice is the belief that an individual has been investigated and 

sentenced by an impartial factfinder.60  The judicial system strives to avoid both actual impropriety and 

the appearance thereof; regardless of whether misconduct occurred, courts should guard against actions or 

appearances that may “reasonably cause an objective observer to question [a factfinder’s] impartiality.”61  

 OCR describes its 2011 DCL as a “guidance document” that “does not add requirements to 

existing law.”62  But, in the words of one court, the power of the Dear Colleague Letters stems from 

the Department of Education’s ability to  “hold[] the specter of loss of federal funds as a sword over . . . 

59  Beauchene v. Mississippi Coll., 986 F.Supp.2d 755, 765 (S.D. Miss. 2013) (citing Rendell-Baker v. Kohn, 457 U.S. 830, 837 

(1982)); see also 2011 DCL at 12 (“Public and state-supported schools must provide due process to the alleged perpetrator.”). 

60  See, e.g., Muse v. Sullivan, 925 F.2d 785, 790 (5th Cir. 1991) (“The due process requirement that a litigant’s claim be heard by a 

fair and impartial factfinder applies to administrative as well as judicial proceedings.”); In re Murchison, 349 U.S. 133, 136 (1955) (“[N]o 
man is permitted to try cases where he has an interest in the outcome.”).   

61  Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847, 865 (1988); cf Offutt v. United States, 348 U.S. 11, 14 (1954) 

(“[J]ustice must satisfy the appearance of justice.”). 
62  2011 DCL at 1 n.1.  See also Lhamon Letter at 3 (Feb. 17, 2016) (“[I]t is Title IX and the regulation, which has the force 
and effect of law, that OCR enforces, not OCR’s 2011 (or any other) DCL.  OCR’s 2011 DCL simply serves to advise the public of the 

construction of the regulation it administers and enforces.”).  
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universities’ heads in the event it were to find that [a] university failed to comply with Title IX.”63

   

  As one professor observed, faced with the threat of a federal investigation, coupled with a 

possible loss of federal funding, “schools could even be said to have a financial stake in the outcomes 
of the cases they decide—a possible conflict of interest.”64  Title IX officials, some of whom, as the 
aforementioned cases discuss, have been accused of partiality in their handling of complaints, owe their 

position to the 2011 DCL, which required colleges and universities to designate a Title IX coordinator.65  

 Concerns of withdrawal of federal funding, combined with media attention surrounding 

campus sexual assault, may cause universities—consciously or not—to err on the side of protecting 

or validating the complainant at the expense of the accused.  These not-so-subtle pressures may 

contribute to partial and discriminatory investigations and the absence of protection for the accused.  

One former federal judge has noted that the preponderance of the evidence standard, in combination 

with media pressure, “effectively creates a presumption in favor of the woman complainant.  If you 

find against her, you will see yourself on 60 Minutes or in an OCR investigation where your funding 

is at risk.  If you find for her, no one is likely to complain.”66  

 Recently, in the first case of its kind to reach a federal circuit court, the Second Circuit 
reversed the district court’s dismissal of a complaint alleging Columbia University violated Title IX 

by demonstrating sex bias in its investigation and suspension of the accused student for alleged sexual 

assault.67  In reviewing the complaint, the court found that the student pled sufficient facts—the 
investigator and panel did not seek out his identified witnesses, comply with Columbia’s procedures 
protecting alleged perpetrators, or reach conclusions supported by the weight of the evidence—to 

support an inference Columbia was motivated in its actions by “pro-female, anti-male bias . . . 

adopted to refute criticisms circulating in the student body and in the public press that Columbia was 

turning a blind eye to female students’ charges of sexual assaults by male students.”68  

 In order to enhance subjective and objective procedural fairness and reduce the incidence 

of conflicts of interest, educational institutions should: (1) screen for and assign only individuals 
without actual or perceived bias to participate in the disciplinary process; and (2) consider identifying 

individuals and organizations outside universities that can act as investigators and/or decision-makers 

in Title IX cases, such that universities are not forced to police their own compliance with federal law.  

OCR should also embody within its policy documents the need for investigations and hearings to be 

conducted with due consideration for even the appearance of partiality arising from the factfinder’s 
other responsibilities or affiliations within the institution.

63 Doe, 166 F.Supp.3d at 181. 

64 Gersen, supra; see also Hartocollis, supra (noting that “[m]ore than 200 colleges and universities are under federal investigation 
for the way they have handled complaints of sexual misconduct, up from 55 [in 2014].”).   
65 See Hartocollis, supra (observing that Title XI coordinators can earn $50,000-$150,000 a year, that the Association of Title IX 
Administrators has 5,000 members and has “doubled in size for each of the past two years”, and that schools like Harvard and Yale have 

between thirty and fifty individuals working as Title IX supporters and coordinators).
66 Nancy Gertner, Sex, Lies, and Justice: Can We Reconcile the Belated Attention to Rape on Campus with Due Process?, The 
American Prospect (Jan. 12, 2015), http://prospect.org/article/sex-lies-and-justice.

67 Doe v. Columbia Univ., 831 F.3d 46 (2d Cir. 2016).   

68 Id. at 56.  See also Doe, 166 F.Supp.3d at 189 (finding complaint plausibly alleged gender bias motivating investigation and 
punishment levied against male student accused of sexual assault sufficient to sustain a Title IX claim); Doe, 2015 WL 4647996 at *10 

(finding student plausibly pled a Title IX claim in alleging the university’s disciplinary procedures “amount to a practice of railroading 
accused students” and that gender bias motivated his expulsion (quotation omitted)).
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 ACTL understands that many schools use a so-called investigative model in college 

disciplinary proceedings.  However, with that model, we believe there is a heightened need 

for investigators to be qualified, appropriately trained, and impartial, since there is no separate 
adjudicative body to hear and weigh evidence and make findings of fact. To that end, any model 
should ensure there is an opportunity for meaningful appellate review by requiring the issuance of 

written findings of fact that adequately set forth the basis for any recommendation or decision.69  

The Right to Counsel, Access Evidence, and Notice of Allegations 

 ACTL strongly believes that there are considerable benefits to extending accused students 
these procedural protections, whether at a private or public institution, beyond the simple but 

undeniable value of making investigations as equitable as possible.  

 Students at private universities may invoke due process protections if “they meet the 

threshold requirement of showing that the State somehow involved itself in what would otherwise 

be deemed private activity.”70  In expanding Title IX’s protections, creating a mandatory Title 

IX investigative process (mandating hiring of a Title IX coordinator), and outlining acceptable 

procedures (mandating use of preponderance of evidence standard), the federal government has 

arguably “involved itself” in the disciplinary protocols of individual universities.71  In recognition of 

its untraditional, expansive role, as well as its ability to command compliance through fines and the 
withholding of federal funding, we believe that OCR should amend its guidance letters to provide due 

process protections for accused students at both private and public institutions.  

 There is also a growing body of evidence demonstrating that the presence of procedural 

justice is critical to an individual’s acceptance of the outcome of dispute.  Scholars have found 

that individuals who believe that a dispute resolution process was fair but the outcome unfair are 

almost as satisfied as those who believe both were fair, an explanation credited to, among other 
things, the “importance to one’s self-esteem of being treated fairly by authoritative individuals and 

institutions . . . and the possibility that lay individuals used their assessment of process fairness to 

help them assess ambiguous outcomes.”72    

69  Accord Conor Friedersdorf, What Should the Standard of Proof Be in Campus Rape Cases?, The Atlantic (Jun. 17, 2016), http://

www.theatlantic.com/politics/archive/2016/06/campuses-sexual-misconduct/487505/ (“…if the ‘preponderance of the evidence’ standard 

survives both litigation and debate, it ought to at least be paired with procedural reforms that guarantee that the accused on campuses are 

transparently told the charges against them, given access to evidence, allowed legal representation, and otherwise afforded at least the same 

rights and safeguards against injustice that they’d have in a civil case with comparable stakes.” (emphasis in original)).

70  Beilis v. Albany Med. College of Union Univ., 525 N.Y.S. 2d 932, 934 (N.Y. App. Div. 1988).  

71  See Remy v. Howard Univ., 55 F.Supp. 2d 27, 29 (D. D.C. 1999) (“[T]he government must exert control over an institution 
before a body becomes subject to governmental . . . restrictions.”).  

72  Deborah A. Hensler, Our Courts, Ourselves: How the Alternative Dispute Resolution Movement is Re-Shaping Our Legal 
System, 108 Penn. St. L. Rev. 165, 179 n. 63 (2003);  see also Rebecca Hollander-Blumoff & Tom R. Tyler, Procedural Justice in 
Negotiation: Procedural Fairness, Outcome Acceptance, and Integrative Potential, 33 Law & Soc. Inquiry 473, 491 (2008) (reporting result 

of studies suggesting “people were more willing to accept a decision that was reached via a procedure in which they felt treated fairly”); 

Tamar R. Birckhead, Toward a Theory of Procedural Justice for Juveniles, 57 Buff. L. Rev. 1447, 1454 (2008) (noting that “when juveniles 

perceive that they have been treated fairly by law enforcement and the courts—a judgment shown not to be dependent upon the outcome of 

the case—they are less likely to recidivate.”); Deborah Epstein, Procedural Justice: Tempering the State’s Response to Domestic Violence, 

43 Wm. & Mary L. Rev. 1843, 1875 (2002) (arguing research suggests safety of domestic violence victims can be aided by attending to 

batterers’ perception of fairness, as “fair treatment affects compliance regardless of whether the ultimate result is viewed as right or wrong”).
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 Ensuring procedural justice in campus sexual assault investigations thus serves a dual 

purpose.  First, it affirms the critically important sexual assault prevention goals of Title IX and 
the Department of Education.  The problem of campus sexual assault is widely recognized to have 

reached “epidemic levels.” 73  An Association of American Universities (AAU) study of 150,000 

students at 27 colleges and universities showed that 27.2% of female college seniors reported they 

had “experienced some kind of unwanted sexual contact . . . carried out by incapacitation, usually due 

to alcohol or drugs, or by force.”74 

 Procedural justice can reduce recidivism and ensure sexual assault investigations are regarded 

with seriousness and respect, ending the backlash incurred by any public perception that these 

investigations serve only to railroad and scapegoat individual men.  As one retired federal district 

judge, now a lecturer at Harvard Law School, writes: 

You don’t have to believe that there are large numbers of false 

accusation[s] of sexual assault—I do not—to insist that the process 
of investigating and adjudicating these claims be fair.  In fact, 

feminists should be especially concerned, not just about creating 

enforcement proceedings, but about their fairness.  If there is a 

widespread perception that the balance has tilted from no rights 

for victims to no due process for the accused, we risk a backlash.  

Benighted attitudes about rape and skepticism about women victims 

die hard.  It takes only a few celebrated false accusations of rape to 

turn the clock back.75  

 Second, if alleged perpetrators are treated fairly, they are more likely to accept a decision of 

culpability, perhaps leading to less litigation against colleges and universities, which would in turn 

free up institutional resources better used for sexual assault education and prevention.76  

 In sum, ACTL believes that by ensuring accused students are afforded due process 

protections—including a fair and impartial investigator/decision maker, the right to notice of the 

allegations, access to evidence, some form of cross-examination, assistance by counsel, with the 

standard of proof by clear and convincing evidence, and written factual findings and conclusions—
educational institutions can simultaneously ensure investigations are fair and equitable, promote 

procedural justice, comply with the U.S. Constitution, and enhance public confidence in their 
adjudicative procedures and the broader goal of prevention. 

73 Abby Ohlheiser, Study Finds ‘Epidemic’ of Sexual Assault Among First-Year Women At One U.S. College, The Wash. Post (May 

20, 2015), http://www.washingtonpost.com/news/grade-point/wp/2015/05/20/study-finds-epidemic-of-sexual-assault-among-first-year-
women-at-one-u-s-college/. 

74 Richard Pérez-Peña, 1 in 4 Women Experience Sex Assault on Campus, NY Times (Sept. 21, 2015), http://www.nytimes.

com/2015/09/22/us/a-third-of-college-women-experience-unwanted-sexual-contact-study-finds.html. 
75 Gertner, supra. 

76 See, e.g., Anemona Hartocollis, Colleges Spending Millions to Deal With Sexual Misconduct Complaints, NY Times (Mar. 

29, 2016), http://www.nytimes.com/2016/03/30/us/colleges-beef-up-bureaucracies-to-deal-with-sexual-misconduct.html (observing that 

responding to a lawsuit “can run into the high six or even seven figures, not counting a settlement or verdict”); Doe v. Brown Univ., 166 

F.Supp. 3d 177, 180 (D. R. I. 2016) (“This case is one of a number of recent actions in the federal district courts in which a male student has 

sued a university that found him responsible for committing sexual assault after an allegedly flawed and deficient disciplinary proceeding.”).
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Some Form of Cross-Examination 

 ACTL believes OCR’s goal of protecting victims from re-victimization can be balanced with 

due process.  For example, the Doe v. University of Southern California court rejected the argument 

that confrontation and cross-examination of witnesses was necessary in an investigation involving 

student sexual assault, echoing the concerns of the 2011 DCL that allowing an alleged perpetrator to 

directly question an alleged victim “may be traumatic or intimidating, thereby possibly escalating or 

perpetuating a hostile environment.”77  However, the court noted that there are “alternate ways” to 

enable accused students to hear the evidence against them and it cited cases where, for example, a 

complainant’s testimony was tape-recorded and played for the accuser, a screen was placed between 

the parties, or testimony was given through closed-circuit television.78  

 Similarly, concern about students questioning one another in such cases has been addressed 

by some colleges and universities by permitting the accused to submit questions to a third-party, 

such as the investigator, to be asked of the complainant. At the University of Delaware, investigators 

provide both the complainant and the respondent a chance to “present questions they believe should 

be asked of the other party and witnesses and the opportunity to respond to statements made by 

others,” though only in instances where it has been “deemed appropriate by the investigator.”79  The 

University of Dayton provides accused students with the right to request a hearing board to “consider 

their submitted questions for other parties (investigators, complainant, witnesses) at the hearing in 

those cases that go before the University Hearing Board.”80  Similarly, although Indiana University 

prevents complainants and respondents from directly questioning each other at sexual misconduct 

hearings, it permits the parties to submit questions to the chair of the hearing panel to be asked of 

other parties, although the chair or other panel members “will review questions prior to posing to the 

other party to prevent questioning that is not permitted under these proceedings.”81  

The Inadequacy of Preponderance of the Evidence Standard 

 It is well accepted that the standard of proof in most noncriminal adjudications is 

preponderance of the evidence.  In Addington v. Texas, the Supreme Court noted that such a standard 

is appropriate in a “typical civil case involving a monetary dispute between private parties” where 

society at large has a “minimal concern with the outcome.”82  However, the Court observed that 

an intermediate standard is “no stranger to the civil law” and can be used in civil cases “involving 

allegations of fraud or some other quasi-criminal wrongdoing by the defendant.”83  Where the 

interests at stake “are deemed to be more substantial than mere loss of money,”—for example, where 

a defendant risks “having his reputation tarnished erroneously”—a plaintiff’s burden of proof is often 

77  246 Cal. App. 4th at 245 (quoting 2011 DCL at 12). 

78  Id. at 245 n.12. 

79  Office of the President, Sexual Misconduct Policy, University of Delaware at 23 (Aug. 5, 2016), available at http://sites.udel.

edu/sexualmisconduct/files/2016/08/20160809-Sexual-Misconduct-Policy-1muljdr.pdf.   
80  University of Dayton, Sexual Harassment/Misconduct Policy (n.d.), available at https://udayton.edu/studev/dean/civility/sexual_

harassment_misconduct.php. 

81  IU Office of Student Welfare and Title IX, Sexual Misconduct, Indiana University at 12 (revised Aug. 25, 2016), available at 

http://policies.iu.edu/policies/categories/administration-operations/equal-opportunity/sexual-misconduct.pdf. 

82  441 U.S. 418, 423 (1979). 

83  Id. at 424. 
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increased to clear and convincing evidence.84  

 The suitability of the clear and convincing evidentiary standard for sexual assault investigations 

is striking.  Such cases are not “typical civil” matters based exclusively on “monetary dispute[s]”; 
moreover, as expressed through position statements from the White House, both national political 

parties, and state governments across the country, society has a significant interest in preventing and 
investigating sexual violence.85  Further, alleged perpetrators risk a substantial tarnishing of their 

reputation.  As the Supreme Court recognized in Goss v. Lopez, charges of misconduct leading to a 

suspension can “seriously damage…students’ standing with their fellow pupils and their teachers as well 

as interfere with later opportunities for higher education and employment.”86  In such cases: 

[T]he private interest is compelling.  The Plaintiffs faced charges 
of sexual assault against a fellow student, charges that could have 

led to their expulsions and did lead to their suspensions.  The 

potential consequences reach beyond their immediate standing at the 

University.  The Supreme Court has noted that where a person’s good 

name, reputation, honor, or integrity is at stake because of what the 

government is doing to him, the minimal requirements of the Clause 

must be satisfied . . . The Plaintiffs argue, and this Court accepts, that 
these charges could have a major immediate and life-long impact on 

their personal life, education, employment, and public engagement.87 

 The “majority” of courts addressing the constitutionally required evidentiary standard for 

school disciplinary proceedings “have held that due process requires disciplinary decisions to be 

based on ‘substantial evidence.’ ”88  

 Judge Gertner described the current regime at Harvard University as “the worst of both worlds, the 

lowest standard of proof, coupled with the least protective procedures.”89  Recognition of the significant 
adverse consequences to students found responsible in sexual misconduct disciplinary proceeding, combined 

with the absence of virtually all of the procedural rights provided in civil lawsuits, such as voir dire, trial  by 

judge or jury, or full cross-examination, compels an accompanying call for a higher standard of proof.90   

84 Id.; see, e.g., Santosky v. Kramer, 455 U.S. 745, 769 (1982) (applying clear and convincing evidence standard to terminations 

of parental rights); Woodby v. INS, 385 U.S. 37, 48-49 (1966) (applying standard to deportation proceeding); see also Tijani v. Willis, 430 

F.3d 1241, 1245 (9th Cir. 2005) (recognizing Supreme Court has affirmed principle that “a heightened burden of proof” is on the State in 
civil proceedings where “the individual interests at stake…are both particularly important and more substantial than mere loss of money.” 

(quotations omitted)). 

85 Addington, 441 U.S. at 423.  

86 419 U.S. 565, 575 (1975).   

87 Gomes v. Univ. of Maine Sys., 365 F.Supp.2d  6, 16 (D. Me. 2005) (citations and quotations omitted). 

88 Lavinia M. Weizel, Note, The Process That Is Due: Preponderance of the Evidence As the Standard of Proof for University 
Adjudications of Student-on-Student Sexual Assault Complaints, 53 B.C.L. Rev. 1613, 1633 (2012). 

89 Gertner, supra.   

90 Compare Chris Loschiavo & Jennifer L. Wallace, The Preponderance of Evidence Standard: Use in Higher Education Campus 
Conduct Processes, Association for Student Conduct Administration (n.d.) (“When both students have so much to lose, depending on 

the outcome of the hearing, preponderance is the appropriate standard . . . the expelled student can make a new beginning at another 

institution.”) with Doe, 177 F.Supp. 3d at 607 (“[T]his was not a criminal proceeding, and Brandeis is not a governmental entity.  
Nonetheless [the student] was required to defend himself in what was essentially an inquisitorial proceeding that plausibly failed to provide 
him with a fair and reasonable opportunity to be informed of the charges and to present an adequate defense.  He was ultimately found 

‘responsible,’ and received a penalty that may permanently scar his life and career.”). 
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CONCLUSION

 ACTL strongly supports efforts to remedy the longstanding failure to adequately address 

the problem of sexual misconduct, particularly on college campuses.  But we believe that OCR has 

imposed on colleges and universities an investigative and adjudicative system that does not ensure 

basic fairness for accused students.  Under the current system everyone loses: accused students 

are deprived of fundamental fairness, complainants’ experiences are unintentionally eroded and 

undermined, and colleges and universities are trapped between the two, while facing a potential loss 

of federal funding.  

 ACTL advocates for a system that encompasses essential elements of due process:  a fair 

and impartial investigation and hearing by qualified factfinders, and granting students the right to be 
advised and accompanied by counsel, to be permitted some form of cross-examination, to examine 

the evidence, to receive adequate written factual findings, and to be found responsible only if the 
evidence satisfies the clear and convincing standard.  These steps would enhance procedural justice 
and ensure the confidence of participants and the public in the fairness of Title IX investigations on 
campus. 
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A decade ago, after we wrote a book on the Duke lacrosse case, we assumed that universities and the media

would see events in Durham as a reminder of why fair procedures matter. Given a tendency, for both structural

and ideological reasons, to rush to judgment when considering sexual assault allegations, universities

especially need procedures that will safeguard against the passions of the mob.

The past few years, however, have witnessed the emergence of an even more one-sided campus atmosphere.

Federal mandates, beginning with a 2011 Obama administration directive reinterpreting Title IX, combined

with pressure from activists, professors and administrators, have resulted in campus tribunals where students

accused of sexual assault are effectively presumed guilty, while encountered considerable obstacles to prove

their innocence. We’re grateful to Eugene for inviting us to blog about our new book, which takes readers inside

about 40 of these campus sexual assault adjudications, while also discussing debates over misleading statistics

and the “rape culture” myth.

The system currently in place at colleges and universities runs far too great a risk of innocent students being

found guilty. A recent study from UCLA’s John Villasenor estimated that as many as 1 in 3 innocent students

suffer this fate. The actual percentage is likely higher, since Villasenor’s study couldn’t take into account some

aspects of the college process (such as the ability of the accuser to appeal not-guilty findings and the lack of

direct cross-examination at most schools) that increase the chances of a finding of guilt.

We lead the book, for instance, with a case at Amherst, in which the accusing student sent multiple texts on the

night of the incident talking about her need to construct a lie. (The male student was the boyfriend of the

accuser’s roommate, who was out of town for the weekend.) Amherst initially didn’t discover the texts, because

the college couldn’t subpoena the accuser’s phone and didn’t bother to ask her regular correspondents if they

had any texts from her. When the accused student tracked down the students to whom his accuser had texted,

the college said he had produced the evidence too late. He then sued, and in a deposition the college’s hired

investigator said she was interested only in evidence that corroborated the accuser’s account — not in evidence

showing that the accuser had lied.

Despite horror stories like the one at Amherst, the mainstream media has poorly covered the campus sexual

assault issue. There has been a handful of good work (most notably this Emily Yoffe article in Slate). More

typical, however, has been the approach of the New York Times, which has virtually ignored concerns

expressed by civil libertarian organizations and cohorts of law professors about the campus system’s
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unfairness. To the contrary, in an article about Stanford the Times recently portrayed the university’s process —

which uses the lowest possible standard of proof, bans direct cross-examination by accused students, and has

featured panelists who have been trained to believe that is it a sign of guilt for an accused student to respond to

an accusation in a “persuasive and logical” way — as unfair to accusers. The reason? The school’s one fair rule

— that the three panelists must be unanimous to justify a finding of guilty.

Part of the mainstream media’s bias against accused students — almost all of whom are male — flows from a

broader ideological commitment toward gender and racial identity politics. But understanding the dangers of

gutting due process also calls for detailed exposure of the unfairness of campus procedures. And such analysis

is not the strong suit of many journalists (or many of their readers), especially — though not only — those

blinded by bias.

As for the universities, the power of identity politics has generally worked in tandem with the schools’ financial

self-interest in appeasing federal officials who have the power to exact huge financial penalties to incubate

unfairness toward accused students.

But not always. We identify at least two types of cases in which colleges and universities conform to the

conventional stereotype of softness on rapists in their midst. The first involves allegations against athletes in

revenue-producing sports (football and basketball) at large schools; Baylor is the best-known example. The

second occurs at religious universities where a victim reporting a sexual assault would require confessing to his

or her own violation of the university’s disciplinary code (premarital sex, sex with a partner of the same sex);

BYU is the best-known example. For understandable reasons, these cases have received much media and

political attention. But most accused students aren’t star quarterbacks or undergraduates at religious

institutions.

While most of the troubling procedural changes have come from federal pressure or the ideological urges of

colleges and universities, some states have also advanced the guilt-presuming bandwagon. Four blue states

(California, New York, Illinois and Connecticut) have adopted “affirmative consent” (or “yes means yes”) laws.

These states’ laws now have enormous inconsistencies between their definitions of sexual assault for campus

tribunals and for criminal courts. In the former, an accused student must prove that he obtained “affirmative

consent” throughout every sexual encounter, even with a longtime partner. This standard “is flawed and

untenable if due process is to be afforded to the accused,” a Tennessee state judge has ruled. While the

peculiarities of campus tribunals have not yet spread to the criminal-justice system, a powerful faction of the

American Law Institute is seeking to import into the criminal law rules very much like those used by the

campus kangaroo courts.

Perhaps the past decade’s biggest change has come in the attitude of college students. During the Duke lacrosse

case, most of the university’s students resisted a rush to judgment. Many called for a fair process once District

Attorney Mike Nifong’s vast abuses of power became manifest, and organized to defeat Nifong in the fall

election. In the past few years, however, student defenders of accused students’ civil liberties have been few and

far between. Indeed, some of the most aggressive advocates of stripping accused students of any meaningful
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protections have been students or student groups. The former op-ed editor of the Columbia student newspaper

explained the atmosphere. “Campus media’s goal to promote discussion about sexual assault and to support

survivors became conflated with a fear of rigorous reporting,” he noted in February 2015. “Personally, I felt that

if I covered the existence of a different perspective — say, that due process should be respected — not only

would I have been excoriated, but many would have said that I was harming survivors and the fight against

sexual assault.”

Tuesday’s post will look at the policy and legal background to the current campus structure. Wednesday’s post

will examine the growing body of law resulting from the dozens of lawsuits filed by accused students in the past

few years. Thursday’s will discuss the first full-blown trial resulting from one of these lawsuits, a Brown

University case. And Friday’s will conclude with some suggestions for future policy.

KC Johnson, a professor at Brooklyn College and the CUNY Graduate Center, and Stuart Taylor Jr., a

journalist and National Journal contributing editor, are authors of “The Campus Rape Frenzy: The Attack on

Due Process at America’s Universities.”
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Campus Sexual Assault Adjudication: Why 
Universities Should Reject the Dear Colleague 
Letter 

Tamara Rice Lave* 
 

INTRODUCTION 

In 2011, the Department of Education, Office of Civil Rights (OCR) 
responded to what many viewed as a crisis situation.  A 2007 study had 
found that one in five women were victims of completed or attempted 
sexual assault while in college.1  Making matters worse, universities 
seemed either unable or unwilling to do anything about it.  The problem 
was not just an inability to prevent sexual assault, but the way universi-
ties responded once it happened.  Women complained that their allega-
tions were not taken seriously, and even if someone was found responsi-
ble, the punishment was inadequate.  One high-profile case involved two 
students at the University of Colorado who sued after they reported being 
repeatedly raped by football recruits.  The case was settled out of court 
for $2.85 million.2 

                                                           
* Associate Professor, University of Miami School of Law.  B.A., Haverford College; J.D., Stanford 
Law School; Ph.D., University of California, Berkeley.  I am especially grateful to Michael Froom-
kin for his admirable patience in helping me work through the administrative law portion of this 
piece.  I am also indebted to Gabriel (Jack) Chin, Donna Coker, Charlton Copeland, Osamudia 
James, Olatunde Johnson, Steve Schnably, Scott Sundby, and Bob Weisberg for their insightful 
comments and criticisms.  I would also like to thank the participants at the 2016 University of Kan-
sas Law Review Symposium and the 2015 New Voices in Legal Theory Roundtable for their helpful 
feedback.  Finally, I would like to thank the editors at the University of Kansas Law Review (espe-
cially Abby Hall) for their careful editing.  
 1.  See CHRISTOPHER P. KREBS ET AL., THE CAMPUS SEXUAL ASSAULT (CSA) STUDY: FINAL 
REPORT xiii (Oct. 2007), https://www.ncjrs.gov/pdffiles1/nij/grants/221153.pdf.  Subsequent studies 
have found both higher and significantly lower levels of rape and sexual assault.  See DAVID CAN-
TOR, ET AL., REPORT ON THE AAU CAMPUS CLIMATE SURVEY ON SEXUAL ASSAULT AND MISCON-
DUCT, xiv (Sept. 21, 2015) (finding 33.1% of college senior women reported being the victim of 
nonconsensual sexual touching at least once).  But see SOFI SINOZICH & LYNN LANGTON, U.S. 
DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, SPECIAL REPORT: RAPE AND SEXUAL ASSAULT 
VICTIMIZATION AMONG COLLEGE AGE FEMALES, 1995-2013 4 (Jill Thomas & Lynne McConnell, 
eds., 2014) (finding the rate of rape and sexual assault for female college students was 6.1 per 1000).  
 2.  Allison Sherry, CU Settles Case Stemming from Recruit Scandal, DENVER POST (Dec. 6, 
2007, 1:00 AM), http://www.denverpost.com/ci_7645722. 



 Electronic copy available at: http://ssrn.com/abstract=2804039 

914 KANSAS LAW REVIEW [Vol. 64 

In 2011, OCR issued its Dear Colleague Letter (DCL), in which it 
called the statistics on sexual violence “deeply troubling and a call to ac-
tion for the nation.”3  OCR reminded universities that sexual violence 
constitutes a form of discrimination under Title IX.4  It told universities 
that in order to be in compliance, they had to change disciplinary pro-
ceedings to more effectively hold rapists accountable.5  In no uncertain 
terms, OCR told universities that they had to reduce the standard of proof 
in disciplinary proceedings to a preponderance of the evidence, and it 
strongly discouraged them from allowing the parties to directly question 
one another.6  It also told universities that they should not allow the re-
spondent to review the complainant’s statement unless she was able to 
review his.7  OCR threatened to withhold federal funding to universities 
that did not adequately respond,8 and it later published a list that contin-
ues to grow of those under investigation.9  OCR has found that a number 
of schools were in violation of Title IX, including Princeton University10 
and Harvard Law School.11  These schools have since reached settle-
ments with OCR, in which they agreed to change the way they handle 
sexual assault so as to meet the protocol set forth in the DCL.12 

Some applaud OCR’s efforts,13 but others contend that universities 
have gone too far in sacrificing the rights of the accused.14  Members of 
                                                           
 3.  Letter from Russlyn Ali, Assistant Sec’y for Civil Rights, U.S. Dep’t of Educ., Office for 
Civil Rights, to Title IX Coordinators 2 (Apr. 4, 2011) [hereinafter Dear Colleague Letter], 
http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf.  
 4.  Id. at 1. 
 5.  Id. at 1–3, 7–14. 
 6.  Id. at 11–12. 
 7.  Id. 
 8.  Id. at 26. 
 9.  See infra notes 81–89 and accompanying text. 
 10.  Press Office, Princeton University Found in Violation of Title IX, Reaches Agreement with 
U.S. Education Department to Address, Prevent Sexual Assault and Harassment of Students, U.S. 
DEP’T OF EDUC. (Nov. 5, 2014), http://www.ed.gov/news/press-releases/princeton-university-found-
violation-title-ix-reaches-agreement-us-education-department-address-prevent-sexual-assault-and-
harassment-students [hereinafter Princeton Violation]. 
 11.  Press Office, Harvard Law School Found in Violation of Title IX, Agrees to Remedy Sexual 
Harassment, Including Sexual Assault of Students, U.S. DEP’T OF EDUC. (Dec. 30, 2014), 
http://www.ed.gov/news/press-releases/harvard-law-school-found-violation-title-ix-agrees-remedy-
sexual-harassment-including-sexual-assault-students [hereinafter Harvard Violation]. 
 12.  See Princeton Violation, supra note 10; Harvard Violation, supra note 11. 
 13.  See Lavinia M. Weizel, Note, The Process that is Due: Preponderance of the Evidence as 
the Standard of Proof for University Adjudications of Student-on-Student Sexual Assault Complaints, 
53 B.C. L. REV. 1613, 1642–55 (2012); Amy Chmielewski, Note, Defending The Preponderance of 
The Evidence Standard in College Adjudications of Sexual Assault, 2013 BYU EDUC. & L.J. 143, 
149–74 (2013). 
 14.  See William A. Jacobsen, Accused on Campus: Charges Dropped, But the Infamy Remains, 
LEGAL INSURRECTION (May 16, 2015, 8:30 PM), http://legalinsurrection.com/2015/05/accused-on-
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the law faculty at both Harvard15 and the University of Pennsylvania16 
have publicly called for greater procedural rights for the accused, and a 
Senior Fellow at Stanford University’s Hoover Institute has decried 
OCR’s Dear Colleague Letter for “institutionalizing a presumption of 
guilt in sexual assault cases.”17  The popular press has also started to call 
attention to the experiences of men who say their universities never gave 
them a meaningful chance to defend themselves before finding them re-
sponsible for rape and expelling them.18 

More importantly, Congress and the courts are starting to take notice 
of the impact the DCL has had on college campuses.  On January 7, 
2016, in a move that may signal the demise of the DCL in a Republican 
controlled Congress, Senator James Lankford, Chairman of the Sub-
committee on Regulatory Affairs and Federal Management, U.S. Senate 
Committee on Government Affairs and Homeland Security, wrote a let-
ter to the Acting Secretary for the Department of Education demanding 
that DOE provide statutory authority for the DCL.19  Although Catherine 
E. Lhamon, the Assistant Secretary for Civil Rights, wrote a response,20 
                                                           
campus-charges-dropped-but-the-infamy-remains/; see also Naomi Shatz, Feminists, We Are Not 
Winning the War on Campus Sexual Assault, HUFFINGTON POST (Oct. 29, 2014, 6:44 PM), 
http://www.huffingtonpost.com/naomi-shatz/feminists-we-are-not-winn_b_6071500.html; Stephen 
Henrick, A Hostile Environment for Student Defendants: Title IX and Sexual Assault on College 
Campuses, 40 N. KY. L. REV. 49 (2013); Barclay Sutton Hendrix, Note, A Feather on One Side, A 
Brick on the Other: Tilting the Scale Against Males Accused of Sexual Assault in Campus Discipli-
nary Proceedings, 47 GA. L. REV. 591, 599 (2013); Ryan D. Ellis, Mandating Injustice: The Pre-
ponderance of the Evidence Mandate Creates a New Threat to Due Process on Campus, 32 REV. 
LITIG. 65, 80–81 (2013). 
 15.  Elizabeth Bartholet et al., Rethink Harvard’s Sexual Harassment Policy, BOSTON GLOBE 
(Oct. 15, 2014), https://www.bostonglobe.com/opinion/2014/10/14/rethink-harvard-sexual-
harassment-policy/HFDDiZN7nU2UwuUuWMnqbM/story.html. 
 16.  David Rudovsky et al., Open Letter from Members of the Penn Law School Faculty, Sexual 
Assault Complaints: Protecting Complainants and the Accused Students at Universities, 
PHILLY.COM (Feb. 18, 2015), http://media.philly.com/documents/OpenLetter.pdf. 
 17.  Peter Berkowitz, College Rape Accusations and the Presumption of Male Guilt, WALL ST. 
J. (Aug. 20, 2011), 
http://www.wsj.com/articles/SB10001424053111903596904576516232905230642.  
 18.  Tovia Smith, Some Accused of Sexual Assault on Campus Say System Works Against Them, 
NPR (Sept. 3, 2014, 1:12 PM), http://www.npr.org/2014/09/03/345312997/some-accused-of-
campus-assault-say-the-system-works-against-them; Emily Yoffe, The College Rape Overcorrec-
tion, SLATE (Dec. 7, 2014, 11:53 PM), 
http://www.slate.com/articles/double_x/doublex/2014/12/college_rape_campus_sexual_assault_is_a
_serious_problem_but_the_efforts.html; Teresa Watanabe, More College Men Are Fighting Back 
Against Sexual Misconduct Cases, L.A. TIMES (June 7, 2014, 6:15 PM), 
http://www.latimes.com/local/la-me-sexual-assault-legal-20140608-story.html.  
 19.  Letter from Senator James Lankford, Chairman, Subcommittee on Regulatory Affairs and 
Fed. Mgmt., U.S. Senate Committee on Homeland Security and Gov’t Affairs, U.S. Senate, to The 
Hon. John B. King, Jr., Acting Sec’y, U.S. Dep’t of Educ. (Jan. 7, 2016) 
http://www.scribd.com/doc/294821262/Sen-Lankford-letter-to-Education-Department. 
 20.  Letter from Catherine E. Lhamon, Assistant Sec’y of Civil Rights, to The Hon. James 
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Lankford was not satisfied: 

I again call on you to personally clarify that these policies are not required 
by Title IX, but reflect only one of various ways schools may choose to 
develop and implement policies for the prevention and remedy of sexual 
harassment and sexual violence that best meet the needs of their students 
and are compliant with federal law.  I further ask that you immediately 
rein in the regulatory abuses within the Department of Education and take 
measures to ensure that all existing and future guidance documents issued 
by your agency are clearly and firmly rooted in statutory authority.21 

Even if Congress does not pass legislation that specifically strikes 
down the DCL, courts across the country have been finding that current 
protections violate procedural due process.22  For example, in July 2015 a 
judge ordered the University of California, San Diego to reverse the sus-
pension of a male student because the disciplinary proceedings violated 
his due process rights, 23 and nine months later, a different judge over-
turned the suspension of a University of Southern California student on 
the ground that he was denied a fair hearing and the substantive evidence 
did not support the Appeal Panel’s findings.24  On March 31, 2016, the 
Massachusetts District Court ruled in favor of a Brandeis University stu-
dent who had been found responsible for “serious sexual transgres-
sions.”25  The court wrote, “Brandeis appears to have substantially im-
paired, if not eliminated, an accused student’s right to a fair and impartial 
process.”26  The court was particularly troubled by the deprivation of the 
right to cross-examine27 as well as the lack of notice about the underlying 
                                                           
Lankford, Chairman, Subcommittee on Regulatory Affairs and Fed. Mgmt., Committee on Home-
land Security and Gov’t Affairs, U.S. Senate, (Feb. 17, 2016) 
http://chronicle.com/items/biz/pdf/DEPT.%20of%20EDUCATION%20RESPONSE%20TO%20LA
NKFORD%20LETTER%202-17-16.pdf.  
 21.  Letter from Senator James Lankford, Chairman, Subcommittee on Regulatory Affairs and 
Fed. Mgmt., U.S. Senate Committee on Homeland Security and Gov’t Affairs, U.S. Senate, to The 
Hon. John B. King, Jr., Acting Sec’y, U.S. Dep’t of Educ. (Mar. 4, 2016) 
http://www.lankford.senate.gov/imo/media/doc/3.4.16%20Lankford%20letter%20to%20Dept.%20of
%20Education.pdf. 
 22.  See Jake New, Court Wins for Accused, INSIDE HIGHER EDUC. (Nov. 5, 2015), 
https://www.insidehighered.com/news/2015/11/05/more-students-punished-over-sexual-assault-are-
winning-lawsuits-against-colleges.  
 23.  Doe v. Regents of the Univ. of Cal. San Diego, No. 37-2015-00010549-CU-WM-CTL, 
2015 WL 4394597, at *4 (Cal. Super. Ct. July 10, 2015). 
 24.  Doe v. Univ. of S. Cal., 200 Cal. Rptr. 3d 851, 877 (Cal. Ct. App. 2016). 
 25.  Doe v. Brandeis Univ., No. 15-11557-FDS, 2016 WL 1274533, at *4 (D. Mass. Mar. 31, 
2016). 
 26.  Id. at *6.  
 27.  Id. at *34–35 (“While protection of victims of sexual assault from unnecessary harassment 
is a laudable goal, the elimination of such a basic protection for the rights of the accused raises pro-
found concerns. . . .  Here, there were essentially no third-party witnesses to any of the events in 
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allegations.28 
This Article contends that although well intentioned, the mandates of 

the DCL are not the best way to handle campus sexual assault.  Universi-
ties should have a number of different options available, from restorative 
justice processes to a full-blown adjudicatory hearing.  When suspension 
or expulsion may result, the respondent should have the right to an adju-
dicatory hearing with robust procedural rights.  More controversially, 
this Article argues that despite the DCL, universities are legally entitled 
to make these changes. 

This Article begins by situating university disciplinary proceedings 
legally and historically.  It then turns to the DCL.  It discusses whether 
OCR violated the Administrative Procedure Act (APA) by not going 
through notice and comment.  After determining that the DCL is proce-
durally invalid, the Article discusses how universities can and should 
handle these cases while still remaining in compliance with Title IX.  
The Article concludes by acknowledging that even if schools would be 
allowed to make these changes they are unlikely to do so because of the 
considerable social (and indirect economic costs) in challenging the De-
partment of Education. 

I. BACKGROUND 

1964 marked a watershed moment for equality in the United States.  
On July 2 of that year, President Lyndon B. Johnson signed the 1964 
Civil Rights Act into law.29  Although much of the Act was aimed at pre-
venting discrimination on the basis of race, color, religion, or national 
origin,30 Title VII—which banned workplace discrimination— specifi-
cally included sex as a protected class.31  Eight years later, Congress ex-
tended the protection against sex discrimination to the classroom with 
Title IX.32  Enacted as part of the Educational Amendments of 1972, Ti-
                                                           
question, and there does not appear to have been any contemporary corroborating evidence.  The 
entire investigation thus turned on the credibility of the accuser and the accused.  Under the circum-
stances, the lack of an opportunity for cross-examination may have had a very substantial effect on 
the fairness of the proceeding.”). 
 28.  Id. at *34.  
 29.  Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (1964) (codified at 42 U.S.C. § 
21 (2012)). 
 30.  Id. (Title II (Injunctive Relief Against Discrimination in Places of Public Accommodation); 
Title III (Desegregation of Public Facilities); Title IV (Desegregation of Public Education); Title VI 
(Nondiscrimination in Federally Assisted Programs)). 
 31.  Id. § 703(a)(1) (codified at 42 U.S.C. § 2000e-2(a) (2012)). 
 32.  Education Amendments of 1972, Pub. L. No. 92-318, §§ 901–03, 86 Stat. 235, 373–75 
(1972) (codified at 20 U.S.C. § 1681 (2012)). 
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tle IX barred sex discrimination in any education program or activity re-
ceiving federal financial assistance.33  Although there were exceptions, 
such as for fraternities, any institution that violated Title IX could lose 
federal funding.34 

At first, Title IX was interpreted narrowly.35  In Grove City College 
v. Bell, the Supreme Court held that Title IX did not apply to an entire 
institution but just to the particular program receiving federal assis-
tance.36  Thus in Grove, the Court found that the receipt of federal tuition 
grants by students did not trigger Title IX coverage across the entire in-
stitution—but just of the school’s financial aid program.37  Congress re-
sponded by enacting the Civil Rights Restoration Act of 1987 to clarify 
the “broad application of title IX.”38  It explicitly extended Title IX “to 
all of the operation[s] of . . . a college, university, or other postsecondary 
institution, or a public system of higher education . . . any part of which 
is extended Federal financial assistance.”39 

It took a while for courts to agree that Title IX extended to peer sex-
ual harassment.  In 1996, the Fifth Circuit affirmed summary judgment 
in favor of the school district on the ground that Title IX did not impose 
liability for peer sexual harassment because it only covered acts perpe-
trated by recipients of federal grants.40  One year later, the Eleventh Cir-
cuit held that Title IX only applied to sexual harassment perpetrated by 
employees and not by students.41  In Davis v. Monroe County Board of 
Education, the Supreme Court answered the question definitively, hold-
ing that Title IX did apply to peer-on-peer sexual harassment.42  In an 
opinion authored by Justice Kennedy, the Court wrote: “Having previ-
ously held that such harassment is ‘discrimination’ in the school context 
under Title IX, this court is constrained to conclude that student-on-

                                                           
 33.  Id.  
 34.  Id. §§  901(a)(5), 902.  
 35.  See Trudy Saunders Bredthauer, Twenty-Five Years Under Title IX: Have We Made Pro-
gress?, 31 CREIGHTON L. REV. 1107, 1108–09 (1998); Jollee Faber, Expanding Title IX of the Edu-
cation Amendments of 1972 to Prohibit Student to Student Sexual Harassment, 2 UCLA WOMEN’S 
L.J. 85, 113 n.119 (1992). 
 36.  Grove City Coll. v. Bell, 465 U.S. 555, 573–74 (1984). 
 37.  Id.  
 38.  Civil Rights Restoration Act of 1987, Pub. L. No. 100-259, 102 Stat. 28, § 2(1) (1998). 
 39.  Id. § 908(2)(A).  Note that the law actually reached more broadly, to extend for instance to 
“a department, agency, special purpose district, or other instrumentality of a State or of a local gov-
ernment.”  Id. § 908(1)(A). 
 40.  Rowinsky v. Bryan Indep. Sch. Dist., 80 F.3d 1006, 1008 (5th Cir. 1996).   
 41.  Davis v. Monroe Cty. Bd. of Educ., 120 F.3d 1390, 1406 (11th Cir. 1997), rev’d, 526 U.S. 
629 (1999). 
 42.  Davis v. Monroe Cty. Bd. of Educ., 526 U.S. 629, 633 (1999). 
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student sexual harassment, if sufficiently severe, can likewise rise to the 
level of discrimination actionable under the statute.”43 

The Court determined further that a school could be held liable for 
monetary damages in a private lawsuit if one student sexually harasses 
another in the school’s program.44  To prevail, the complainant had to 
meet the conditions of notice and indifference set forth in Gebser v. Lago 
Vista Independent School District.45  Gebser had relied on OCR’s 1997 
“Policy Guidance” in arguing that the school district should be liable 
when “a teacher is ‘aided in carrying out the sexual harassment of stu-
dents by his or her position of authority with the institution,’ irrespective 
of whether school district officials had any knowledge of the harassment 
and irrespective of their response upon becoming aware.”46 

The Court found that OCR’s standard was not sufficiently demand-
ing. “[W]e will not hold a school district liable in damages under Title IX 
for a teacher’s sexual harassment of a student absent actual notice and 
deliberate indifference.”47  Instead, the Court held that the plaintiff had to 
prove that “an official who at a minimum has authority to address the al-
leged discrimination and to institute corrective measures on the recipi-
ent’s behalf has actual knowledge of discrimination in the recipient’s 
programs” and “refuses to take action to bring the recipient into compli-
ance.”48 

These rulings were significant because they extended the federal 
government’s power to police colleges and universities.  As long as a 
school received federal funding, the institution was required to comply 
with Title IX.  And since institutions were now liable for the harassment 
of one student against another if they had actual notice and were deliber-
ately indifferent, they could no longer afford to just ignore what hap-
pened in dorm rooms and fraternities.  At the same time, however, the 
Court showed that it would not hesitate to reign in the Department of 
Education (DOE) if the justices disagreed with DOE’s interpretation of 
Title IX. 

                                                           
 43.  Id. at 650. 
 44.  Davis, 526 U.S. at 641–42, 651.  The Court had previously held in Franklin v. Gwinnet 
County Public Schools, 503 U.S. 60 (1992), that students had a private right to damages when their 
Title IX rights were violated. 
 45.  Davis, 526 U.S. at 629, 641–42, 651 (citing Gebser v. Lago Vista Indep. Sch. Dist., 524 
U.S. 274 (1998)). 
 46.  Id. at 282 (quoting Department of Education, Office for Civil Rights, Sexual Harassment 
Policy Guidance: Harassment of Students by School Employees, Other Students, or Third Parties, 62 
Fed. Reg. 12034, 12039 (1997)).  
 47.  Gebser, 524 U.S. at 292–93. 
 48.  Id. at 290. 
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Despite the high standard of proof for liability, universities face sig-
nificant lawsuits.  United Educator (UE), which provides insurance to 
1,200-member universities, recently began offering insurance to cover 
sexual assault payouts.  Between 2006 and 2010, UE paid out $36 mil-
lion; 72% of the settlements were provided to parties suing the schools 
for incidents of sexual assault.49  In 2014 the University of Connecticut 
settled a $1.28 million suit, and the University of Colorado at Boulder 
settled a suit for $825 thousand.50 

A. Department of Education, Office of Civil Rights 

Congress explicitly left enforcement of Title IX in the hands of the 
departments and agencies that allocated federal funds to education pro-
grams and/or activities.  These agencies were “authorized and directed” 
to effectuate the prohibition against sexual discrimination.51  They were 
supposed to do so “by issuing rules, regulations, or orders of general ap-
plicability.”52  Compliance with these rules could be achieved “(1) by the 
termination of or refusal to grant or to continue assistance under such 
program or activity . . . or (2) by any other means authorized by law.”53  
OCR has published three guides to how schools should adjudicate sexual 
cases. 

1. 1997 Guide 

In 1997, OCR published its first official guidance in the Federal Reg-
ister on how schools should investigate and resolve allegations of sexual 
harassment.54  Before drafting the document, OCR met with representa-
tives from interested parties, including students, teachers, school admin-
istrators and researchers.55  It also twice publicly requested comments.56 

                                                           
 49.  Gayle Nelson, The High Cost of Sexual Assaults on Campuses, NON PROFIT QUARTERLY 
(June 23, 2015), https://nonprofitquarterly.org/2015/06/23/the-high-cost-of-sexual-assaults-on-
college-campuses/. 
 50. United Educators, Large Loss Report 2015, UE.ORG (2015),  
https://www.ue.org/uploadedFiles/Large_loss_2015_Final.pdf. 
 51.  20 U.S.C. § 1682 (2012).   
 52.  Id.  
 53.  Id.   
 54.  U.S. Department of Education, Office of Civil Rights, Sexual Harassment Guidance: Har-
assment of Students by School Employees, Other Students, or Third Parties, U.S. DEP’T OF EDUC. 
(Mar. 13, 1997), http://www2.ed.gov/about/offices/list/ocr/docs/sexhar01.html [hereinafter OCR 
1997]. 
 55.  Id.  
 56.  Id. 
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In the 1997 guide, OCR enumerated certain factors that grievance 
procedures should contain in order to be in compliance with Title IX.  
They included provisions providing for notice to students and other in-
terested parties, such as “(a)dequate, reliable and impartial investigation 
of complaints, including the opportunity to present witnesses and other 
evidence”; “designated and reasonably prompt time frames for the major 
stages of the complaint process”; notice of the outcome to the parties; 
and “an assurance that the school will take steps to prevent reoccurrence 
of any harassment and to correct its discriminatory effects on the com-
plainant and others, if appropriate.”57  OCR did not require that schools 
create a separate policy to deal with sexual harassment but instead ex-
plicitly permitted schools to use a general student disciplinary proce-
dure.58 

The 1997 Guide also discussed the due process rights of the accused.  
OCR wrote “[t]he rights established under Title IX must be interpreted 
consistently with any federally guaranteed rights involved in a complaint 
proceeding.”59  In addition to constitutional rights, OCR recognized that 
there could be additional rights created by state law, institutional regula-
tions and policies as well as collective bargaining.60  OCR emphasized 
that respecting the procedural rights of both parties was an important part 
of a just outcome. “Indeed, procedures that ensure the Title IX rights of 
the complainant while at the same time according due process to both 
parties involved will lead to sound and supportable decisions.  Schools 
should ensure that steps to accord due process rights do not restrict or 
unnecessarily delay the protections provided by Title IX to the complain-
ant.”61 

As mentioned earlier, in Gebser v. Lago Vista Independent School 
District, the Supreme Court struck down part of the 1997 Guidance Doc-
ument concerning what showing should be required to recover damages 
under Title IX.62  Gebser contended that the standard should be that set 
forth in the 1997 Policy Guidance,63 which allowed liability “for even 
one instance of quid pro quo harassment by a school employee in a posi-
tion of authority, such as a teacher or administrator, whether or not it 

                                                           
 57.  Id.  
 58.  Id.  
 59.  Id. 
 60.  Id. 
 61.  Id. 
 62.  See Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274 (1998). 
 63.  Id. at 282. 
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knew, should have known, or approved of the harassment at issue.”64  
Gebser argued that the Policy Guidance was entitled to “considerable 
weight” and was “reasonable and fully consistent with the language and 
the purpose of the statute.”65  The Supreme Court disagreed with Gebser 
and by implication OCR, holding that to recover damages, a plaintiff 
must show both knowledge66 and deliberate indifference.67 

2. 2001 Guide 

In 2001, OCR published a revised guide to sexual harassment under 
Title IX in the Federal Register principally in response to the Supreme 
Court’s rulings in Gebser and Davis.68  As with the 1997 Guide, the 2001 
Guide went through notice and comment.69 Although the Supreme Court 
had rejected the standard of liability advocated by OCR for liability in 
private lawsuits, OCR emphasized that it still had the power to “‘prom-
ulgate and enforce requirements that effectuate [Title IX’s] nondiscrimi-
nation mandate,’ even in circumstances that would not give rise to a 
                                                           
 64.  See OCR 1997, supra note 54 (“A school’s liability for sexual harassment by its employees 
is determined by application of agency principles, i.e., by principles governing the delegation of au-
thority to or authorization of another person to act on one’s behalf.  Accordingly, a school will al-
ways be liable for even one instance of quid pro quo harassment by a school employee in a position 
of authority, such as a teacher or administrator, whether or not it knew, should have known, or ap-
proved of the harassment at issue.”).  
 65.  Brief for Petitioner at 60–61, Gebser v. Lago Vista Indep. Sch. Dist., 118 S. Ct. 1989 
(1998) (No. 96-1866), 1998 WL 19745 (“The Court has ‘long recognized that considerable weight 
should be accorded to an executive department’s construction of a statutory scheme it is entrusted to 
administer.’  Moreover, as we have explained, the OCR’s interpretation of Title IX and the scope of 
school district liability, and particularly its imposition of liability for the acts of those who are aided 
in carrying out harassment by the authority granted over students, is reasonable and fully consistent 
with the language and the purpose of the statute.” (internal citations omitted)). 
 66.  Gebser, 524 U.S. at 285 (“[W]e conclude that it would ‘frustrate the purposes’ of Title IX 
to permit a damages recovery against a school district for a teacher’s sexual harassment of a student 
based on principles of respondeat superior or constructive notice, i.e., without actual notice to a 
school district official.”). 
 67.  Id. at 290–91 (“We think, moreover, that the response must amount to deliberate indiffer-
ence to discrimination.  The administrative enforcement scheme presupposes that an official who is 
advised of a Title IX violation refuses to take action to bring the recipient into compliance. The 
premise, in other words, is an official decision by the recipient not to remedy the violation. That 
framework finds a rough parallel in the standard of deliberate indifference.  Under a lower standard, 
there would be a risk that the recipient would be liable in damages not for its own official decision 
but instead for its employees’ independent actions.”).  
 68.  U.S. Department of Education, Office for Civil Rights, Revised Sexual Harassment Guid-
ance: Harassment of Students by School Employees, Other Students or Third Parties, U.S. DEP’T OF 
EDUC. (Jan. 2001), https://www2.ed.gov/offices/OCR/archives/pdf/shguide.pdf, [hereinafter OCR 
2001].  In the 1997 Guide, OCR said that the standard of liability for monetary damages should be 
“known or should have known,” a standard that was clearly rejected in Gebser.  See OCR 1997, su-
pra note 54. 
 69.  OCR 2001, supra note 68, at ii. 
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claim for money damages.”70 
As compared with the 1997 Guide, the biggest change to the 2001’s 

section on adjudication of sexual harassment complaints had to do with 
its increased emphasis on the rights of the accused.  The 2001 Guide 
now had a section entitled, “Due Process Rights of the Accused.”71  In 
addition to being slightly reorganized, this newly appointed section told 
schools “the Family Rights and Privacy Act (FERPA) does not override 
federally protected due process rights of persons accused of sexual har-
assment.”72  It concluded by saying: “Schools should be aware of these 
rights and their legal responsibilities to individuals accused of harass-
ment.”73 

3. 2011 Dear Colleague Letter 

In 2011, OCR issued the Dear Colleague Letter (DCL), which it 
deemed to be a “significant policy document,”74 i.e. disclaiming any sta-
tus as an independent legislative rule.  OCR contended that the DCL 
“does not add requirements to applicable law, but provides information 
and examples to inform recipients about how OCR evaluates whether 
covered entities are complying with their legal obligation.”75 

Unlike the 1997 and 2001 Guide, OCR did not post a formal notice 
requesting feedback on the proposed changes.  Many university officials 
responsible for enforcing Title IX have voiced frustration with OCR for 
not requesting input. As a university administrator at a state flagship uni-
versity stated, “I’m not sure if all of the mandates have been thought 
through for all universities in all universities’ context, it feels like stuff is 
missing or there would have been benefit to talking to campus adminis-
trators who are already doing this.”76 

OCR laid out a number of recommendations and requirements in the 
DCL, which will be discussed at length below.  Three modifications to 
the disciplinary proceedings, however, are of particular note: (1) OCR 
strongly discouraged schools from allowing the parties to directly ques-

                                                           
 70.  Id. 
 71.  Id. at 22.  
 72.  Id. 
 73.  Id.  
 74.  Dear Colleague Letter, supra note 3, at 1.  
 75.  Id. at 1 n.1. 
 76.  Telephone Interview with an administrator at a flagship state university (Nov. 14, 2014). 
This person was willing to be quoted on the record, but anonymously. 
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tion one another;77 (2) OCR told schools that they “should not allow the 
alleged perpetrator to review the complainant’s statement without also 
allowing the complainant to review the alleged perpetrator’s state-
ment”;78 and (3) OCR required schools to set the standard of proof at 
preponderance of the evidence rather than clear and convincing evidence 
that some schools had been using. 

B. Enforcement 

The Department of Education (DOE) is currently investigating 241 
post-secondary institutions regarding the way they handle sexual vio-
lence.79  Although a university has never lost federal funding for violat-
ing Title IX,80 DOE seems to be taking a more aggressive stance.  As 
mentioned earlier, OCR has found a number of schools to be in violation 
of Title IX, including Princeton81 and Harvard Law School.82  These 
schools have since reached settlements with OCR in which they agreed 
to change the way they handle sexual assault so as to meet the protocol 
set forth in the DCL.83 

On May 1, 2014, DOE released a list of forty-four colleges and uni-
versities under investigation84 and the list continues to grow. This infor-
mation was released even though the Equal Employment Opportunity 
Commission (EEOC) is statutorily barred from releasing the names of 
those under investigation in Title VII cases,85 and “(a)ny person who 
makes public information in violation of this subsection shall be fined 
not more than $1,000 or imprisoned for not more than one year, or 
both.”86  Similarly, the Department of Justice has an explicit policy 
against releasing information on current investigations except in unusual 

                                                           
 77.  Dear Colleague Letter, supra note 3, at 11–12. 
 78.  Id.  
 79.  See Campus Sexual Assault Under Investigation, THE CHRONICLE OF HIGHER EDUC., 
http://projects.chronicle.com/titleix/ (last visited June 1, 2016). 
 80.  As of May 1, 2014, no university had ever lost funding for violating Title IX.  See Tyler 
Kingkade, 55 Colleges Face Sexual Assault Investigations, HUFFINGTON POST (July 1, 2014, 11:22 
AM), http://www.huffingtonpost.com/2014/05/01/college-sexual-assault_n_5247267.html. 
 81.  Princeton Violation, supra note 10.  
 82.  Id.; Harvard Violation, supra note 11.   
 83.  See Princeton Violation, supra note 10; Harvard Violation, supra note 11.   
 84.  Press Office, U.S. Department of Education Releases List of Higher Education Institutions 
with Open Title IX Sexual Violence Investigations, DEP’T OF EDUC. (May 1, 2014), 
http://www.ed.gov/news/press-releases/us-department-education-releases-list-higher-education-
institutions-open-title-i. 
 85.  42 U.S.C. § 2000e-5(b) (2012) (“Charges shall not be made public by the Commission.”). 
 86.  Id. 
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circumstances.87  The reason for this non-disclosure policy is in part be-
cause “Justice Department guidelines, rules of professional conduct, and 
rules of court, as well as considerations of fairness to defendants, require 
that we not make comments that could prejudice a defendant’s right to a 
fair trial.”88  Even if universities don’t take the threat of losing federal 
funding seriously, such public shaming may have an effect. Two recent 
news articles have discussed how universities under suspicion for violat-
ing Title IX are receiving fewer applications from prospective students 
and fewer donations from alumnae.89 

II. IS THE DEAR COLLEAGUE LETTER PROCEDURALLY VALID? 

Determining whether universities must comply with the Dear Col-
league Letter requires figuring out whether it is legally valid. That hinges 
on whether it is a legislative rule, an interpretive rule or merely some 
form of guidance document.  OCR claims that the DCL is a “significant 
guidance document,” but courts have sometimes held that a guidance 
document can contain interpretive rules.90  In either case, so long as the 
DCL does not contain matters that can only be promulgated via a legisla-
tive rule,91 it would not need to go through formal rulemaking or infor-
mal rulemaking’s notice and comment.92  If the DCL is actually a legisla-
tive rule, however, then it will be procedurally invalid for not having 
gone through the required rule making process.93 

A. Distinguishing Between Legislative and Non-Legislative Rules 

The Department of Education has been  “authorized and directed” to 

                                                           
 87.  Frequently Asked Questions, U.S. DEP’T OF JUSTICE (June 23, 2015), 
https://www.justice.gov/usao-ri/frequently-asked-questions-0. 
 88.  Id.  
 89.  Gayle Nelson, The High Cost of Sexual Assaults on College Campuses, NON PROFIT 
QUARTERLY (June 23, 2015), https://nonprofitquarterly.org/2015/06/23/the-high-cost-of-sexual-
assaults-on-college-campuses/; Tyler Kingkade, Alumni Are Creating a Network to Put Pressure on 
Universities over Sexual Assault, HUFFINGTON POST (May 28, 2014, 4:37 PM), 
http://www.huffingtonpost.com/2014/05/28/alumni-network-sexual-assault-
college_n_5401194.html. 
 90.  See generally Gen. Elec. v. Envtl. Prot. Agency, 290 F.3d 377, 383 (D.C. Cir. 2002); Unit-
ed States v. Brisbane, 367 F.3d 910, 914 (D.C. Cir. 2004).  
 91.  The APA allows an agency to issue some binding legislative rules without going through 
notice and comment (including for good cause), but the agency must assert any such exception. 5 
U.S.C. § 553(b)(3)(B) (2012).  Because the OCR did not assert this exception, the exception does 
not apply to the DCL.  
 92.  5 U.S.C. § 553(b)(3)(A) (2012).  
 93.  See infra Part II.A.  
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enforce Title IX by issuing legislative rules.94  If substantively valid, leg-
islative rules have “the force and effect of a statute on all those who are 
subject to [them] . . . [and they] bind[] the agency, private parties, and 
the courts, and may preempt state statutes.”95  Interpretive rules, on the 
other hand, can be used to signal how an agency will interpret a rule, but 
they do not bind agencies or the public.96  Agencies are also allowed to 
issue guidance documents—a broad category of non-legislative rules, 
which includes “interpretive memoranda, policy statements, guidances, 
manuals, circulars, memoranda, bulletins, advisories, and the like.”97  
There is also a subset of guidance documents called “significant guid-
ance documents,” which is what the DCL purports to be.98 

Because legislative rules are legally binding, the Administrative Pro-
cedure Act (APA) requires that they be promulgated in a way that allows 
for public input and participation.  That means they must be created 
through formal rule making99 or by informal rule making, also known as 
notice-and-comment.100  Interpretive rules and guidance documents, on 
the other hand, do not have the force of law, and so they do not have to 
comply with these requirements.101  Because significant guidance docu-
ments have a greater impact than usual guidance documents, The Office 
of Management and Budget (OMB) requires that they pass through addi-
tional procedural hoops.  “Not later than 180 days from the publication 

                                                           
 94.  20 U.S.C. § 1682 (2012).  
 95.  Peter L. Strauss, Comment, The Rulemaking Continuum, 41 DUKE L. J. 1463, 1467 (1992).  
 96.  Nina A. Mendelson, Regulatory Beneficiaries and Informal Agency Policymaking, 92 
CORNELL L. REV. 397, 399–400 (2007).  
 97.  Office of Management and Budget, Executive Office of the President, Final Bulletin for 
Agency Good Guidance Practices, 72 Fed. Reg. 3432, 3434 (Jan. 25, 2007) [hereinafter Final Bulle-
tin]. 
 98.  Dear Colleague Letter, supra note 3 at 1 n.1.  The Office of Management and Budget 
(OMB) has defined a significant guidance document as a guidance document which:  

may reasonably be anticipated to: (i) Lead to an annual effect on the economy of 
$100 million or more or adversely affect in a material way the economy, a sector of 
the economy, productivity, competition, jobs, the environment, public health or 
safety, or State, local, or tribal governments or communities; or (ii) Create a serious 
inconsistency or otherwise interfere with an action taken or planned by another 
agency; or (iii) Materially alter the budgetary impact of entitlements, grants, user 
fees, or loan programs or the rights and obligations of recipients thereof; or (iv) 
Raise novel legal or policy issues arising out of legal mandates, the President’s pri-
orities, or the principles set forth in Executive Order 12866, as further amended. 

Final Bulletin, supra note 97, at 3434. 
 99.  5 U.S.C. §§ 553(c), 556, 557 (2012).  This process is more demanding and less common 
than notice and comment.  David L. Franklin, Legislative Rules, Nonlegislative Rules, and the Perils 
of the Short Cut, 120 YALE L.J. 276, 282  (2010). 
 100.  5 U.S.C. §§ 553(b)(3), (c) (2012); Franklin, supra note 99, at 282.  
 101.  5 U.S.C. § 553(b)(A).  
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of this Bulletin, each agency shall establish and clearly advertise on its 
Web site a means for the public to submit electronically comments on 
significant guidance documents, and to request electronically that signif-
icant guidance documents be issued, reconsidered, modified or rescind-
ed.”102 

Congress,103 courts,104 commentators,105 and even the White House106 
have been concerned that agencies abuse guidance documents by prom-
ulgating new laws without going through notice and comment.  In 2007, 
the Bush White House issued a Bulletin on Good Guidance Practices in 
an attempt to reign in these undemocratic processes.107  Still, the problem 
remains.  Part of the reason why agencies are able to abuse guidance 
documents is that it is difficult to distinguish between legislative and 
non-legislative rules.  David Franklin has called creating a workable dis-
tinction between the two perhaps the most “vexing conundrum in the 
field of administrative law”108—no surprise considering that courts have 
                                                           
 102.  Final Bulletin, supra note 97, at 3437; Cf. Sean Croston, The Petition is Mightier than the 
Sword: Rediscovering an Old Weapon in the Battles Over “Regulation Through Guidance”, 63 
ADMIN. L. REV. 381, 382–83 (2011).  
 103.  H.R. REP. NO. 106-1009, at 1 (2000) (“Regrettably, the committee’s investigation found 
that some guidance documents were intended to bypass the rulemaking process and expanded an 
agency’s power beyond the point at which Congress said it should stop.  Such ‘backdoor’ regulation 
is an abuse of power and a corruption of our Constitutional system.”). 
 104.  See Appalachian Power Co. v. Envtl. Prot. Agency, 208 F.3d 1015, 1020 (D.C. Cir. 2000).  
The D.C. Circuit noted:  

The phenomenon we see in this case is familiar. Congress passes a broadly worded 
statute.  The agency follows with regulations containing broad language, open-
ended phrases, ambiguous standards and the like.  Then as years pass, the agency 
issues circulars or guidance or memoranda, explaining, interpreting, defining and 
often expanding the commands in regulations.  One guidance document may yield 
another and then another and so on.  Several words in a regulation may spawn hun-
dreds of pages of text as the agency offers more and more detail regarding what its 
regulations demand of regulated entities.  Law is made, without notice and com-
ment, without public participation, and without publication in the Federal Register 
or the Code of Federal Regulations. 

Id. 
 105.  See Mark Seidenfeld, Substituting Substantive for Procedural Review of Guidance Docu-
ments, 90 TEX. L. REV. 331, 352 (2011); Robert A. Anthony, Interpretive Rules, Policy Statements, 
Guidances, Manuals and the Like—Should Federal Agencies Use Them to Bind the Public?, 41 
DUKE L.J. 1311, 1327 (1992). But see Connor N. Raso, Note, Strategic or Sincere? Analyzing Agen-
cy Use of Guidance Documents, 119 YALE L.J. 782, 785 (2010).  
 106.  Final Bulletin, supra note 97, at 3432 (“OMB has been concerned about the proper devel-
opment and use of agency guidance documents.”).  
 107.  See id. 
 108.  David L. Franklin, Legislative Rules, Nonlegislative Rules, and the Perils of the Short Cut, 
120 YALE L.J. 276, 278 (2010).  Franklin suggested what he called the “short cut” test as a way of 
simplifying the distinction between legislative and interpretive rules.  If a rule goes through notice 
and comment it is legislative; if it does not, then it is interpretive.  Id. at 279.  Under that test, the 
DCL would be a non-legislative rule because it did not go through notice and comment.  Since non-
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said the distinction is “fuzzy”109 and “enshrouded in considerable 
smog.”110 

As mentioned above, OCR termed the DCL a “significant guidance 
document”111 and did not promulgate it through formal rule making or 
notice and comment.  The test for whether the DCL is a legislative rule 
and thus should have gone through the APA’s required rulemaking pro-
cesses is whether it has a “legally binding” effect.112 

B.  Did the DCL Effectively Amend a Prior Legislative Rule? 

In American Mining Congress v. United States Department of La-
bor,113 the D.C. Circuit set out a “particularly influential”114 formulation 
of the legal effect test.  Determining whether a “purported interpretive 
rule” has legal effect can be “best ascertained by asking (1) ‘where, in 
the absence of a legislative rule by the agency, the legislative basis for 
agency enforcement would be inadequate”;115 (2) whether the agency has 
published the rule in the Code of Federal Regulations;116 or (3) whether 
the rule effectively amends a prior legislative rule.117  If the answer to 
any of these questions is “yes,” we have a legislative and not an interpre-
tive rule.  The last factor has been seen as the most important.118  The 
D.C. Circuit Court of Appeals has used all or part of this same test to de-
termine if each of the following were legislative rules: a Federal Aviation 
Association internal guidance document,119 an EPA Guidance Docu-
                                                           
legislative rules do not need to go through notice and comment, the DCL would be procedurally val-
id.  Id.  Despite the beguiling simplicity of the short cut test, which would “economize on judicial 
decision costs by eliminating at one stroke the need for courts to divine the intrinsic nature or pur-
pose of any challenged rule or to develop any elaborate test for distinguishing between legislative 
and nonlegislative rules,” Franklin acknowledged that no courts have adopted it.  Id. at 279, 294–
303. 
 109.  Am. Hosp. Ass’n v. Bowen, 834 F.2d 1037, 1046 (D.C. Cir. 1987) (citing Cmty. Nutrition 
Inst. v. Young, 818 F.2d 943, 946 (D.C. Cir. 1987)). 
 110.  Gen. Motors Corp. v. Ruckelshaus, 742 F.2d 1561, 1565 (D.C. Cir. 1984); Richard J. 
Pierce, Jr., Distinguishing Legislative Rules from Interpretive Rules, 52 ADMIN. L. REV. 547, 547–48 
(2000).  
 111.  Final Bulletin, supra note 97. 
 112.  William Funk, A Primer on Nonlegislative Rules, 53 ADMIN. L. REV. 1321, 1326 (2001). 
 113.  Am. Mining Cong. v. United States Dep’t of Labor, 995 F.2d 1106 (D.C. Cir. 1993). 
 114.  PETER L. STRAUSS ET AL., ADMINISTRATIVE LAW: CASES AND COMMENTS 194 (Founda-
tion Press, 11th ed. (2011)). 
 115.  Am. Mining Cong., 995 F.2d at 1109. 
 116.  Id.  
 117.  Id. 
 118.  See Connor N. Raso, Note, Strategic or Sincere? Analyzing Agency Use of Guidance Doc-
uments, 119 YALE L.J. 782, 789 (2010).  
 119.  See Ass’n of Flight Attendants-CWA v. Huerta, 785 F.3d 710, 716 (D.C. Cir. 2015). 
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ment,120 and Training and Employment Guidance Letters issued by the 
Department of Labor.121  In other words, if the 2001 Guidance Document 
is legislative and the DCL effectively amended it, then it is a legislative 
rule and not an interpretative rule, a policy document, or a guidance doc-
ument.  If it is a legislative rule, the DCL will be invalid. 

1. Is the 2001 Guidance Document a Legislative Rule? 

Deciding whether the DCL amends a legislative rule requires first 
determining whether the 2001 Guidance Document, which the DCL 
amends and sometimes replaces, is itself a legislative rule.  In issuing the 
2001 Guidance Document, OCR explicitly invoked its general authori-
ty,122 and it used mandatory language.123 Although the agency did not ac-
tually claim it was engaged in rule making in 2001, it complied with all 
the requirements for rule making and probably needed to do so to make 
some of the pronouncements in that document legally valid. 

The 2001 Guidance Document was issued in order to revise the 1997 
Guidance Document in light of two Supreme Court decisions.124  Alt-
hough the legal status of the 1997 Guidance could be debated, a strong 
argument exists that it was in fact what it proclaimed to be.  On the one 
hand, OCR complied with the requirements for rule making,125 and the 
1997 policy Guidance was published in the Federal Register.126  On the 
other hand, unlike the 2001 Guidance Document and the DCL, OCR did 
not specifically invoke its authority to issue the 1997 Guidance Docu-
ment.  Nor did it use the kind of mandatory language that appeared in 
both the 2001 Guidance Document and the DCL.  Additionally, in its 
amicus brief in Gebser, OCR explicitly referred to the 1997 Guidance 
Document as guidance and not a legislative rule.127 

                                                           
 120.  See Nat’l Res. Def. Council v. Envtl. Prot. Agency, 643 F.3d 311, 321 (D.C. Cir. 2011). 
 121.  See Mendoza v. Perez, 754 F.3d 1002, 1020–21 (D.C. Cir. 2014). 
 122.  OCR 2001, supra note 68, at ii. 
 123.  Id. at 15. 
 124.  OCR 2001, supra note 68, at 2;  see also Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 
274, 282 (1998); Davis v. Monroe Cty. Bd. of Educ., 526 U.S. 629 (1999). 
 125.  OCR 1997, supra note 54, at 12035. 
 126.  See generally OCR 1997, supra note 54. 
 127.  Brief for the United States as Amicus Curiae Supporting Petitioner at 43 n.18, Gebser v. 
Lago Vista Indep. Sch. Dist., 118 S. Ct. 1989 (1998) (No. 96-1866), 1998 WL 19745 (“In Rosa H., 
the Fifth Circuit declined to defer to the Department’s policy guidance on sexual harassment in cases 
where the sexual harassment had occurred before issuance of the guidance. The court thereby mis-
takenly treated the guidance as legislative in nature—i.e., as prescribing new norms of conduct, ra-
ther than as an interpretation of an unchanged statutory provision.” (citations omitted)) (Rosa H. 
refers to Rosa H. v. San Elizario Independent School District, 106 F.3d 648 (5th Cir. 1997)).  
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The 2001 Guidance Document was also published in the Federal 
Register,128 and OCR complied with the requirements for informal rule 
making by going through notice and comment.129  Unlike the 1997 Guid-
ance, the 2001 Guidance Document contained the kind of mandatory 
language associated with legislative rules.  For instance, it said, “Regard-
less of whether the student who was harassed, or his or her parent, de-
cides to file a formal complaint or otherwise request action on the stu-
dent’s behalf . . . the school must promptly investigate to determine what 
occurred and then take appropriate steps to resolve the situation.”130  In 
contrast, the 1997 Guidance Document stated, “Once a school has notice 
of possible sexual harassment of students . . . it should take immediate 
and appropriate steps to investigate or otherwise determine what oc-
curred and take steps reasonably calculated to end any harassment, elim-
inate a hostile environment if one has been created, and prevent harass-
ment from occurring again.”131 

In light of the way that the 2001 Guidance Document was promul-
gated, the fact that OCR explicitly invoked its general legislative authori-
ty, and the fact that on at least one occasion it used mandatory language, 
there is a strong argument that it is a legislative rule. 

2. Did the DCL Effectively Amend the 2001 Guidance Document? 

If the 2001 Guidance Document was a legislative rule, the key ques-
tion is whether the DCL “effectively amended” it.  Changes were made 
in a number of areas, including how schools should handle police inves-
tigations, what the standard of proof should be, requirements regarding 
witnesses, the provision of information, lawyers, the right to appeal, how 
notice should be provided, protocol for handling retaliation, mandates for 
providing remedies, and how OCR would enforce compliance.  Note that 
even if the 2001 Guidance Document was not a legislative rule, the test 
from American Mining Congress will still be used to see if the DCL is 
invalid on its own for having legal effect.132 

                                                           
 128.  OCR 1997, supra note 54, at 12034. 
 129.  OCR 2001, supra note 68, at 2 (“The guidance was the product of extensive consultation 
with interested parties, including students, teachers, school administrators, and researchers.  We also 
made the document available for public comment.”). 
 130.  OCR 2001, supra note 68, at 15 (emphasis added). 
 131.  OCR 1997, supra note 54, at 12042 (emphasis added). 
 132.  See text infra Part II.C.  
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a. Grievance Procedures 

The 2001 Guidance Document explicitly tells schools they are al-
lowed to use informal mechanisms for resolving sexual harassment, as 
long as both parties agree.  Later, it tells schools that mediation is inap-
propriate for sexual assault, even if parties would participate voluntarily: 

Grievance procedures may include informal mechanisms for resolving 
sexual harassment complaints to be used if the parties agree to do so. . . .  
In some cases, such as alleged sexual assaults, mediation will not be ap-
propriate even on a voluntary basis.133 

The DCL, however, limits the use of voluntary mechanisms to only 
some types of sexual harassment.  The DCL also states that mediation is 
inappropriate in cases of sexual assault: 

Grievance procedures generally may include voluntary informal mecha-
nisms (e.g., mediation) for resolving some types of sexual harassment 
complaints. . . .  [I]n cases involving allegations of sexual assault, media-
tion is not appropriate even on a voluntary basis.134 

The difference between the 2001 Guidance and the DCL is subtle but 
significant.  Although the 2001 Guidance Document limits the use of 
mediation, it does not limit the use of other types of informal mecha-
nisms.  The DCL on the other hand seems to equate all informal mecha-
nisms with mediation and limits their use.  That means that a school 
would have been able to implement restorative justice processes under 
the 2001 Guidance but probably not under the DCL. 

b. Police Investigation 

The 2001 Guidance Document had discussed how schools should 
handle an ongoing police investigation regarding the underlying harass-
ment.  Although it reminded schools that they had an obligation to re-
spond promptly and effectively on their own regardless of whether there 
was an ongoing police investigation, it did not provide specifics about 
what they should do.  The 2001 Guidance stated: 

In some instances, a complainant may allege harassing conduct that con-
stitutes both sex discrimination and possible criminal conduct.  Police in-
vestigations or reports may be useful in terms of fact gathering.  However, 

                                                           
 133.  OCR 2001, supra note 68, at 21.   
 134.  Dear Colleague Letter, supra note 3, at 8. 
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because legal standards for criminal investigations are different, police in-
vestigations or reports may not be determinative of whether harassment 
occurred under Title IX and do not relieve the school of its duty to respond 
promptly and effectively.135 

The DCL, in contrast, provides much more elaborate instructions for 
what schools should do when there is a concurrent police investigation.  
As is evident from the text below, there is no flexibility in these instruc-
tions.  OCR is telling schools what they must do to comply with their ob-
ligations under Title IX: 

Schools should not wait for the conclusion of a criminal investigation or 
criminal proceedings to begin their own Title IX investigation and, if 
needed, must take immediate steps to protect the student in the educational 
setting.  For example a school should not delay conducting its own inves-
tigation or taking steps to protect the complainant because it wants to see 
whether the alleged perpetrator will be found guilty of a crime.  Any 
agreement or Memorandum of Understanding (MOU) with a local police 
department must allow the school to meet its Title IX obligation to resolve 
complaints promptly and equitably.  Although a school may need to delay 
temporarily the fact-finding portion of a Title IX investigation while the 
police are gathering evidence, once notified that the police department has 
completed its gathering of evidence (not the ultimate outcome of the in-
vestigation or the filing of any charges), the school must promptly resume 
and complete its fact-finding for the Title IX investigation.  Moreover, 
nothing in an MOU or the criminal investigation itself should prevent a 
school from notifying complainants of their Title XI rights and the 
school’s grievance procedures, or from taking interim steps to ensure the 
safety and well-being of the complainant and the school community while 
the law enforcement agency’s fact-gathering is in process.  OCR also rec-
ommends that a school’s MOU include clear policies on when a school 
will refer a matter to local law enforcement.136 

The difference between the 2001 Guidance and the DCL is striking.  
The 2001 Guidance provided almost no direction regarding how schools 
should handle police investigations except to say that a police investiga-
tion may not be determinative of whether there was a Title IX violation 
and that schools still had an obligation to respond promptly and effec-
tively.  The DCL in contrast tells schools that they must not wait for an 
investigation to end but must take immediate steps to protect the com-
plainant.  It dictates the relationship between schools and the police, tell-
ing schools that any formal understanding between the police and 
schools must allow the schools to meet their Title IX obligation of 

                                                           
 135.  OCR 2001, supra note 68, at 21.   
 136.  Dear Colleague Letter, supra note 3, at 10 (emphasis added). 
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prompt investigation.  It then tells schools that even if they have to wait 
for the police to finish their investigation that they must promptly resume 
after the police fact-finding portion is done.  In effect, DOE is telling 
schools what they must do without knowing the needs of law enforce-
ment or the local prosecutor’s office.  One can imagine a university be-
ing placed in a difficult situation because law enforcement requests more 
time to investigate a case beyond the initial fact finding portion and be-
lieves that the school’s investigation might impair their investigation but 
the school is left with no choice but to disregard law enforcement or face 
sanction from DOE. 

c. The Standard of Proof 

The 2001 Guidance Document contained a section on “Prompt and 
Equitable Grievance Procedures.”137  It specifically told schools that they 
did not need to set up separate grievance procedures for handling sexual 
harassment cases.138  It did “identif[y] a number of elements in evaluat-
ing whether a school’s grievance procedures were prompt and equita-
ble.”139  These included notice, “[a]dequate, reliable, and impartial inves-
tigation of complaints, including the opportunity to present witnesses and 
other evidence” and “[d]esignated and reasonably prompt timeframes for 
the major stages of the complaint process.”140  At no point did it tell 
schools that the standard of proof needed to be set at a certain level. 

The DCL, in contrast, tells schools in unequivocal terms that the 
standard of proof must be set at preponderance of the evidence.  It states, 
“in order for a school’s grievance procedures to be consistent with Title 
IX standards, the school must use a preponderance of the evidence stand-
ard.”141  It also specifically acknowledges that in setting the standard of 
proof at preponderance, it will be forcing some schools to change their 
existing standard of proof.  “The ‘clear and convincing’ standard . . . cur-
rently used by some schools, is a higher standard of proof.  Grievance 
procedures that use this higher standard are inconsistent with the stand-
ard of proof established for violations of the civil rights laws, and are 
thus not equitable under Title IX.”142 

                                                           
 137.  OCR 2001, supra note 68, at 19. 
 138.  Id.  
 139.  Id. at 20. 
 140.  Id.  
 141.  Dear Colleague Letter, supra note 3, at 11 (emphasis added). 
 142.  Id.  
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d. Witnesses and Information 

As mentioned above, the 2001 Guidance document identified a num-
ber of elements that the DOE looked for in evaluating whether the 
school’s grievance procedures were prompt and equitable.  Among oth-
ers, it told schools that there must be “[a]dequate, reliable, and impartial 
investigation of complaints, including the opportunity to present witness-
es and other evidence.”143 

The DCL, in contrast sets out new rules for how schools should insti-
tute this element.  It states, “[t]hroughout a school’s Title IX investiga-
tion, including at any hearing, the parties must have an equal opportunity 
to present witnesses and other evidence.  The complainant and the al-
leged perpetrator must be afforded similar and timely access to any in-
formation that will be used at the hearing.”144 

The DCL changed the student disciplinary procedure in fundamental 
ways.  A school might have concluded that since the accused faces disci-
plinary sanction that it is he who should know the information that will 
be presented against him at the hearing and have the right to present evi-
dence on his own behalf.  The DCL has effectively altered the proceed-
ings so that there are now three people putting on evidence: the school, 
the accused, and the complainant.  By mandating the complainant’s equal 
right to call witnesses and put on evidence it is extending the length of 
the hearings, and it is removing from schools the right to decide what ev-
idence is relevant and should be admitted.  Further, by requiring that both 
parties have similar and timely access to information, it is forcing 
schools to adjust their processes and shift resources so that they are able 
to meet these time requirements to two parties when before there was just 
one. 

e. Lawyers 

The 2001 Guidance document did not mention lawyers at all, thus 
taking no view as to whether the accused could or should have legal rep-
resentation in university disciplinary proceedings.  The DCL in contrast 
mandates that schools give parties equal access to attorneys and that both 
attorneys have the same restrictions on their ability to speak or put on ev-
idence.  It states: 

                                                           
 143.  OCR 2001, supra note 68, at 20. 
 144.  Dear Colleague Letter, supra note 3, at 11 (emphasis added). 
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While OCR does not require schools to permit parties to have lawyers at 
any stage of the proceedings, if a school chooses to allow the parties to 
have the lawyers participate in the proceedings, it must so do equally for 
both sides.  Additionally, any school-imposed restrictions on the ability of 
lawyers to speak or otherwise participate in the proceeding should apply 
equally.145 

In effect, OCR limits a university’s right to decide how it wants to 
handle counsel. Requiring that a school provide equal access and equal 
time may increase costs because if the school provides for counsel for the 
accused, it must now provide counsel for the complainant as well.   

f. Appeals 

The 2001 Guidance document acknowledges that some schools may 
provide a right to appeal, but it did not provide any particulars about the 
way it should work, saying only “[m]any schools also provide an oppor-
tunity to appeal the findings or remedy, or both.”146  The DCL, in con-
trast, adds specific requirements for the appeals process, if a school 
chooses to have one: “OCR also recommends that schools provide an 
appeals process.  If a school provides for appeal of the findings or reme-
dy, it must do so for both parties.”147 

Once again, OCR is making the disciplinary process more resource 
expensive and time consuming since universities that once provided only 
the accused with the right to appeal must now provide that right to the 
complainant as well. 

g. Notice of Outcome 

The 2001 Guidance document told schools that one of the elements it 
would consider in evaluating its grievance procedures was whether it 
provided notice to the parties of the outcome.148  The document did not 
specify what form that notice should take.  The DCL in contrast, tells 
schools that notice is required, and that it must be in writing: “Both par-
ties must be notified, in writing, about the outcome of both the complaint 
and any appeal.”149 

                                                           
 145.  Id. at 12 (emphasis added). 
 146.  OCR 2001, supra note 68, at 20.  
 147.  Dear Colleague Letter, supra note 3, at 12 (emphasis added). 
 148.  OCR 2001, supra note 68, at 20. 
 149.  Dear Colleague Letter, supra note 3, at 13 (emphasis added). 
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h. Retaliation 

The 2001 Guidance document told schools that they “should take 
steps to prevent any further harassment and to prevent retaliation against 
the student who made the complaint (or was the subject of the harass-
ment), against the person who filed a complaint on behalf of a student, or 
against those who provided information as witnesses.”150  At a minimum, 
it said, schools should make sure that harassed students and their parents 
know how to report these problems and that the school should make fol-
low up inquiries to see if there have been any additional incidents of re-
taliation.151  It then said that counseling may be appropriate for the of-
fender and that depending on how widespread the harassment was, they 
may need to provide training to the larger community for recognizing 
harassment and knowing how to respond.152  Later it stated: “In addition, 
because retaliation is prohibited by Title IX, schools may want to include 
a provision in their procedures prohibiting retaliation against any indi-
vidual who files a complaint or participates in a harassment inquiry.”153 

The DCL, in contrast tells schools that they “must have policies and 
procedures in place to protect against retaliatory harassment.”154  It then 
mandates how this should be done.  “At a minimum, schools must ensure 
that complainants and their parents, if appropriate, know how to report 
any subsequent problems, and should follow-up with complainants to de-
termine whether any retaliation or new incidents of harassment have oc-
curred.”155 

i. Remedies 

The 2001 Guide told schools that they must respond immediately 
once they had notice of a student harassing another student.  If they re-
sponded immediately, the 2001 Guide stated that they would not be re-
sponsible for taking additional steps: 

As long as the school, upon notice of the harassment, responds by taking 
prompt and effective action to end the harassment and prevent its recur-
rence, the school has carried out its responsibility under the Title IX regu-
lations.  On the other hand, if, upon notice, the school fails to take prompt, 

                                                           
 150.  OCR 2001, supra note 68, at 17 (emphasis added). 
 151.  Id. (emphasis added). 
 152.  Id. (emphasis added). 
 153.  Id. at 20. 
 154.  Dear Colleague Letter, supra note 3, at 16 (emphasis added). 
 155.  Id. (emphasis added). 
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effective action, the school’s own inaction has permitted the student to be 
subjected to a hostile environment that denies or limits the student’s abil-
ity to participate in or benefit from the school’s program on the basis of 
sex.  In this case, the school is responsible for taking effective corrective 
actions to stop the harassment, prevent its recurrence, and remedy the ef-
fects on the victim that could reasonably have been prevented had it re-
sponded promptly and effectively.156 

The DCL, in contrast, tells schools that they are responsible for rem-
edying the effects on the victim regardless of whether they responded in 
a timely fashion: 

As discussed above, if a school determines that sexual harassment that 
creates a hostile environment has occurred, it must take immediate action 
to eliminate the hostile environment, prevent its recurrence, and address its 
effects.  In addition to counseling or taking disciplinary action against the 
harasser, effective corrective action may require remedies for the com-
plainant, as well as changes to the school’s overall services or policies. . . .  
Depending on the specific nature of the problem, remedies for the com-
plainant might include, but are not limited to: providing an escort to en-
sure that the complainant can move safely between classes and activities; 
ensuring that the complainant and alleged perpetrator do not attend the 
same classes; moving the complainant or alleged perpetrator to a different 
residence hall . . . ; providing counseling services; providing medical ser-
vices; providing academic support services, such as tutoring; arranging for 
the complainant to re-take a course or withdraw from a class without pen-
alty, including ensuring that any changes do not adversely affect the com-
plainant’s academic record; and reviewing any disciplinary action taken 
against the complainant to see if there is a causal connection between the 
harassment and the misconduct that may have resulted in the complainant 
being disciplined.157 

These changes are significant.  The 2001 Guidance Document told 
schools that if, upon notice of harassment, they took prompt and effec-
tive action to end the harassment and prevent its recurrence they would 
have carried out their responsibility under Title IX.  It was only if they 
did not take prompt and effective action that they would be responsible 
for remedying the effects of the harassment on the victim.  In contrast, 
the DCL makes schools responsible for remedying the effects on the vic-
tim regardless of how quickly or effectively they responded.  This 
change significantly increases the financial burden on schools, as they 
must now provide for extensive services that they would not have had to 
otherwise. 

                                                           
 156.  OCR 2001, supra note 68, at 21. 
 157.  Dear Colleague Letter, supra note 3, at 15–17. 
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j. Enforcement 

The DCL is also much more heavy-handed than the 2001 Guidance 
document on enforcement.  The 2001 Guidance makes it clear that if a 
school takes certain steps it will be found to be in compliance with Title 
IX, even if actual harassment occurred.  The Guidance states in relevant 
part: 

If the school has taken, or agrees to take, each of these steps, OCR will 
consider the case against the school resolved and will take no further ac-
tion, other than monitoring compliance with an agreement, if any, between 
the school and OCR.  This is true in cases in which the school was in vio-
lation of the Title IX regulations . . . as well as those in which there had 
been no violation of the regulations . . . .  This is because, even if OCR 
identifies a violation, Title IX requires OCR to attempt to secure voluntary 
compliance.  Thus, because a school will have the opportunity to take rea-
sonable corrective action before OCR issues a formal finding of violation 
a school does not risk losing its Federal funding solely because discrimi-
nation occurred.158 

The DCL, in contrast, takes a markedly more punitive tone. Alt-
hough it acknowledges that it seeks voluntary compliance, it emphasizes 
the consequences of not complying instead of the positive effects of 
complying.  The DCL states: 

When OCR finds that a school has not taken prompt and effective steps to 
respond to sexual harassment or violence, OCR will seek appropriate rem-
edies for both the complainant and the broader student population.  When 
conducting Title IX enforcement activities, OCR seeks to obtain voluntary 
compliance from recipients.  When a recipient does not come into compli-
ance voluntarily, OCR may initiate proceedings to withdraw Federal fund-
ing by the Department or refer the case to the U.S. Department of Justice 
for ligation.159 

k. General Tone 

One striking part of the 2001 Guidance Document is its emphasis on 
the rights of the accused student.  Just as with in the 1997 Guide, the 
2001 Guide discussed the due process rights of the accused.  In the 1997 
Guide, OCR wrote “the rights established under title IX must be inter-
preted consistently with any federally guaranteed rights involved in a 

                                                           
 158.  OCR 2001, supra note 68, at 14–15. 
 159.  Dear Colleague Letter, supra note 3, at 16.  
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complaint proceeding.”160  In addition to constitutional rights, OCR rec-
ognized in the 1997 Guide that state law, institutional regulations and 
policies and collective bargaining could create additional rights for ac-
cused students.161  In the 1997 Guide OCR emphasized that respecting 
the procedural rights of both parties was an important part of a just out-
come.  “Indeed, procedures that ensure the Title IX rights of the com-
plainant while at the same time according due process to both parties in-
volved will lead to sound and supportable decisions. . . .  Schools should 
ensure that steps to accord due process rights do not restrict or unneces-
sarily delay the protections provided by Title IX to the complainant.”162 

In comparison with the 1997 Guide, the 2001 Guide actually stressed 
the importance of the rights of the accused to an even greater degree.  
The 2001 guide included a new section entitled, “Due Process Rights of 
the Accused.”163  This newly appointed section contained all of the lan-
guage discussed above from the 1997 Guidance Document, but it also 
told schools “the Family Rights and Privacy Act (FERPA) does not over-
ride federally protected due process rights of Persons accused of sexual 
harassment.”164  The 2001 Guidance concluded by saying, “[s]chools 
should be aware of these rights and their legal responsibilities to individ-
uals accused of harassment.”165  Thus it was understandable based on 
both the 1997 and 2001 Guidance Documents that an institution would 
think it could set a standard of proof at clear and convincing evidence or 
even beyond a reasonable doubt. 

In a significant about-face, the DCL deemphasizes the due process 
rights of respondents.  The section entitled, “Due Process of the Ac-
cused” is deleted. Missing is any explicit mention of the Constitution’s 
due process guarantee and that rights under Title IX must be interpreted 
consistently with any federally guaranteed due process rights.  Absent is 
any acknowledgement of additional rights that might have been granted 
by a state or the particular institution.  Instead, in marked contrast to its 
prior guidelines, the DCL almost begrudgingly states that schools must 
provide alleged perpetrators with due process.  It devotes just one sen-
tence to the rights of the accused: “Public and state-supported schools 
must provide due process to the alleged perpetrator.”166  Tellingly, it fol-
                                                           
 160.  OCR 1997, supra note 54.  
 161.  Id. 
 162.  Id. 
 163.  OCR 2001, supra note 68, at 31. 
 164.  Id. 
 165.  Id. 
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lows that sentence by once again emphasizing the rights of alleged vic-
tims: “However, schools should ensure that steps taken to accord due 
process rights to the alleged perpetrator do not restrict or unnecessarily 
delay the Title IX protections for the complainant.”167 

3. Summary 

Under the “legal effect” test as articulated by American Mining Con-
gress, a “purported interpretive rule” has legal affect if it effectively 
amends a legislative rule. Although American Mining Congress con-
cerned Program Policy Letters, courts have used the same test to evaluate 
purported guidance documents, like the DCL.  The 2001 Guidance Doc-
ument is probably a legislative rule. It meets the procedural requirements 
of a legislative rule because it went through notice and comment.  It also 
meets two of the substantive parts of a legislative rule in that OCR ex-
plicitly invoked its general legislative authority, and on at least one occa-
sion it used mandatory language.  Whatever the 2001 Guidance is, there 
can be little doubt that the DCL effectively amended it.  As detailed 
above, the DCL adds many requirements that are not part of the 2001 
Guidance.  In addition, the general tone of these changes is to downplay 
the procedural due process rights of the accused, which is a repudiation 
of the 2001 Guidance’s emphasis on these rights. If a court finds that the 
DCL effectively amended a legislative rule then it will be deemed proce-
durally invalid.  What is more, even if a court were to find that the 2001 
Guidance Document was not a legislative rule, the DCL might still be 
held invalid if it has the force of law, i.e. impermissibly imposes legal 
obligations that require legislative rulemaking.168 

C. Does the DCL have the Force of Law? 

In General Electric Co. v. Environmental Protection Agency, in an 
opinion authored by then Chief Judge and now Justice Ruth Bader Gins-
burg, the United States Court of Appeals for the District of Columbia 
was asked to decide whether an Environmental Protection Agency (EPA) 
Guidance Document was actually a legislative rule.  The court wrote that 
in deciding how to draw the line between legislative rules and statements 
of policy, “we have considered whether the agency action (1) ‘imposes 
any rights and obligations’ or (2) ‘genuinely leaves the agency and its 

                                                           
 167.  Id.   
 168.  Gen. Elec. Co. v. Envtl. Prot. Agency, 290 F.3d 377, 382 (D.C. Cir. 2002). 
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decisionmakers free to exercise discretion.’”169  It went on further, “if a 
statement denies the decisionmaker discretion in the area of its coverage, 
so that [the agency] will automatically decline to entertain challenges to 
the statement’s position then the statement is binding, and creates rights 
or obligations.170 

At issue in General Electric was whether the guidelines for how to 
conduct a risk assessment on sampling, cleaning up or disposing of PCB 
remediation waste were legislative or merely advisory.  General Electric 
had argued that the Guidance document was a legislative rule “because it 
gives substance to the vague language” of the statute at issue and it “does 
so in an obligatory fashion.”171 The EPA countered that the Guidance 
Document did not have the force of law “because it does not purport to 
be benign and because it has not been applied as though it were bind-
ing.”172  In finding that the Guidelines were legislative, the court empha-
sized the language of the Guidance Document at issue. It noted that the 
Document twice used the word “must” and it explained, “To the appli-
cant reading the Guidance Document the message is clear: in reviewing 
applications the Agency will not be open to considering approaches other 
than those prescribed in the Document.”173 

Like the Guidance Document in General Electric, the DCL purports 
to be a non-binding statement that “does not add requirements to appli-
cable law, but provides information and examples to inform recipients 
about how OCR evaluates whether covered entities are complying with 
their legal obligations.”174  As General Electric and other cases show, 
however, even if an agency purports to be issuing an interpretive rule, 
courts may still find that it exercises power that can only be invoked in a 
legislative rule.175  “It is well-established that an agency may not escape 
                                                           
 169.  Id.  (quoting Cmty. Nutrition Inst. v. Young, 818 F.2d 943, 946 (D.C. Cir. 1987); Chamber 
of Commerce v. Dep’t of Labor, 174 F.3d 206, 212 (D.C. Cir. 1999)). 
 170.  Id. (quoting McLouth Steel Prod. Corp. v. Thomas, 838 F.2d 1317, 1320  (D.C. Cir. 
1988)); see also Miller v. Cal. Speedway Corp., 536 F.3d 1020, 1033 (9th Cir. 2008).  In Miller, the 
Ninth Circuit articulated a similar test: “Interpretive rules merely explain, but do not add to, the sub-
stantive law that already exists in the form of a ‘statute or legislative rule,’ whereas legislative rules 
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 172.  Id. at 383. 
 173.  Id. at 384. 
 174.  Dear Colleague Letter, supra note 3, at 1 n.1. 
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ate any rights enforceable by any party.”); see also McLouth Steel Prod. Corp. v. Thomas, 838 F.2d 
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the notice and comment requirements . . . by labeling a major substantive 
legal addition to a rule a mere interpretation.”176  A court must “‘still 
look to whether the interpretation itself carries the force and effect of 
law, . . . or rather whether it spells out a duty fairly encompassed within 
the regulation that the interpretation purports to construe.’”177 

Using the legal effect test as articulated in General Electric, it is 
clear that the DCL is a legislative rule on its own terms even if the earlier 
2001 Guidance was not.  As explained above, on multiple occasions, 
OCR tells schools that they must take certain steps in order to be in com-
pliance with Title IX.  Specifically, DCL tells schools: 

(1) They may only use informal mechanisms to address some forms of 
sexual harassment.178 

(2) “Any agreement or Memorandum of Understanding (MOU) with a po-
lice department must allow the school to meet its Title IX obligation to re-
solve complaints promptly and equitably.”179 

(3) “Although a school may need to delay temporarily the fact-finding 
portion of at Title IX investigation while the police are gathering evidence, 
once notified that the police department has completed its gathering of ev-
idence (not the ultimate outcome of the investigation or the filing of any 
charges), the school must promptly resume and complete its fact-finding 
for the Title XI investigation.”180 

(4) “. . . [I]n order for a school’s grievance procedures to be consistent 
with Title IX standards, the school must use a preponderance of the evi-
dence standard.”181 

(5) “(T)he parties must have an equal opportunity to present witnesses and 
other evidence.”182 

(6) “The complainant and the alleged perpetrator must be afforded similar 

                                                           
1317, 1324 (D.C. Cir. 1988) (holding that the EPA’s vertical and horizontal spread model is a rule 
and not a policy). 
 176.  Appalachian Power Co., 208 F.3d at 1024.  But see, SBC Inc. v. FCC, 414 F.3d 486, 495 
(3d Cir. 2005) (quoting Viacom Int’l, Inc. v. FCC, 672 F.2d 1034, 1042 (2d Cir. 1982)) (“An agen-
cy’s determination that ‘its order is interpretive,’ and therefore not subject to notice and comment 
requirements, ‘in itself is entitled to a significant degree of deference.’”).  
 177.  Appalachian Power Co., 208 F.3d at 1024 (internal citations omitted). 
 178.  Dear Colleague Letter, supra note 3, at 8 (emphasis added). 
 179.  Id. at 10 (emphasis added). 
 180.  Id. (emphasis added). 
 181.  Id. at 11 (emphasis added). 
 182.  Id. (emphasis added). 
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and timely access to any information that will be used at the hearing.”183  

(7) “If a school chooses to allow the parties to have their lawyers partici-
pate in the proceedings, it must do so equally for both sides.”184 

(8)  “If a school provides for appeal of the findings or remedy, it must do 
so for both parties.”185 

(9) “Both parties must be notified, in writing, about the outcome of both 
the complaint and any appeal.”186 

(10) Schools must have policies and procedures to protect against retalia-
tory harassment,187 and they must ensure that both complainants and their 
parents know how to report problems.188 

(11) “(I)f a school determines that sexual harassment that creates a hostile 
environment occurred, it must take immediate action to eliminate the hos-
tile environment, prevent its recurrence, and address its effects.”189 

“On its face” the DCL “imposes binding obligations” upon 
schools.190  It does not leave “the agency and its decisionmakers free to 
exercise discretion.”191  Just as in Appalachian Power Co. v. Environ-
mental Protection Agency, “[t]he entire Guidance, from beginning to 
end . . . reads like a ukase.  It commands, it requires, it orders it dic-
tates.”192  In other words, the DCL has “the force of law.”193  Such lan-
guage also specifically violates OMB’s Final Bulletin for Agency Good 
Guidance Practices, which states: 

Each significant guidance document shall . . . [n]ot include mandatory 
language such as ‘‘shall,’’ ‘‘must,’’ ‘‘required’’ or ‘‘requirement,’’ unless 
the agency is using these words to describe a statutory or regulatory re-
quirement, or the language is addressed to agency staff and will not fore-
close agency consideration of positions advanced by affected private par-
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ties.194 

Since the DCL is a procedural rule and did not go through either 
formal or informal rulemaking, it is procedurally invalid, and universities 
have no legal obligation to adhere to it. 

D. Has the DCL Effectively Left Schools No Other Choice? 

Even if the DCL does not have the force and effect of law, the DCL 
has made the consequences for not abiding by it so significant that it is 
effectively legally binding. In Chamber of Commerce v. U.S. Department 
of Labor,195 the Occupational Safety and Health Administration (OSHA) 
engaged in conduct similar to what DOE has been doing here.  At issue 
was an OSHA directive telling agencies that they would not inspect 
workplaces as frequently or thoroughly if the employer abided by certain 
safety standards, which were being set forth for the first time.196  The 
D.C. Circuit struck this directive down as being procedurally invalid on 
the ground that the burden of inspections was so great that employers had 
no real choice except to avoid them, which in effect made the directive 
binding.197 

Similarly, in the DCL, OCR told academic institutions that if they 
didn’t take certain measures (like lowering the burden of proof) they 
would be found in violation of Title IX.  In an unprecedented move, 
OCR began publishing a list of universities under investigation for vio-
lating Title IX, which put tremendous financial and social pressure on 
schools to comply with the DCL.  Even universities that may believe the 
DCL is procedurally or substantively invalid are rolling over and com-
plying because the cost of not doing so is simply too high.  In essence, 
OCR’s actions have transformed what could have been a legitimate guid-
ance document (if it had not had language that gave it the force of law) 
into something that is legally binding. 

E. Summary 

The DCL effectively amended a legislative rule, which means that it 
is invalid. Alternately, even if the DCL did not amend a legislative rule it 
has the force of law, and so could only be promulgated as a legislative 
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rule.  In addition, because OCR has made the consequences of not com-
plying with the DCL so deleterious for schools OCR has effectively 
made the DCL legally binding.  The consequence of each and all of these 
arguments is that the DCL is invalid and that a court should refuse to en-
force it. 

III. HOW SHOULD UNIVERSITIES ADDRESS ALLEGATIONS OF SEXUAL 
ASSAULT? 

If the DCL is invalid, that leaves the 1997 and 2001 Guidance Doc-
uments in place,198 which give universities significantly more flexibility 
in deciding how to address allegations of sexual assault.199  Although 
OCR could try and enforce provisions from the DCL, it would have to do 
so via individual enforcement actions and without relying on the DCL.  
Alternatively, OCR could either issue a new guidance document that is 
procedurally valid, or it could try to promulgate the currently mandatory 
provisions of the DCL through informal rulemaking, i.e. notice-and-
comment rulemaking. 

In deciding what processes to put in place, both universities and 
OCR would be wise to remember Title IX’s purpose.  Title IX aims to 
create equality in the classroom, and ending sexual assault and harass-
ment is a necessary means to achieving that end.  Thus it is imperative 
that schools institute processes that give women decision-making power.  
They must have a say in determining how they want to address what 
happened to them.  Anything short of that undermines Title IX’s goal of 
equality and denies women the respect and dignity they deserve.  Grant-
ing women a voice in the process is not just important on some meta-
physical level; studies show that it is what victims need to recover from 
trauma.  As Mary Koss explains, “[the] consensus of published studies is 
that sexual assault victims need to . . . above all have choice and input 
into the resolution of their violation.”200 

Universities should not rely solely on the threat of external sanctions 
to protect prospective victims, but also should set up processes that en-
                                                           
 198. The 2001 Guidance may be procedurally invalid for being a legislative rule.  See supra Part 
II.B.1.  The 1997 Guidance, however, does not seem to have this same problem.  See supra Part 
II.B.1. 
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invalid, that would leave the 2001 Guidance Document in place. 
 200.  Mary P. Koss et al., Campus Sexual Misconduct: Restorative Justice Approaches to En-
hance Compliance with Title IX Guidance, 15 TRAUMA, VIOLENCE, & ABUSE 242, 246–47 (2014).   
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courage internally driven compliance.201  Using the threat of punishment 
to deter assault (which is what universities are currently doing) is only 
partially effective.  Studies have shown that it is perception of the cer-
tainty of punishment (as opposed to the magnitude of the punishment) 
that drives individuals to change their behavior.202  An external punish-
ment model of social control is particularly unsuited for sexual assault, 
an underreported crime that usually happens behind closed doors without 
witnesses and, consequently, is the type of setting where police are un-
likely to be.  As will be explained below, universities should offer restor-
ative justice processes and make sure that any adjudicatory processes 
provide procedural justice. 

A. Restorative Justice 

Restorative justice processes (RJ) offer particular promise.  As Tom 
Tyler explains: “Restorative Justice argues that the social goal that 
should dominate reactions to transgressions is to resolve the dispute via 
reintegrative shaming [which] . . . combines strong disapproval of bad 
conduct with respect for the person who committed those bad acts. The 
goal is restoring victims, offenders and the community.”203  Unlike medi-
ation, which treats parties as neutral, the starting point for RJ is that 
“harm has been done and someone is responsible for repairing it.”204  
This distinction is important because the 1997 Guidance Document205 
and the 2001 Guidance Document206 told schools that they could not use 
mediation in cases of sexual assault, even if voluntary.  Importantly, 
however, both the 1997 Guidance207 and the 2001 Guidance208 specifical-

                                                           
 201.  See Tom Tyler, Restorative Justice and Procedural Justice: Dealing with Rule Breaking, 
62 J. SOC. ISSUES 307, 315 (2006).  
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A Review of the Literature, J. ECON. LITERATURE (forthcoming), 
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 207.  OCR 1997, supra note 54. 
 208.  OCR 2001, supra note 68, at 21. 
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ly stated that schools could use informal mechanisms in resolving sexual 
harassment complaints if both parties agreed.  Since RJ is fundamentally 
different than mediation in terms of the way that it situates the parties, it 
would seem to be permissible under both the 1997 and 2001 Guidance 
Documents. 

RJ provides a marked contrast to the way that OCR has told schools 
to handle sexual assault.  The OCR approach could be characterized as 
“progressive exclusion” meaning that as the seriousness of the offense 
increases, the offender is further separated from the institution.209  This 
approach may increase community safety and convey community disap-
probation, but it “directly conflicts with the aspirations of rehabilitation 
and reintegration, which aim to restore the student’s personal well-being 
and relationship to their school community.”210  In addition, unlike RJ, 
traditional disciplinary proceedings are only able to address the assault 
on a micro level (between the parties involved) instead of looking be-
yond to the forces that helped to create the situation in the first place. 

Although RJ is geared towards reintegrating the transgressing stu-
dent back into the community, it is also dedicated to helping the victim 
heal and move forward.  “A consensus of published studies is that sexual 
assault victims need to tell their own stories about their own experiences, 
obtain answers to questions, experience validation as a legitimate victim, 
observe offender remorse for harming them, (and) receive support that 
counteracts isolations and self-blame.”211  RJ responds to these needs.  In 
conferencing (the most widely used model of RJ), the first meeting be-
gins with the responsible person (otherwise known as the respondent or 
the accused) describing and taking responsibility for what he did and the 
victim describing the impact of the violation.212  Family and friends of 
both are present for support and are given the opportunity to explain the 
impact of the harm.213  A written redress plan is later formalized that de-
scribes “the concrete means through which the responsible person will be 
held accountable and remedy the impacts on victims and the communi-
ty.”214  This can include counseling (sex offender treatment, drug and al-
cohol interventions, and anger management), community service, and 
                                                           
 209.  David R. Karp & Olivia Frank, Restorative Justice & Student Development in Higher Edu-
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 210.  Id.  
 211.  Koss et al., supra note 200, at 246–47. 
 212.  Id. at 248. 
 213.  Id.  
 214.  Id.  
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victim restitution.215  A one-year supervision period is put in place to 
monitor the responsible person and make sure that he meets his commit-
ments.216 

RJ has been shown to be effective at lowering recidivism and em-
powering victims in both academic and non-academic settings.  A 2014 
study by David Karp and Casey Sacks compared outcomes across three 
different college disciplinary processes: model code (a term used for the 
more traditional hearing conducted by a single hearing officer or pan-
el),217 restorative justice, and a combination of the two.218  Karp and Ca-
sey used data from the STARR project, which has a total of 659 com-
plete cases,219 gathered from 18 colleges and universities across the 
U.S.220  Although they cautioned that their results may be limited by the 
fact that they had few suspension-level cases, their findings showed that 
RJ provided a positive alternative to more traditional disciplinary pro-
ceedings.  They “consistently found that restorative justice practices have 
a greater impact on student learning than model code hearings.”221 

More significantly, RJ has been successfully adopted for juvenile sex 
offenses and adult sex crimes.  RESTORE is one such program that uses 
conferencing, a widely used RJ methodology.222  Koss evaluated RE-
STORE using a sample of 66 cases involving sex crimes.  Although cau-
tion is necessary due to the small sample size, the results are promising.  
Koss found that 63% of victims and 90% of responsible persons chose 
RJ; 80% of responsible persons completed all elements of their redress 
plan within one year (12 months), and post-conference surveys showed 
that in excess of 90% of all participants, including the victims, agreed 
that they felt supported, listened to, treated fairly and with respect, “and 
believed that the conference was a success.”223  Importantly, there were 
no incidents involving physical threats, and standardized assessments 
showed decreases in victim posttraumatic stress disorder symptoms from 
                                                           
 215.  Id.  
 216.  Id.  
 217.  David R. Karp & Casey Sacks, Student Conduct, Restorative Justice, and Student Devel-
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intake to post conference.224 
But perhaps the most persuasive case for RJ can be made from lis-

tening to victims who have participated in the process.  In 2014, the den-
tal school at Dalhousie University in Canada was rocked by a scandal in 
which male students were posting sexist remarks about female students 
on a private FACEBOOK page.225  The female students elected to go 
through a restorative justice process despite considerable external pres-
sure to do otherwise.  At the end, the women released a written statement 
in which they explained why it was so important for them to have control 
over the process and how much they had gained from restorative justice: 

We made this choice informed of all of the options available to us and 
came to our decision independently and without coercion. . . .  Many peo-
ple (some with good intentions) have spoken about us and in the process 
often attempted to speak for us in ways that we have experienced as harm-
ful silencing and retraumatizing.  Our perspective and decision to proceed 
through this process has often not been honoured or trusted but dismissed 
or criticized based on the decisions or perspectives of others.  We are 
strong, well-educated professional women with words of our own to ex-
plain what we are going through and how we want to proceed. . . .  The re-
storative process has provided a very important space for us to engage 
safely and respectfully with our colleagues and others to convey our per-
spectives and needs.  The process allows us to be involved in a manner 
that both respects and values our unique perspectives and the level of 
commitment and connection we desire.  Additionally, it allows us to ad-
dress underlying systemic and institutional issues influencing the climate 
and culture in which we live and learn.  We want this process to make a 
significant contribution to bringing about a change in that culture and hope 
that we will be given the respect, time and space needed to do this 
work.226 

Prominent scholars like Mary Koss227 and Donna Coker228 have 
called for universities to include RJ in addressing allegations of sexual 
assault.  Koss has outlined how RJ can be used not solely as an alterna-
tive resolution process but also as a complement to a formal adjudicatory 
hearing.229  For instance, it could be used as a sanctioning process (to de-

                                                           
 224.  Id. 
 225.  Jennifer J. Llewellyn et al., REPORT FROM THE RESTORATIVE JUSTICE PROCESS AT THE 
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 227.  See Koss et al., supra note 200. 
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published manuscript) (on file with author). 
 229.  See Koss et al., supra note 200, at 250, 252–53. 
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termine the appropriate sanction after a finding of responsibility has been 
made) and as a reintegration process once the responsible student has fin-
ished his sanction.  However RJ is used, Coker emphasizes that the re-
sponsible person’s statements during RJ proceedings must be protected 
so that they cannot be used by the state in a future prosecution, otherwise 
RJ will just become a discovery gathering opportunity for the state.230  

B. Procedural Justice 

If both parties cannot agree to an alternative process then schools 
must turn to formal adjudication.  Under pressure from the DOE, univer-
sities have lowered procedural protections afforded to those students ac-
cused of sexual assault.231  They have also been encouraged by the White 
House to move (and many have) to an investigatory process in which 
there is no formal hearing, and it is often a single individual who investi-
gates and determines whether a violation occurred. 232  This pivot away 
from process is a grave mistake and should be corrected immediately. 

Because being found responsible for sexual assault can be devastat-
ing for the accused student, robust procedural protections are warranted.  
Although a university cannot sentence a student to custody, it can sus-
pend or expel that student.  While some commentators downplay the se-
riousness of such a punishment, individual stories show otherwise.  A 
young man named Joseph Roberts, for example, has described the impact 
of an email he received two weeks before his scheduled graduation stat-
ing that he was being removed from campus due to a complaint of sexual 
assault.233  The email stated that he would be subject to expulsion and ar-
rest if he returned.234  There was never a hearing in the case, and Roberts 
never received his diploma.235  Roberts was so distraught that he attempt-
ed suicide.236 

Apart from reputational stigma that results from being found respon-
                                                           
 230.  See Coker, supra note 228, at 25–26.  
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sible for a sex offense,237 being expelled can seriously diminish a per-
son’s future career prospects and overall happiness.  Studies have shown 
that earning a college degree has been positively linked to a multitude of 
benefits, including better health, longer life, a more fulfilling workplace, 
and higher lifetime earnings.238  Graduating from college is particularly 
important for those coming from disadvantaged backgrounds.  A 2011 
study found that, “the chances of achieving economic success are inde-
pendent of social background among those who attain a BA.”239 

It is not just the accused that benefits from a fair adjudicatory pro-
cess—so does the community as a whole. Although many believe that it 
is the threat or use of punishment that shapes compliance with the law,240 
social psychologists like Tom Tyler contend that legitimacy is a more 
powerful force.  “Legitimacy is a feeling of obligation to obey the law 
and to defer to the decisions made by legal authorities.”241  In his 1990 
book Why People Obey the Law, Tyler argued that the basis of legitima-
cy is procedural justice.242  Subsequent research laid out the six compo-
nents of procedural justice: representation (the belief to which parties be-
lieve they had the opportunity to take part in the decision-making 
process); consistency (similarity of treatment over time and as compared 
with like parties); impartiality (when the legal authority is unbiased); ac-
curacy (ability to make competent, high quality decisions which includes 
the public airing of the problem); correctability (whether the legal system 
has a mechanism for correcting mistakes); and ethicality (when the au-
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thorities treat parties with dignity and respect.)243  Importantly, Tyler 
found that it was perceived fairness and not case outcome that influenced 
people’s evaluation of their courtroom experience.244 

The importance of procedural justice explains why universities must 
not ignore the outcry among many students and faculty that campus pro-
ceedings are unfair.  Tyler explains: 

 
Research makes clear that people feel that authorities are entitled to be 
obeyed when they exercise authority using fair procedures.  Further, the 
use of fair procedures leads people to feel that the authorities share their 
moral values.  In both cases, the key psychological mechanism is the acti-
vation of internal social values, which then motivate self-regulatory be-
havior.245  
 

In other words, if students believe they are being treated fairly, they 
will be more likely to follow campus codes of conduct.  As noted above, 
courts are starting to rule that universities have deprived students of basic 
procedural protections.246  Schools would be wise to fix these proceed-
ings on their own rather than waiting for courts to force them to change.  
Acting on their own demonstrates that schools believe in procedural fair-
ness; being forced to act conveys the opposite.  
 

1. Recommended Protections 

The 2001 Guidance Document acknowledged, as it must, that, “[t]he 
rights established under Title IX must be interpreted consistent with any 
federally protected due process rights involved in a complaint proceed-
ing.”247  What those protections should look like to satisfy due process 
has been more fully developed elsewhere, 248 but a brief summary is in 
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order.  To begin with, students facing suspension or expulsion should 
have the right to a full adjudicatory hearing in which witnesses testify 
and evidence is presented.  The investigatory model that some schools 
are using is gravely flawed.  As the court explained in Doe v. Brandeis 
University: “The dangers of combining in a single individual the power 
to investigate, prosecute, and convict, with little effective power of re-
view, are obvious.  No matter how well-intentioned, such a person may 
have preconceptions and biases, may make mistakes, and may reach 
premature conclusions.”249 

At that hearing, the accused student should have the right to a trained 
advocate provided by the school (not necessarily a lawyer).  Although 
such an advocate is unlikely to be constitutionally required, it makes 
sense from a procedural justice standpoint since an advocate will provide 
important assistance during a high-stakes proceeding and enhance the 
hearing’s accuracy.  Students also should have the right to directly ques-
tion their accuser, which as the court in Doe v. Brandeis University ex-
plained, is particularly important in credibility contests where there are 
no witnesses or other extrinsic evidence.250  To allow the pursuit of truth 
while avoiding unnecessary trauma to the complainant, schools should 
have the advocate undertake the direct questioning rather than the re-
spondent himself. 

Students must also have sufficient advance notice of what they are 
alleged to have done so that they can prepare their defense.  In Goss v. 
Lopez, the U.S. Supreme Court held that public high school students fac-
ing suspension had a property interest in their education and a liberty in-
terest in their good name.251  At a minimum, the Court held that “the stu-
dent [must] be given oral or written notice of the charges against him 
and, if he denies them, an explanation of the evidence the authorities 
have and an opportunity to present his side of the story.”252  Lopez care-
fully distinguished between the initial notice requirement and what a 
school has to provide once a student has denied the charges.  The initial 
notice requirement is not that rigorous and requires only that a student 
“first be told what he is accused of doing and what the basis of the accu-
sation is.”253 If the student denies the charges, however, the university 
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has a higher burden and must provide “an explanation of the evidence the 
authorities have against him.”254 

This distinction is important because a university might argue that it 
is complying with its due process obligations by providing the accused 
with a synopsis of the accusations through its Title IX coordinator.  This 
notice, however, only meets its notice obligation, not its more weighty 
obligations under the “explanation of evidence” portion of Lopez.  In-
deed, part of the reason that the Massachusetts District Court held that 
John Doe’s procedural rights were violated was that, “[h]e was required 
to defend himself in what was essentially an inquisitorial proceeding that 
plausibly failed to provide him with a fair and reasonable opportunity to 
be informed of the charges and to present an adequate defense.”255 

2. Raising the Burden of Proof 

Whether or not constitutionally required, schools should consider 
setting the standard of proof at clear and convincing evidence.256  OCR 
tried to mandate a preponderance of the evidence standard through the 
DCL, but preponderance is simply too low for what is at stake for the ac-
cused student.  In Addington v. Texas, the Court said that the function of 
the standard of proof is to “instruct the factfinder concerning the degree 
of confidence our society thinks he should have in the correctness of fac-
tual conclusions for a particular adjudication.”257  Setting a high or low 
standard is a way of “allocate[ing] the risk of error between the litigants 
and indicat[ing] the relative importance attached to the ultimate deci-
sion.”258 

Although a student will not go to jail if the student is found to have 
violated the school of conduct, the student’s life will almost certainly still 
be gravely affected.  The Family Educational Rights and Privacy Act 
(FERPA) generally prohibits the improper disclosure of personally iden-
tifiable information obtained from education records, but there are excep-
tions for crimes of violence.259  Universities are required to notify the 
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victim of the outcome of the proceedings,260 and they are allowed to dis-
close to third parties when they find that a student has committed rape or 
sexual assault.261  A number of universities mark official transcripts to 
indicate that the person committed non-academic misconduct.262  Alt-
hough some students have the savvy and resources to transfer to another 
school after being expelled, many do not.  Without an undergraduate de-
gree, a person’s earning potential and career opportunities are signifi-
cantly curtailed. 

The DCL states that the preponderance of the evidence standard is 
justified on the ground that the Supreme Court uses a preponderance 
standard in civil litigation under Title VII, and that the OCR uses the 
preponderance standard when it resolves complaints against recipients of 
federal funds.263  This may be true, but it does not explain why the stand-
ard should be preponderance in campus disciplinary hearings.  After all, 
only an institution or an institutional actor can violate Title IX, as is ob-
vious from the language of the statute: “No person in the United States 
shall, on the basis of sex, be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under any education pro-
gram or activity receiving Federal financial assistance.”264  As the Court 
explained in Gebser: “Title IX focuses more on ‘protecting’ individuals 
from discriminatory practices carried out by recipients of federal 
funds.”265 

The question then is whether allowing universities to set the standard 
of proof at a standard higher than preponderance either (1) supports dis-
criminatory practices or (2) denies individuals effective protection 
against such practices.  Setting the burden of proof so high that a finding 
of culpability is almost impossible would certainly constitute a discrimi-
natory practice, but it seems unlikely that clear and convincing evidence 
would have that effect.  Indeed, the standard of proof at a criminal trial is 
beyond a reasonable doubt, and defendants are still convicted of rape, 
even in cases where the only evidence that the sex was non-consensual is 
the victim’s testimony.266 
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Furthermore, requiring that the standard of proof be set at preponder-
ance means that some schools have a lower standard of proof for allega-
tions of sexual harassment or assault than for other offenses.267  As the 
Massachusetts District Court observed in Doe v. Brandeis University, in-
tentionally making it easier to find men responsible for sexual assault 
compared to other misconduct is particularly problematic in light of the 
elimination of other basic procedural rights of the accused: 

The standard of proof in sexual misconduct cases at Brandeis is proof by a 
“preponderance of the evidence.”  For virtually all other forms of alleged 
misconduct at Brandeis, the more demanding standard of proof by “clear 
and convincing evidence” is employed.  The selection of a lower standard 
(presumably, at the insistence of the United States Department of Educa-
tion) is not problematic, standing alone; that standard is commonly used in 
civil proceedings, even to decide matters of great importance.  Here, how-
ever, the lowering of the standard appears to have been a deliberate choice 
by the university to make cases of sexual misconduct easier to prove—and 
thus more difficult to defend, both for guilty and innocent students alike.  
It retained the higher standard for virtually all other forms of student mis-
conduct.  The lower standard may thus be seen, in context, as part of an ef-
fort to tilt the playing field against accused students, which is particularly 
troublesome in light of the elimination of other basic rights of the ac-
cused.268 

3. Mandating Preponderance of the Evidence while Ignoring other Title 
VII Protections 

From a procedural justice standpoint, OCR’s justification for setting 
the standard of proof at preponderance of the evidence is particularly 
problematic.  OCR argues that the standard of proof should be prepon-
derance because that is what the government uses in Title VII hearings.  
If OCR wants to base its procedural protections on Title VII, however, 
then it should require all of the same rights afforded at Title VII hear-
ings. Under Title VII, the EEOC is barred from releasing the names of 
those under investigation,269 and if someone does release a name, they 
will be fined, jailed, or both.270  If the DCL wants to pattern its proceed-
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ings on those under Title VII, then it should also penalize releasing the 
names of schools under investigation. 

In addition, the Civil Rights Act of 1991 gives both parties in a Title 
VII case the right to a jury trial if one party requests compensatory or 
punitive damages.271  Having the right to trial under Title VII means that 
employers enjoy a panoply of other protections including: the right to 
counsel; the right to a jury272 comprised of jurors who have not been ex-
cluded on account of race or gender;273 the right to strike jurors for 
cause;274 the right to three peremptory challenges;275 the right to confront 
and cross-examine witnesses (including the complainant); the right to 
depose witnesses; and the right to the rules of evidence (thus barring 
hearsay evidence unless it is subject to a recognized exception).  Finally, 
an employer cannot be found responsible for violating Title VII unless 
the jurors are unanimous.276 

Not only does the DOE not mandate or even recommend that these 
rights provided by Title VII be provided, the DCL affirmatively recom-
mends against some of them.  For instance, OCR strongly discourages 
schools from allowing the parties to directly question one another,277 and 
it tells schools that they “should not allow the alleged perpetrator to re-
view the complainant’s statement without also allowing the complainant 
to review the alleged perpetrator’s statement.”278  Cherry picking the 
provisions of Title VII that lower a student’s procedural rights while ig-
noring the provisions that strengthen them undermines the legitimacy of 
a school’s disciplinary proceedings because accused students will under-
standably feel like they are not being treated fairly. 

IV. CONCLUSION 

The DCL is a legislative rule, and because it did not go through no-
tice-and-comment, it is procedurally invalid.  Courts should vacate it, 

                                                           
 271.  Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071-1100 (codified as amended 
in scattered sections of 42 U.S.C.). 
 272.  FED. R. CIV. P. 48.  
 273.  In Edmonson v. Leesville Concrete Co., 500 U.S. 614 (1991), the Court held that the prohi-
bition against discriminatory peremptory challenges applies in civil cases.  This includes race (Bat-
son v. Kentucky, 476 U.S. 79, 87–98 (1986)), ethnicity (Hernandez v. New York, 400 U.S. 352 
(1991)), and gender (J.E.B. v. Alabama, 511 U.S. 127 (1994)).  
 274.  28 U.S.C. § 1870 (2012).   
 275.  Id.  
 276.  FED. R. CIV. P. 48. 
 277.  Dear Colleague Letter, supra note 3, at 11–12. 
 278.  Id.  



958 KANSAS LAW REVIEW [Vol. 64 

which would leave the 2001 or 1997 Guidance Documents in effect.  
Both of these Guidance Documents give schools considerable flexibility 
in determining how they want to adjudicate campus rape.  In deciding 
how to proceed, universities should provide various levels of formality in 
their proceedings and focus on giving complainants a say in the process 
that will be pursued.  They also should institute processes that encourage 
internal law abidingness. Universities can achieve this and be in compli-
ance with Title IX if they provide restorative justice processes.  They 
should also increase the procedural protections afforded in disciplinary 
hearings so that students are more likely to believe that they are being 
treated fairly.  The effect will be greater law abidingness, which trans-
lates into fewer victims. 

Unfortunately, such a change is unlikely to happen any time soon.  
Even if a judge would strike down the DCL, she will not have the chance 
to do so unless it is actually challenged in court.  Colleges and universi-
ties are unlikely to do this because of the considerable pressure they face.  
Supporters of the DCL approach have organized into a public and potent 
force against universities,279 as exemplified by the backlash against the 
Harvard Law professors who wrote a 2014 op-ed in the Boston Globe 
criticizing Harvard’s post DCL sexual harassment policy as “overwhelm-
ingly stacked against the accused.”280  Harvard students responded quick-
ly, saying “[b]y implying Harvard should disregard its legal obligation to 
protect all of its students and ensure a safe and anti-discriminatory envi-
ronment, this piece displays a callous lack of understanding of sexual vi-
olence and its effect on survivors in educational institutions.”281  In addi-
tion, two recent articles have discussed how universities under suspicion 
for violating Title IX are receiving fewer applications from prospective 
students and fewer donations from alumni,282 which means that schools 
                                                           
 279.  Emanuella Grinberg, Ending Rape on Campus: Activism Takes Several Forms, CNN (Feb. 
12, 2014, 11:35 AM), http://www.cnn.com/2014/02/09/living/campus-sexual-violence-students-
schools/. 
 280.   Opinion: Rethink Harvard’s Sexual Harassment Policy, BOSTON GLOBE (Oct. 15, 2014), 
http://www.bostonglobe.com/opinion/2014/10/14/rethink-harvard-sexual-harassment-
policy/HFDDiZN7nU2UwuUuWMnqbM/story.html.   
 281.  Tyler Kingkade, Harvard Students Slam Law Professors’ Claim of Policy Bias Against 
Accused Rapists, HUFFINGTON POST (Oct. 15, 2014, 9:00 PM), 
http://www.huffingtonpost.com/2014/10/15/harvard-law-professors-sexual-assault-
policy_n_5993510.html. 
 282.  See Gayle Nelson, The High Cost of Sexual Assaults on College Campuses, NON PROFIT 
QUARTERLY (June 23, 2015), https://nonprofitquarterly.org/2015/06/23/the-high-cost-of-sexual-
assaults-on-college-campuses/; see also Tyler Kingkade, Alumni Are Creating a Network to Put 
Pressure on Universities over Sexual Assault, HUFFINGTON POST (updated May 29, 2014 4:37 PM), 
http://www.huffingtonpost.com/2014/05/28/alumni-network-sexual-assault-
college_n_5401194.html.   
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are likely to simply do what OCR demands instead of waging a reputa-
tion damaging court battle. 

In the meantime, the Department of Education can continue to pre-
tend that the DCL is just a guidance document while using public sham-
ing to enforce it.  As long as OCR continues to publish the names of 
schools under investigation, they will be under enormous pressure to do 
what OCR demands, even though it only takes one complaint and no fac-
tual finding to make the list.283  Thus a school that may want to provide 
additional procedural protections and institute restorative justice process-
es—measures that would be fully compliant with Title IX—are unwilling 
to do so because they deem the cost as simply too high. 

Instead, change will have to be achieved piecemeal by individual 
students fighting their cases in court as has happened in Boston and San 
Diego.  Although a risk-averse school may think it is better to have a 
judge force them to change their policy, such an approach will only un-
dermine students’ faith in the fairness of the school’s disciplinary sys-
tem.  Schools would be better served to demonstrate their respect for vic-
tim decision-making power by instituting restorative justice processes 
and to encourage and increase general law abidingness by fostering pro-
cedural justice. 

 

                                                           
 283.  Press Office, U.S. Department of Education Releases List of Higher Education Institutions 
with Open Title IX Sexual Violence Investigations, DEP’T OF EDUC. (May 1, 2014), 
http://www.ed.gov/news/press-releases/us-department-education-releases-list-higher-education-
institutions-open-title-i. 
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POL I T I CS

How Sexual-Harassment Policies Are

Diminishing Academic Freedom

ANGELA N. / FLICKR

Earlier this month, Nadine Strossen, one of the most accomplished legal
professionals of her generation, used a speaking engagement at Harvard
University to decry pervasive speech restrictions on college campuses, arguing that
intolerance for controversial views is greater now than at any time in memory.

Strossen has been a close observer of debates over speech on campus for decades.
In graduate school she edited the Harvard Law Review. In 1991, she became the
first woman to lead the American Civil Liberties Union, a position she held for 17
years. A staunch feminist, she found time in 2001 to perform as a guest star in a
Broadway production of The Vagina Monologues. She is now a professor of law at
New York Law School.

A prominent, feminist professor of law argues that dubious federal rule-making
is undermining free speech and reinforcing sexist stereotypes.
CONOR FRIEDERSDORF OCT 20, 2015
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After declaring that there are many worrying abrogations of free speech on
campus, she focused her remarks at the Shorenstein Center on Media, Politics and
Public Policy on the way sexual-harassment law is being used to punish protected
speech, including classroom instruction. “The most egregious recent example is
the prolonged sexual harassment investigation that Northwestern University
conducted against film professor Laura Kipnis earlier this year because of an
article that she published in The Chronicle of Higher Education in which, ironically,
she criticized the exaggerated, distorted concept of sexual harassment that is
prevalent on campus,” she opined before giving other examples of excesses:

The Naval War College placed a professor on administrative leave and
demanded that he apologize because during a lecture that critically described
Machiavelli's views about leadership he paraphrased Machiavelli's comments
about raping the goddess Fortuna. In another example, the University of Denver
suspended a tenured professor and found him guilty of sexual harassment for
teaching about sexual topics in a graduate-level course in a course unit entitled
Drugs and Sin in American Life From Masturbation and Prostitution to Alcohol
and Drugs.

A sociology professor at Appalachian State University was suspended because
she showed a documentary film that critically examined the adult film industry.

A sociology professor at the University of Colorado was forced to retire early
because of a class in her course on deviance in which volunteer student
assistants played roles in a scripted skit about prostitution.

A professor of English and Film Studies at San Bernardino Valley College was
punished for requiring his class to write essays defining pornography. And yes,
that was defining it, not defending it.

This summer, Louisiana State University fired a tenured professor of early
childhood education who has received multiple teaching awards because she
occasionally used vulgar language and humor about sex when she was teaching
about sexuality and also to capture her student's attention.

And I could go on.

In her judgment, this trend is a consequence of the notion that illegal sexual
harassment extends to campus speech with any sexual content that anyone finds
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offensive.

That expansive notion has become entrenched “due to pressure from the
Department of Education's Office of Civil Rights, the OCR,” she said. “By
threatening to pull federal funds, the OCR has forced schools, even well-endowed
schools like Harvard, to adopt sexual misconduct policies that violate many civil
liberties.”

She regards those standards as incompatible with free inquiry:

I'd like to underscore why we should not punish “any unwelcome sexual speech”
as the OCR dictates. In our wonderfully diverse society we all have widely
divergent views about what sexual expression we find positive or negative. I'd
like to describe a cartoon on point. It shows three people in an art museum
looking at a classic nude female torso, a fragment of an ancient sculpture minus
the head and minus the limbs. And each viewer's reaction is shown in an air
bubble. The first one thinks, “Art!” The second one thinks, “Smut!” And the
third one thinks, “An insult to amputees!”

We individuals even have different perspectives about whether any given
expression has any sexual content at all. That's captured by the old joke about the
man who sees every inkblot his psychiatrist shows him as wildly erotic. When the
psychiatrist says, "You're obsessed with sex!" the man says, "What do you mean
I'm obsessed? You're the one who keeps showing me all these dirty pictures." We
individuals cannot delegate these inherently subjective determinations to any
officials. As with all discretionary decisions they will be arbitrary at best,
discriminatory at worst.

She argues that the federal standards undermine “gender justice” as well:

OCR's flawed sexual harassment concept reflects sexist stereotypes that are
equally insulting to women and men. For women, it embodies the archaic,
infantilizing notion that we're inherently demeaned by any expression with
sexual content… I'd like to quote a brief that the ACLU's Women's Rights Project
filed more than 30 years ago, which sadly is fully apt today. "A law that equates
women with children and men with satyrs is hardly a step toward gender
equality." Shortly before Ruth Bader Ginsburg became the founding director of
the ACLU Women's Rights project in 1972, a reporter who was interviewing her
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used a somewhat belittling term from that era describing her work as "women's
lib," to which Ginsburg sternly retorted, "No, we're working to liberate men and
women."

Again invoking “that classic liberal concept of gender justice,” she noted that “the
key goal was liberation. Liberty. In contrast, when I read what is self-proclaimed as
feminism on campus today, too often the watchword has become something
diametrically different, namely, safety.” And not a rigorously defined “safety”
either:

The current clamor for campus "safety" seeks protection from exposure to ideas
that make one uncomfortable… This focus on safety from disturbing ideas is
especially misplaced given the ongoing, serious threats to students' physical
safety on campus, including rape and sexual assault, which continue to be
alarmingly prevalent… and also in the wake of the latest mass gun murders on a
campus just last Thursday...

Our students are being doubly dis-served: too often denied safety from physical
violence which is critical for their education, but too often granted safety from
ideas, which is antithetical to their education. To say that we should be protected
from any idea is the exact opposite of what the Supreme Court has held as the
bedrock of our free speech system, namely that speech may never be suppressed
because anyone has any negative reaction to its ideas, even the most vehemently
negative reaction by even the vast majority of our fellow citizens. To be sure,
speech may be suppressed if but only if it poses an imminent danger of concrete
injury—for example, an intentional incitement of imminent violence. Short of
such an extraordinary situation, Justice Brandeis eloquently explains why we
must brave the discomforts and other potential downsides that are posed by
speech whose ideals we consider evil and even incendiary. As he said, “fear of
serious injury cannot alone justify suppression of free speech. Men feared
witches and burned women.”

She endorsed the notion, attributed to onetime University of California
administrator Clark Kerr, that “the university is not engaged in making ideas safe
for students, it is engaged in making students safe for ideas,” and lamented that
whereas students once fought for freedom as government officials sought to stifle
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it, today students are demanding that the university keep them "safe" from
disturbing ideas.

Still, she laid most blame on the Office of Civil Rights. Due to its dubious legal
interpretations and the coercive threat of colleges losing the federal funds that
they’ve come to rely on, “campuses are pressured to punish as harassment any
expression with any sexual content that anyone subjectively finds offensive no
matter how unreasonably or irrationally. And the OCR explicitly rejected an
objective ‘reasonable person’ standard, stating that expression will be harassing
even if it is not offensive to an objectively reasonable person of the same gender in
the same situation."

In place of the expansive sexual-harassment standard imposed by unelected
Obama-administration bureaucrats, she suggested that campuses might turn to the
Supreme Court’s caselaw on sexual harassment:

Here is how the Supreme Court defines it—not just anything that anyone
considers unwelcome, subjectively, as the OCR would have it, but rather only
unwelcome conduct that is targeted, discriminatory, and so severe, pervasive,
and objectively offensive—and that so undermines and detracts from the victim's
educational experience—that the victims are effectively denied equal access to
an institution's resources and opportunities.

Now, that concept respects both free speech and gender equality. And therefore
it's been endorsed by advocates of both, including the ACLU Women's Rights
Project and the American Association of University Professors Committee on
Women in the Academic Profession. Indeed, in the teaching context, the AAUP
advocates an added prerequisite before any expression may be deemed to be
sexual harassment: namely, that it is not germane to the subject matter. And
here's the AAUP's explanation for that. It's specifically their committee on
women in the academic profession: "The academic setting is distinct from the
workplace in that wide latitude is required for professional judgment in
determining the appropriate content and presentation of academic material."

The failure to apply those tighter standards in the academic context has resulted
not only in the unfair punishment of professors at institutions around the country,
she argued, but it has also had a chilling effect both at Harvard University and far
beyond it.
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She concluded by quoting Harvard Law professor Janet Halley. I’ll quote the same
piece at greater length. “Teachers at Harvard, alarmed by the policy’s expansive
scope, are jettisoning teaching tools that make any reference to human sexuality,”
Halley wrote. “For teachers, students, scholars and participants in public debate
whose topic is human sexuality, this is not an option. In these areas, much of what
teachers have to teach and students have to learn and debate will be—must be—
conveyed by words that are unwelcome, undesirable or offensive to some. The very
topic of the policy is a dangerous place for teachers and students to be. Indeed, it is
hard to imagine a more counterproductive thing for a sexual-harassment policy to
do than to make it harder for us to discuss, teach, debate and improve sexual-
harassment policy—but that is what the university policy threatens to do.”

We want to hear what you think about this article. Submit a letter to the editor or write

to letters@theatlantic.com.
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OPEN LETTER FROM MEMBERS OF THE PENN LAW SCHOOL FACULTY 

SEXUAL ASSAULT COMPLAINTS: PROTECTING COMPLAINANTS AND 
THE ACCUSED STUDENTS AT UNIVERSITIES 

In response to guidelines issued by the U. S. Department of Education’s 
Office of Civil Rights (“OCR”) to enforce Title IX of the Education Amendments Act 
of 1972, the University of Pennsylvania has adopted new procedures for 
investigating and adjudicating complaints of sexual assault.   Although we 
appreciate the efforts by Penn and other universities to implement fair procedures, 
particularly in light of the financial sanctions threatened by OCR, we believe that 
OCR’s approach exerts improper pressure upon universities to adopt procedures 
that do not afford fundamental fairness.  We do not believe that providing justice for 
victims of sexual assault requires subordinating so many protections long deemed 
necessary to protect from injustice those accused of serious offenses.  We also 
believe that, given the complexities of the problem, OCR’s process has sacrificed the 
basic safeguards of the lawmaking process and that those safeguards are critically 
necessary to formulate sound regulatory policy.  

 As law teachers who instruct students on the basic principles of due process 
of law, proper administrative procedures, and rules of evidence designed to ensure 
reliable judgments, we are deeply concerned by these developments and take this 
opportunity to express our views in this expanding national debate.   We start by 
setting forth the priorities and principles that guide our views.   

First, we fully recognize serious concerns about the problem of sexual 
assaults on college campuses.  Although our comments and criticisms focus on 
universities’ procedures for adjudicating sexual assault complaints, we recognize 
the far more important issue:  how can universities help to change the culture and 
attitudes that lead to sexual assaults?  Our first priority should be to reduce the 
frequency of assaults.  After-the-fact disciplinary proceedings, while useful, cannot 
by themselves adequately protect our students.  Universities must take more steps 
to deal with excessive use of alcohol and drugs, substances that all too often fuel the 
conditions that lead to contested sexual assault complaints.  There is also broad 
agreement that students need clear rules defining what constitutes consensual 
sexual conduct, but there are too often troubling ambiguities on questions such as 
what constitutes valid consent, and such ambiguities leave students vulnerable to 
sometimes unpredictable, after-the-fact assessments of their behavior.   

Second, we also recognize that there must be comprehensive protections for 
those who are abused and seek either criminal prosecution or University 
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administrative sanctions.  Accordingly, we fully support procedures that ensure 
confidentiality in reporting incidents of sexual assault, counseling for victims, full 
and fair investigations by University officials trained in the dynamics of this type of 
offense, referral of cases to the police where such action is requested by the 
complainant and, where appropriate, informal resolution of complaints.  Ultimately, 
however, a student who denies the charges is entitled to a fair hearing before being 
subjected to serious, life-changing sanctions.  These cases are likely to involve 
highly disputed facts, and the “he said/she said” conflict is often complicated by the 
effects of alcohol and drugs. 

Third, we support effective enforcement of Title IX at universities, as all 
agree that sexual assaults seriously interfere with students’ rights to equal 
educational opportunities.  It is not altogether clear, however, why the federal 
government requires such serious cases to be handled by campus tribunals staffed 
by academics, instead of by professional judges and lawyers.  Perhaps it is time to 
funnel the more serious cases through the criminal justice process and to make that 
process much more accessible to and supportive of sexual assault complainants.  

Fourth, in addressing the issue of sexual assault, the federal government has 
sidestepped the usual procedures for making law.  Congress has passed no statute 
requiring universities to reform their campus disciplinary procedures.  OCR has not 
gone through the notice-and-comment rulemaking required to promulgate a new 
regulation.  Instead, OCR has issued several guidance letters whose legal status is 
questionable.  It is this guidance that purports to require universities to retreat 
from the clear-and-convincing standard of proof to a preponderance-of-the-evidence 
standard, which requires a finding of responsibility even if the factfinder is almost 
50% sure that the accused student is not guilty.  In addition, OCR has used threats 
of investigation and loss of federal funding to intimidate universities into going 
further than even the guidance requires.   

Fifth, this lawmaking process has sacrificed the traditional safeguards that 
accompany traditional lawmaking procedures.  Both the legislative process and 
notice-and-comment rulemaking are transparent, participatory processes that 
afford the opportunity for input from a diversity of viewpoints.  That range of views 
is critical because this area implicates competing values, including privacy, safety, 
the functioning of the academic community, and the integrity of the educational 
process for both the victim and the accused, as well as the fundamental fairness of 
the disciplinary process.  A formal lawmaking process would have required the 
federal government to deliberate, strike reasonable balances, and offer an explicit 
justification for its policy judgments.  Formal lawmaking would have required the 
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federal government, as in other areas of regulatory policy, to consider explicitly the 
costs of its proposed policies as well as the benefits.  In addition, adherence to a 
rule-of-law standard would have resulted in procedures with greater legitimacy and 
buy-in from the universities subject to the resulting rules.   

With these priorities and principles in mind, we offer the following comments 
and suggestions about the procedures needed to adjudicate fairly those few cases 
that are not resolved during the investigation.   In these cases, there are no good 
reasons to disregard the fundamental and time-tested principles that ensure 
reliable fact determinations.  We recognize that student disciplinary hearings are 
not criminal trials and therefore do not require all constitutional guarantees.  What 
is required is fundamental fairness, including (1) the right to the assistance of 
counsel in preparation for and conduct of the hearing, (2) the right to cross-examine 
witnesses against the accused student and to present defense witnesses and 
evidence, and (3) the right to a fair and unbiased hearing panel.    

Procedures that universities have adopted in response to the threatened loss 
of federal funding are deficient.   We are pleased that Penn, unlike many 
universities, has retained at least a partial hearing as a requirement for a finding of 
responsibility, but this hearing still falls far short of ensuring fundamental fairness.  
Under the new Penn protocol, an Investigating Officer (currently a former 
prosecutor) will review the complaint and determine whether it provides cause for a 
full investigation.  If so, the Investigating Officer and a member of the faculty or 
administration (the “Investigative Team”) will conduct a full investigation.  During 
this phase, although the complainant and the accused student are entitled to the 
advice of counsel or an advisor, neither side is permitted “to present statements, 
seek the production of evidence or question witnesses.”  The Investigative Team will 
then provide a report with conclusions as to the veracity of the complainant (and 
other witnesses) and the conduct of the accused student.   

For a case to reach the hearing phase, the Investigative Team need find by 
only a preponderance of the evidence that the accused student is responsible.  
Further, the report, with a narrative of all of the facts and circumstances on which 
the Investigative Team has made a determination of responsibility, will be provided 
to the panel.   And although the panel has the duty to hear again from the 
witnesses, it is difficult to understand, particularly in light of the absence of fair 
hearing procedures, how a panel would not defer to the “expertise” of the 
Investigative Team, which has already conducted a full investigation.   
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More specifically: 

1. The protocol prohibits a lawyer or other representative for the accused 
student from cross-examining any of the witnesses against the accused.  
Although the Department of Education’s guidance strongly discourages 
allowing the accused to cross-examine the complainant personally, it 
permits the accused student’s lawyer or other representative to do so, as 
long as each side has equal rights to cross-examine.  Cross-examination 
has long been considered as perhaps the most important procedure in 
reaching a fair and reliable determination of disputed facts.   Rather than 
abolishing cross-examination, it would be much fairer to impose 
reasonable limits, including a ban on irrelevant questions regarding the 
sexual history and sexual orientation of the complainant; control over 
unfair, oppressive, or overbearing cross-examination; and even separation 
of the complainant and accused during the hearing.  Further, although the 
protocol permits the accused student to submit questions to the panel to 
be asked during its “interview” of witnesses, they must be submitted in 
advance and the decision to ask these questions is entirely discretionary.  
More importantly, no one should think that questioning by panel 
members is an adequate substitute for the far more informative and 
effective cross-examination by a student’s representative. 
 

2. As noted, the panel is provided with a full report that finds that the 
accused student has engaged in sexual assault.  And even though the 
panel has the accused’s objections to the report and is under a duty to 
“interview” the parties and to review all of the evidence, and may (but 
need not) interview other “key witnesses” and seek additional evidence if 
it chooses to do so, a panel of teachers and administrators is likely to defer 
to findings made by an “expert” Investigating Officer and a faculty 
member or administrator.  Our legal system is based on checks and 
balances precisely because of the risks associated with concentrating so 
much power in the hands of a single investigator or Investigative Team.  
What is needed is a procedure that allows the accused student’s lawyer or 
representative to challenge the Investigative Team’s version of events, to 
ensure that the panel will hear all the evidence that is submitted by both 
sides and reach its own conclusions as to the veracity of witnesses and the 
responsibility of the accused student.  And it should not be forgotten that 
these proceedings are conducted in the shadow of threats of a Department 
of Education investigation for failure to properly investigate and sanction 



5 
 

students for alleged misconduct.  The threat of loss of federal funding 
risks coloring the proceedings, particularly because a hearing panel may 
not feel free to acquit without repercussions. 
 

3. The hearing panel consists of three persons drawn from the University 
faculty as well as a non-voting Disciplinary Hearing Officer, and a 
decision holding the accused student responsible may be made not only by 
a mere preponderance of the evidence, but by a 2-1 vote.  An evidentiary 
standard of clear and convincing evidence to convict provides a more 
durable safeguard against wrongful “convictions.”  The preponderance 
standard may be required by the OCR guidance, but that mandate 
provides all the more reason for otherwise scrupulously fair procedures 
and a unanimous decision before a student can be expelled from the 
University and be stigmatized as a sexual offender.  To require anything 
less than unanimity for the imposition of serious sanctions is 
unacceptable.  
 

4. The protocol does not adequately protect the accused student’s right 
against self-incrimination in cases in which there may be a criminal 
prosecution.  Although the protocol properly allows the University to 
grant a prosecutor’s request to defer proceedings that might adversely 
influence a criminal investigation or trial, there is no reciprocal 
opportunity for the accused, who may be forced to the cruel choice of 
defending the University charges at the risk of compromising his rights in 
the criminal case.  

 

 Our concerns about fundamental fairness are not academic or theoretical in 
nature.  There are documented cases of a rush to judgment on charges of sexual 
misconduct at universities, including the Duke Lacrosse case and the recent events 
at the University of Virginia.  In the criminal justice system, there have been a 
large number of post-conviction exonerations of persons convicted of serious crimes, 
including many sexual assault cases.  Due process of law is not window dressing; it 
is the distillation of centuries of experience, and we ignore the lessons of history at 
our peril.  All too often, outrage at heinous crimes becomes a justification for 
shortcuts in our adjudicatory processes.  These actions are unwise and contradict 
our principles.  We can and should provide protection and support for those who are 
subject to sexual abuse, and at the same time provide a fair process that is 
calculated to yield a reliable factual determination.  Ultimately, there is nothing 
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inconsistent with a policy that both strongly condemns and punishes sexual 
misconduct and ensures a fair adjudicatory process. 
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ampus sexual assaults are horrifying, made all the worse because the

settings are bucolic and presumed safe—leafy campuses, ivy-walled

universities. Assaults are reported in dormitories, off-campus

apartments, and fraternity houses, in elite and non-elite institutions, from one

end of the country to the other. Title IX (of the Education Amendments of

1972) was supposed to promote equal opportunity in any educational program

receiving federal money. But until recently, Title IX was dormant and largely

ignored. The enforcer, the federal government, had been a paper tiger.

Universities were not reporting, much less dealing with, either sexual

harassment or explicit sexual violence. Sexual misconduct impairs a woman’s

ability to function as an equal in an academic environment—and by extension

menaces all women. Unless a woman is safe, all the other guarantees of equal

treatment are irrelevant.

In 2011, the government’s approach changed dramatically: A “Dear Colleague”

letter on sexual violence was sent to colleges and universities from the

Department of Education’s Office for Civil Rights (OCR), pointedly reminding

C

President Barack Obama, in a January 25, 2014,

speech, assured his listeners that “anyone out

there who has ever been assaulted: You are not

alone. We have your back. I’ve got your back.”



1/23/2019 Sex, Lies and Justice

https://prospect.org/article/sex-lies-and-justice 2/15

them of their obligations under Title IX and presaging aggressive

enforcement. By August 2013, the public face of the department’s enforcement

efforts was Catherine Lhamon, assistant secretary at the Office for Civil Rights,

a zealous advocate, formerly head of impact litigation at Public Counsel, a

public interest law firm; before that, she was assistant legal director of the

ACLU of Southern California. At a July 2014 meeting of college administrators,

Lhamon made the threat of disciplinary action unmistakable: While no school

accused of violating Title IX had ever lost its federal funding, “do not think it’s

an empty threat,” she warned them. A department website announced the

campaign against sexual violence on campus, Not Alone. President Barack

Obama, in a January 25, 2014, speech, assured his listeners that “anyone out

there who has ever been assaulted: You are not alone. We have your back. I’ve

got your back.” Even the department’s language changed, no longer referring

antiseptically to a complainant and an accused but rather to victims or

survivors, and perpetrators. 

To feminists—I among them—it was about time that pressure was brought to

bear on educational institutions. Too often colleges and universities had

excused or turned a blind eye to the crimes of serial sexual predators. The

media, after often dismissing the claims of rape victims, was finally more

sympathetic, covering accounts of sexual violence from the University of

Virginia to Yale and Harvard. This kind of sustained attention was precisely

what was needed to come to grips with the problem. Nothing less would have

done the trick. Indeed, nothing had worked before. It was as if women,

especially young women, had to speak especially loudly and especially often to

finally be heard—a not unfamiliar concept.

The problem was that the issues surrounding campus sexual assault were

more complicated than the public debate reflected. How were universities and

colleges to deal with the range of campus sexual encounters—a continuum

from violent rape, to sex fueled by alcohol impairing all involved, to the

expectations about women and men in the so-called “hookup culture,” to

consensual sex followed by second thoughts. There are plenty of bright lines

such as forcible rape—but also blurry ones. Genuine ambivalence and

ambiguous signals seem almost inherent in courtship and sexuality, especially

in first encounters. Where should the Title IX violation line be? What was a

reasonable adjudication process? What was the role of the criminal justice
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system in cases in which university conduct codes overlapped with possible

prosecutions? 

Further, how were colleges and universities to balance the interests of the

complainant with those of the accused? Just as the complainants must be

treated with dignity and their rights to a fair resolution of their charges be

respected, so too must those accused of sexual misconduct. You don’t have to

believe that there are large numbers of false accusation of sexual assault—I do

not—to insist that the process of investigating and adjudicating these claims

be fair. In fact, feminists should be especially concerned, not just about

creating enforcement proceedings, but about their fairness. If there is a

widespread perception that the balance has tilted from no rights for victims to

no due process for the accused, we risk a backlash. Benighted attitudes about

rape and skepticism about women victims die hard. It takes only a few

celebrated false accusations of rape to turn the clock back.

 

come to this issue—campus sexual assault—from all sides. This is not

because I was a federal judge for 17 years, where “considering all

sides” was part of the job definition. I left the bench in 2011 to teach

at Harvard Law School, among other things. I am an unrepentant feminist, a

longtime litigator on behalf of women’s rights, as my memoir, In Defense of

Women, reflects. Rape, I insisted, is a crime to which women—including me—

feel uniquely vulnerable, no matter who they are, no matter what their class,

their race, their status. No one should have been surprised that I supported

stronger enforcement of Title IX, more training for investigators, more

services for complainants, systematic assessments of the state of enforcement

on college campuses, and other tough remedies. What surprised many,

however, was that I was one of 28 Harvard professors who signed a letter

opposing Harvard University’s new sexual harassment and sexual assault

Rape, I insisted, is a crime to which women—

including me—feel uniquely vulnerable, no

matter who they are, no matter what their class,

their race, their status.

I
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policies, policies introduced ostensibly in response to pressures from the

Department of Education.

When I was a lawyer, I understood how inadequate the law was in addressing

sexual violence at all. I worked for changes to the retrograde definition of rape

in statutes around the country and their disrespectful treatment of rape

victims, laws that were a throwback to medieval conceptions about women. I

lobbied for rape shield laws that limited the defense counsel’s cross-

examination of a woman about her prior sexual experiences. So little did the

law trust a woman’s account of rape that some states required that a woman’s

accusations be corroborated by independent evidence, a requirement to

which no other crime victim was subject. The definition of the crime focused

on the woman’s conduct, whether she had resisted “to the utmost;” a simple

“no” did not suffice. To the extent that the man’s conduct was considered at

all, the statutes required that he use force before his acts amounted to rape;

drugging a woman, or having sex with one wholly incapacitated by alcohol,

was not enough. And date rape was never prosecuted no matter what the

circumstances. 

But I was also a criminal defense lawyer. I understood more than many how

unfair the criminal process could be, how critical the enforcement of a

defendant’s rights were to the integrity and, even more, to the reliability of the

criminal justice system. I understood what it meant to have a defendant’s

liberty hanging in the balance, how long terms of imprisonment could wreak

havoc on the lives of defendants and their families. I appreciated the stigma of

the very accusation, which persists—especially today on the Internet—even if

the accused is exonerated. And I understood the racial implications of rape

accusations, the complex intersection of bias, stereotyping, and sex in the

prosecution of this crime. 

I reconciled the pressures pushing me in opposite directions by choosing not

to represent men accused of rape, while bringing civil lawsuits for women

against the universities or the building owners that failed to provide them

with adequate security, or against psychiatrists and psychologists who

sexually abused them. I steered clear of prosecutions for rape—except for one

case.

A young man, a freshman at a local college at the time the incident happened

and a friend of a former roommate of mine, was referred to me. (In my
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memoir, I call him “Paul.”) He’d had sex with a classmate, his very first sexual

encounter; he believed his classmate had consented. And while we can never

know what went on between them, the facts—her actions, her words, the

testimony of others—made her charges wholly unconvincing. A few examples:

She went out of her way to invite him to her parents’ home a short time after

the sex to stay for the weekend. Nine months after their sexual encounter, she

claimed to have been raped and mentioned his name following the breakup of

a different relationship and her hospitalization for depression. She accused

Paul during a conversation with her father, but accused another male student

while speaking to a classmate. Witnesses reported nothing out of the ordinary

that evening, no evidence of drinking, no impairment, not even anxiety about

what had occurred. Her account itself was improbable, internally inconsistent,

and contradicted by the evidence and the testimony of her own classmates.

While from decades of work on rape and my women’s rights advocacy, I

understood that this young woman could be telling the truth—that her

behavior in the days and weeks after the sex, and even her multiple accounts

of what went on, could be explained by post-traumatic stress disorder, or

simply embarrassment—her account seemed unlikely.

By the late 1980s, when the accusations against Paul were brought, the

women’s movement had succeeded in making some of the changes for which I

and others had fought. The popular media finally reported on the horror of

date rape and its consequences. District attorneys and police belatedly began

to prosecute the offense. The definition of rape changed in states across the

country, although progress was far from uniform. Gone was the mandatory

corroboration requirement and limitless attacks on a woman’s “chastity,”

whatever that meant in the late 20th century. Still, we were a long way from

adequately dealing with these issues. There were many jurisdictions where

change came slowly or not at all, where prosecutors and even courts not so

subtly sided with perpetrators and blamed victims. 

While I believed that Paul had been wrongly accused, and would be

exonerated, true to my practice I declined to represent him. I asked one of my

law partners to step in, and then watched with horror as the prosecution

unfolded. 

The atmosphere surrounding date rape had changed more dramatically than I

had appreciated, at least in Massachusetts. The district attorney, though he
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fully understood the weaknesses of the case, felt compelled to bring the

charges lest he face political repercussions, for being yet another politician

ignoring a woman’s pain. Even the grand jury ignored their serious doubts

about the case and indicted Paul. As I later learned from one of its members,

they felt comfortable indicting Paul because I was rumored to be representing

him and they assumed he would be acquitted. And the judge—with life tenure

—likewise felt the pressure. The judge was critical; my partner decided to

waive the jury when a program on date rape was aired on the eve of the trial.

While the judge expressed his skepticism throughout the trial—every single

comment of his pointed to reasonable doubt about Paul’s guilt—his verdict

was “guilty.” He did not say so explicitly, but the message seemed clear. If he

acquitted Paul, he would be pilloried in the press. “Judge acquits rapist,” the

headlines would scream. But if he convicted Paul, no one would notice.

I took over the appeal. The brief my firm filed was what I described as a

feminist brief: Just because the legal system has moved away from the view

that all rape accusations are contrived does not mean it must move to the view

that none are. This conviction was not just technically imperfect, I argued, it

was a true injustice. I was successful. The Massachusetts Supreme Judicial

Court reversed Paul’s conviction on a procedural error, the trial court’s

evidentiary rulings. The prosecutor could have retried the case, but,

thankfully, chose not to do so.   

After decades of feminist advocacy (the case establishing the right to choose

abortion in Massachusetts, the first introduction of Battered Woman

Syndrome in a defense to a murder charge, and on and on), I was picketed by

a women’s rights group when I spoke on a panel following the reversal of

Paul’s case; I was a “so-called women’s rights attorney,” one sign announced,

simply because I had represented a man accused of rape. When I explained

why, including the fact that I believed he was innocent, a demonstrator yelled,

“That is irrelevant!” The experience was chilling; to the picketers, a wrongful

conviction and imprisonment simply did not matter. Paul would have been

Just because the legal system has moved away

from the view that all rape accusations are

contrived does not mean it must move to the

view that none are.
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incarcerated, but for my firm’s advocacy and the appellate court’s

independent review. Still, advocacy and appellate review could only go so far:

Though the charges against Paul were dropped, he was expelled from the

college he had been attending; he struggled to reapply years later and finally

get his degree. Worse yet, he continues to suffer from the stigma of the

accusation to this day, many, many decades later.

As a federal judge, I did not have much occasion to address the issues with

which I had been so concerned as a lawyer. Rape is principally a state, not

federal, crime. I did deal with accusations of sexual harassment in the

workplace, fully appreciating the extent to which sexual harassment obstructs

equal opportunity and discriminates against women.  I wrote articles decrying

the state of civil rights enforcement in the federal courts. And on the criminal

side, while I did everything I could to mitigate the harsh effects of onerous

drug sentencing, I had no problem sentencing sex traffickers as harshly as the

law allowed.

Still, I could not forget Paul’s case. It shaped the context in which I saw the

university sexual assault controversy.  As in the ’80s, women mobilized against

institutions that had woefully failed to deal with sexual violence and sexual

harassment. While the movement had successfully raised public awareness

about violence and harassment in homes, on the streets, and in workplaces,

many police, prosecutors, and courts were stuck in an earlier era of victim-

blaming. And progress seemed to have stalled at the doors of the academy,

where at least some institutions still dissuaded women from bringing

complaints while they shielded alleged perpetrators.

 

n the summer of 2014, Harvard issued its new Sexual Harassment

Policy and Procedures. It contained both new procedures for when

students are accused of Title IX violations and new definitions of the

covered conduct. While ostensibly in response to the Office for Civil Rights’

pressures, they were released without OCR’s approval. In some respects, they

go beyond what the 2011 “Dear Colleague” letter spelled out. 

OCR has clearly mandated that universities and colleges evaluate accusations

of rape under a preponderance of the evidence standard. A preponderance of

the evidence is in fact the lowest standard of proof that the legal system has to

I
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offer. In effect, if the evidence leans in favor of the victim to any degree, say

50.01 percent, that is sufficient. OCR’s rationale was that this was the standard

for suits alleging civil rights violations, like sexual harassment. True enough,

except for the fact that civil trials at which this standard is implemented

follow months if not years of discovery—where each side finds out about the

other’s case, knows the evidence and the accusations, and has lawyers to ask

the right questions. Not so with the new Harvard regime, which has no

lawyers, no meaningful sharing of information, no hearings. It is the worst of

both worlds, the lowest standard of proof, coupled with the least protective

procedures.

The new standard of proof, coupled with the media pressure, effectively

creates a presumption in favor of the woman complainant. If you find against

her, you will see yourself on 60 Minutes or in an OCR investigation where your

funding is at risk. If you find for her, no one is likely to complain.

But Harvard’s new policy goes further than OCR’s mandated preponderance

standard. Harvard establishes a fact-finding process that takes place entirely

within the four corners of a single office, the Title IX compliance office. The

Title IX officer has virtually unreviewable power from the beginning of the

proceeding to its end. The officer deals directly with the complaining witness,

advises her, determines if the case should be investigated, proceeds to an

informal or to a formal resolution. If there is a formal investigation, the Title

IX officer appoints and trains the “Investigative Team,” which consists of one

investigator, who is also an employee of the Title IX office, and a designee of

the school with which the accused is affiliated. The investigative team notifies

the accused of the written charges, giving him one week to respond. While he

has a short deadline, there is no time limit for the complainant’s accusations,

no period of time within which she must complain—what the law calls a

statute of limitations. 

Thereafter, the team interviews the parties and, if it deems appropriate,

witnesses identified by the parties as well as any others it decides to consult.

The team issues a final report on a preponderance standard and working

jointly with the Title IX officer—who was in fact involved in the investigation

throughout—may provide recommendations concerning the appropriate

sanctions to the individual schools. There is an appeal, but it is to that same

Title IX officer and only on narrow grounds. While the final sanction is
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determined by the individual school, the fact-findings on which that sanction

is based—this critical administrative report—cannot be questioned.

As the letter of the 28 faculty members noted, this procedure does not

remotely resemble any fair decision-making process with which any of us

were familiar: All of the functions of the sexual assault disciplinary

proceeding—investigation, prosecution, fact-finding, and appellate review—

are in one office, we wrote, and that office is a Title IX compliance office,

hardly an impartial entity. This is, after all, the office whose job it is to see to it

that Harvard’s funding is not jeopardized on account of Title IX violations, an

office which has every incentive to see the complaint entirely through the eyes

of the complainant.

Nothing in the new procedure requires anything like a hearing at which both

sides offer testimony, size up the respective witnesses, or much less cross-

examine them. Nothing in the new procedure enables accuser and accused to

confront each other in any setting, whether directly (which surely may be

difficult for the accuser) or at the very least through their representatives. Nor

is there any meaningful opportunity for discovery of the facts charged and the

evidence on which it is based; the respondent gets a copy of the accusations

and a preliminary copy of the team’s fact findings, to which he or she can

object—again within seven days, a very short time—but not all of the

information gathered is necessarily included. Everything is filtered through

the investigative team, which decides the scope of the investigation, the

credibility of witnesses, and whom to interview and when. 

Nothing in the OCR’s 2011 “Dear Colleague” letter called for a proceeding

remotely like this. Indeed, the letter underscored the need for an “adequate,

reliable and impartial investigation of complaints, including the opportunity

for both parties to present witnesses and other evidence,” and to have access

to any information that would be used at the “hearing.” And while the 2014

White House “Not Alone” report mentioned that some schools had a “single,

trained investigator” doing “the lion’s share of fact finding,” as in Harvard’s

policy, it did not—and I would argue, should not—require such an approach. 

Nor is there any meaningful role for lawyers in the Harvard policy. The

parties may use a “personal adviser” who can be a lawyer, but that adviser

may not speak for their advisees at the only relevant stage in this policy, the

interview with the investigative team, “although they may ask to suspend the
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interviews briefly if they feel their advisees would benefit from a short

break.” (Indeed, this description sounds like a grand jury proceeding, which is

notoriously one--sided, controlled entirely by the prosecutor with no role for

the defendant’s lawyer, within the hearing room.) Harvard makes no

provision for representation of the accused, particularly for students unable to

afford counsel, as the letter of the 28 professors notes. Richer students will

have lawyers; poorer students will not. Nothing should prevent a university

with Harvard’s resources from providing lawyers for those who cannot afford

them, as, for example, Columbia University does. In contrast, the complainant

has advisers and advocates from the Title IX office at the outset of the

proceeding, advocates especially provided for under the policy. The

respondents are left to their own resources. 

As the 28 law school faculty members’ letter noted, even the definition of the

misconduct is skewed. The new Harvard standards governing sexual conduct

between students when both are impaired or incapacitated are “starkly one

sided” and “inadequate to address the complex issues involved in these

unfortunate situations involving extreme use and abuse of alcohol and drugs

by our students.” “Impairment” and “incapacitation” are not the same, under

the law. Sex with an individual who is incapacitated or unconscious, who does

not understand what is happening, is plainly egregious, and is rape by any

modern definition. But “impairment” because of alcohol is surely a different

matter. Worse yet, the policy is not equally applied: The accused’s

“impairment” based on drugs or alcohol is not at all relevant; it is not an

argument for his “diminished capacity” as it might be under the criminal law

of some jurisdictions. Instead, the policy treats him as if he were fully sober,

fully responsible for his acts. The complainant’s “impairment” is another

matter. If both parties are drunk, but not unconscious, not incapacitated, and

only impaired by their drinking, and they have sex, only he is responsible

under Harvard’s policy. 

In fact, there is no reason to believe that the students themselves define what

Professor Janet Halley of Harvard Law School calls “drunk/drunk” cases as

rape at all. While 10 percent of female MIT undergraduates in a recent study

identified themselves as having “been sexually assaulted,” 44 percent reported

having sex while being incapacitated by drugs or alcohol. Plainly, some of the

students did not regard sex under those circumstances as sexual assault. The

unfairness of this policy is nowhere clearer when the misconduct allegations
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are also the subject of a criminal investigation. The policy requires that the

respondent be advised to get a lawyer—again on his own dime—before he

provides any statement, but the investigation may well proceed at the

discretion of the Title IX office. And should that investigation continue—given

his silence—he stands a good chance of losing the disciplinary proceeding and

being subject to academic sanctions. At the same time, should a legal

prosecution end with dismissed charges or an acquittal, there is no provision

for a reconsideration of the academic sanctions.

Sexual assault advocates will argue that this is as it should be. It will be

traumatic for the complainant to confront her accuser, even if only through

her representatives rather than directly. It will be traumatic for the

complainant to be asked to repeat her story over again. A speedy resolution is

critical to her recovery, they would suggest. These arguments, however,

assume the outcome—that the complainant’s account is true—without giving

the accused an opportunity to meaningfully test it. However flawed, the way

we test narratives of misconduct—on whichever side—is by questioning the

witness, by holding hearings, by sharing the evidence that has been gathered,

by giving everyone access to lawyers, by assuring a neutral fact-finder. While

we know from the Innocence Project that even these “tests” can produce

wrongful convictions, they are at least more likely to produce reliable results

than the opposite—a one-sided, administrative proceeding, with a single

investigator, judge, jury, and appeals court.

Indeed, the Office for Civil Rights has agreed to investigate a claim of a

wrongful accusation of sexual assault at Brandeis University. A male student

was found guilty of assaulting his ex-lover, also a man. He claims that the

school’s investigation was skewed, that he was not permitted to respond fully

to the accusations, that his accuser had counsel while he did not, and that his

counter allegations were not sufficiently credited in Brandeis’s investigation.

In effect, the complainant is arguing that a flawed, unfair process undermines

his Title IX rights to equal participation in university life. While all of the

details of the Brandeis complaint are not clear at this time, to the extent that

Harvard’s new procedures mirror those of Brandeis, Harvard may also be

vulnerable to wrongful-accusation charges.

Some will say that all of this shows that a university has no business at all

dealing with sexual misconduct accusations, which amount to a crime. The
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police should be called; the sanction should not simply be suspension or

expulsion but prison. And in a criminal trial, there is no question about due

process; the accused has the benefit of all the rights guaranteed in the

Constitution. Indeed, Yale Law Professor Jed Rubenfeld argues that recourse to

university remedies rather than a criminal prosecution for rape trivializes the

offense, and may even enable serial predators to get away with their crimes.

Yet women are right to be skeptical about the criminal justice system—about

full-blown criminal trials and appeals and the toll they take on witnesses and

accusers, about the higher standard of criminal proof, beyond a reasonable

doubt, which, though justified by the risk of imprisonment, can leave many

claims un-redressed. To be sure, there is overlap between the two—when a

student accused of misconduct under Title IX is also vulnerable to a criminal

prosecution—but they cannot be mutually exclusive. In any event, Title IX’s

definition of sexual misconduct and sexual harassment is appropriately

broader, more nuanced than even the recent statutory definitions of rape.

While the colleges and universities abandoned their role as parens patriae (de

facto parents) decades ago, in a sense, Title IX has invited them back in,

policing sexual activities and misconduct—although, according to some

commentators, not paying enough attention to the conditions that make that

misconduct possible, like alcohol and drugs. Still, just because prison is not a

risk hardly means that Title IX disciplinary proceedings are without serious

consequences for those accused, and surely does not justify a process as one-

sided as is Harvard’s. 

There are plainly other options, other ways of protecting the rights of both

students who bring complaints and of those they accuse. The policy adopted

by Oberlin College offers an instructive counter-example. This is all the more

interesting, since Oberlin has a reputation as a left-wing and politically correct

college. Indeed, the college was widely ridiculed last year when a professor

proposed a conduct code requiring teachers to give “trigger warnings” when a

class included material that might upset some students. (Oberlin quickly

shelved that proposal.) Yet Oberlin’s procedure on sexual misconduct may be a

model for other schools.

Oberlin has devised a symmetrical due process proceeding. In language

suggested by the students, the parties to the case are termed “reporting party”

and “responding party” rather than victim and perpetrator. After a
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preliminary assessment, designed both to provide support to the complainant

and to determine whether there is reasonable cause to move to a fact-finding

panel, a disciplinary proceeding may be called. Both parties may present

information, call witnesses, and, in lieu of a cross-examination, may forward

questions that they want the panel to ask the other party. The three panelists

are trained administrators, none of whom is part of the Title IX office. “That

would be a conflict of interest,” says Meredith Raimondo, Oberlin’s Title IX

director. In the event that punishment is meted out, the responding party has

the right of appeal to the dean of students, who is also not affiliated with the

Title IX office. If the complainant feels the outcome is unfair, she may also

appeal. This policy was created by a task force that included students, faculty,

and administrators meeting over the course of 18 months. “We feel there can

be great harm when the process is seen as biased against reporting parties,”

says Raimondo, “and there can be great harm when it is perceived to be

biased against responding parties.”

 

eminists should be concerned about fair process, even in private

institutions where the law does not require it, because we should be

concerned about reliable findings of responsibility. We put our

decades-long efforts to stop sexual violence at risk when men come forward

and credibly claim they were wrongly accused. We put our work at risk when

the media can dredge up the shibboleths about false accusations of rape, a

collective “We told you so” tapping into old attitudes. The recent feeding

frenzy around Rolling Stone’s account of a gang rape at the University of

Virginia campus shows just how much damage can be done by the claim that a

rape report was flawed—damage to the women making the accusations, to the

men who are accused, and to the cause of combating sexual violence.

There is no question that we have to confront sexual misconduct on campus

and elsewhere as aggressively and comprehensively as we can. There is no

We put our work at risk when the media can

dredge up the shibboleths about false

accusations of rape, a collective “We told you

so” tapping into old attitudes.

F
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question that we have to lift the protection offered the star athlete, confront

the administrators more concerned with the man’s future than with a

woman’s trauma, challenge the atmosphere of impunity at fraternity houses

and social clubs. And we can do so without turning every disciplinary

proceeding into a full-blown trial, without imposing the maximum due

process protections, on the one hand, or an administrative Star Chamber, on

the other. It isn’t necessary to jettison every modicum of a fair process to

redress decades-long inattention to these issues. It never is. As I argued in

Paul’s case, we should not substitute a regime in which women are treated

without dignity for one in which those they are accusing are similarly

demeaned. Indeed, feminists should be concerned about fair process, not just

because it makes fact-findings more reliable and more credible, but for its

own sake. 

This article has been updated. 
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Universities’ mishandling of sexual assault allegations has been making the news -- but not in the way

feminist activists and progressive politicians had hoped. Swarthmore College settled a case brought in

federal court in Pennsylvania by an undergraduate wrongly expelled by means of a severely defective

disciplinary process. A federal court in New York rejected Colgate University’s motion to dismiss on the

pleadings former student Abrar Faiaz’s claim that in the rush to expel him for pushing two women, the

university falsely imprisoned him, and Colgate has not challenged his federal and state discrimination

claims. 

Slate's Emily Yoffe published a major story earlier this month recounting the University of Michigan's

grotesque violations of due process while investigating, prosecuting, and imposing onerous probationary

restrictions on sophomore Drew Sterrett, which finally drove him from the university but which left him

unable to secure acceptance elsewhere. Sterrett filed suit in federal court alleging that the school

deprived him of constitutional due process rights.

Yoffe contends that universities’ implementation of

procedures that presume guilt are an overcorrection

to “the often callous and dismissive treatment of victims.” But the abuses of power perpetrated by

university administrators and faculty that are now attracting national attention are anything but new.

Kangaroo courts have been a staple of university life for decades. And the abuses of power are anything

but incidental to the purpose of education as many administrators and professors conceive it. Indeed,

the abuses are committed in furtherance of that purpose.

University administrators and faculty increasingly mishandle allegations of sexual assault because of a

cluster of illiberal sentiments, habits of mind, and beliefs to which they subscribe and which, over the

course of 30 years or so, they have embedded in university education. This is the root cause of the

problem. No reform will succeed that does not address the culture of illiberalism that our campuses

cultivate.

To be sure, the mishandling of sexual assault encompasses the dismissing or covering-up of allegations

as well as the convening of pseudo-hearings that presume the accuser’s victimhood and the accused’s

guilt.

There can be no justification and no tolerance for coddling criminals on campus or blaming victims.

Universities must create an environment in which women can be confident that, in the event of sexual

assault, they can meet with well-trained administrators who will listen compassionately and help them

obtain necessary medical attention, get suitable psychological counseling, and speak to proper law

enforcement officials about filing criminal complaints.

The state-of-the-art abuses of power on campus, however, must be distinguished from the traditional

form of abuse of power. Ignoring or concealing charges of sexual assault to protect beloved coaches, star

athletes, and the offspring of wealthy donors is inexcusable -- and has always violated official university

policy. 

State-of-the-art abuses of power represent something quite different. Universities are now building

arbitrary and capricious authority into official disciplinary procedures. And our most distinguished

institutions of higher education are at the forefront in promulgating these mechanisms of injustice.

In October, 28 Harvard law professors issued a statement published in the Boston Globe protesting new

university-wide procedures for adjudicating accusations of sexual harassment and sexual violence. While

stressing their commitment to protecting students, the law professors observed that "Harvard has
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adopted procedures for deciding cases of alleged sexual misconduct which lack the most basic elements

of fairness and due process" and "are overwhelmingly stacked against the accused."

The law professors highlighted "the absence of any adequate opportunity to discover the facts charged

and to confront witnesses and present a defense at an adversary hearing," and "the failure to ensure

adequate representation for the accused, particularly for students unable to afford representation."

In addition, the Harvard legal scholars objected to "the lodging of the functions of investigation,

prosecution, fact-finding, and appellate review in one office and the fact that that office is itself a Title IX

compliance office [whose principle task is to root out discrimination against women] rather than an

entity that could be considered structurally impartial."

In the race to dismantle due process on campus, Harvard is not exceptional. Like many premier colleges

and universities, it has proved only too eager to comply with guidelines issued in 2011 by the Obama

administration Department of Education's Office for Civil Rights. The OCR threatened universities with

the loss of federal funding if they did not further weaken already weak due process protections for those

accused of sexual misconduct.

President Obama proclaimed that such steps are necessary to combat the war that he and his allies

maintain is being waged against American college women: One in five of them, he contended, will be

assaulted while in college. A just-released Justice Department study, however, refutes the president’s

flawed statistics. The actual number is about one in 53 -- still too many but vastly fewer assaults among

college students than the president asserts and, not surprisingly, also fewer than for non-students and

therefore not a reason to eviscerate venerable requirements of due process.

Harvard is particularly culpable for acquiescing to federal dictates and the president’s propaganda. The

law professors' well-reasoned criticisms did not move Harvard University President Drew Gilpin Faust

to withdraw or reform the university-wide policy even though the university’s enormous prestige and

staggering endowment -- in the neighborhood of $35 billion -- give Faust and her administration the

clout, were they so moved, to call the government's bluff by standing up for both the rights of

accusers and the rights of the accused.  

In bullying universities to secure convictions and to forget about fairness, the Obama administration

conscripts willing accomplices. Under the guise of liberal education, universities have been inculcating

an illiberal sensibility extending back to the generation currently controlling the executive branch.

Our universities have eroded liberty of thought and discussion. To control what is said and thought, they

have promulgated speech codes. They have created small "free speech zones,” effectively rendering most

of campus an unfree speech zone. And they have encouraged students to believe that they have a right to

not hear speech they find offensive and that the university has a duty to punish those who commit

offensive speech.

Our universities have glorified narrative, particularly victim narratives. Professors typically do not

invoke the notion of narrative to emphasize that facts must be grasped in context, but rather to

undermine the authority of facts and affirm the supremacy of subjective perceptions and personal

experience. All narratives are created by subjective viewpoints, but according to fashionable campus

doctrine -- and knee jerk campus reaction -- not all narratives are created equal. The subjective

viewpoints of alleged victims of Western civilization -- minorities and women -- possess superior moral

worth and political relevance.

Our universities have promoted a narrative that converts all women into victims and all men into

villains. This narrative originated among radical feminists but it has been widely internalized in

universities. It claims that discriminatory norms and nefarious institutions established by men to serve

male power render women unfree and incapable of thinking and fending for themselves. It legitimated

University of Virginia President Teresa Sullivan’s decision in late November, in swift response to what

has turned out to be an invented tale of a brutal gang rape reported in Rolling Stone, to suspend all

fraternities. Those women who think they are free to choose and capable of taking care of themselves

without intrusive university or government assistance only demonstrate the power of patriarchy to

delude and degrade them. And those men who think they are innocent are blind to the guilt they incur

from perpetuating, consciously or unconsciously, male privilege.

Accordingly, our universities have dismantled due process to serve what they regard as a higher

conception of social justice. Due process presumes innocence and declares guilt based on the accuracy of

specific allegations. In contrast, university justice implies that since all women are victims, all

accusations, even the false ones, capture a deeper truth. This peculiar notion of justice also gives rise to

the conviction that while a man may not have committed any of the specific infractions of which he is

accused, as a perpetuator and beneficiary of male privilege he is party to a vast criminal conspiracy and

therefore deserves whatever limited punishment university authorities mete out.

This illiberal fantasy world perpetuated by universities harms women as well as men. Campus

disciplinary procedures treat individual women as pawns to be manipulated in a larger struggle. They

dispose of individual men in the service of what they suppose to be a lofty cause. And they teach all

students to indulge a cavalier contempt for the supposedly simple-minded elements of due process,

which for centuries in the West have protected individuals against the abuse of power.



1/23/2019 The Demise of Due Process on Campus | RealClearPolitics

https://www.realclearpolitics.com/articles/2014/12/26/the_demise_of_due_process_on_campus_125037.html 3/3

Two measures are key to restoring to our campus that form of justice rooted in the dignity of the

individual to which the Constitution is dedicated and which is crucial to the future of freedom and

equality in America. The first is straightforward. We must end university involvement in the

investigation, prosecution, adjudication, and punishment of sexual assault. University personnel

generally have little or no training for these vitally important tasks, and universities have more than

demonstrated their incompetence and untrustworthiness. Instead, we must allow the police and the

courts to do their jobs, and hold them accountable when they don't.

The other measure is the work of generations. It involves restoring the integrity of liberal education, on

which depends the integrity of leaders in a free society.

 Peter Berkowitz is a senior fellow at the Hoover Institution, Stanford University.  His writings are posted at

www.PeterBerkowitz.com and you can follow him on Twitter @BerkowitzPeter.
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Accused College Rapists Have Rights, Too

The victims deserve justice. The men deserve due process.

By JUDITH SHULEVITZ

October 11, 2014

This August, Columbia University released a new policy for handling “gender-based” misconduct
among students. Since April, universities around the country have been rewriting their guidelines
after a White House task forceWhite House task forceWhite House task forceWhite House task forceWhite House task forceWhite House task forceWhite House task force urged them to do more to fight sexual assault. I was curious to
know what a lawyer outside the university system would make of one of these codes. So I sent the
document to Robin Steinberg, a public defender and a feminist.

A few hours later, Steinberg wrote back in alarm. She had read the document with colleagues at
the Bronx legal-aid center she runs. They were horrified, she said—not because Columbia still
hadn’t sufficiently protected survivors of assault, as some critics charge, but because its
procedures revealed a cavalier disregard for the civil rights of people accused of rape, assault, and
other gender-based crimes. “We are never sending our boys to college,” she wrote.

Columbia’s safeguards for the accused are better than most. For instance, it allows both accuser
and accused to have a lawyer at a hearing, and, if asked, will locate free counsel. By contrast,
Harvard, which issued a new code in July, holds investigations but not hearings and does not offer
to obtain independent legal assistance. But Steinberg, like most people, hadn’t realized how far
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the rules governing sexual conduct on campus have strayed from any commonsense
understanding of justice.

Most colleges that do allow lawyers into sexual-misconduct hearings or interrogations do not
permit them to speak, though they may pass notes. Students on both sides must speak for
themselves. This presents a serious problem for a young man charged with rape (and in the vast
majority of campus cases, the accused are men). On one hand, if he doesn’t defend himself, he’ll
be at a disadvantage. On the other, if he is also caught up in a criminal case, anything he says in a
campus procedure can be used against him in court. Neither side may cross-examine witnesses to
establish contradictions in their testimony. A school may withhold the identity of an accuser from
the accused if she requests anonymity (though it may choose not to). Guilt or innocence hinges on
a “preponderance” of evidence, a far lower standard than the “beyond a reasonable doubt” test
that prevails in courtrooms. At Harvard, the Title IX enforcement office acts as cop, prosecutor,
judge, and jury—and also hears the appeals. This conflation of possibly conflicting roles is
“fundamentally not due process,” says Janet Halley, a Harvard Law School professor whose areas
of expertise include feminist legal theory and procedural law.

How did this shadow judicial system become the norm on college campuses? Don’t blame
universities entirely. In 1997, the U.S. Department of Education’s Office for Civil Rights (OCR)
started telling colleges how to handle sexual-misconduct cases, resting its authority on Title IX,
the 1972 law prohibiting discrimination on the basis of gender. (Students have always been able to
file police charges.) Since then, the government has issued many guidances and revisions;
Congress has passed bills. The clarification that did most to change schools’ approach to
misconduct was the “Dear Colleague” letter of 2011. Among other things, this document
requested schools to lower their standard of proof and to conclude all proceedings swiftly,
apparently without regard for the timing of any criminal investigation. If a school violates any of
the many rules or recommendations, OCR may put it on the list of 84 colleges under
investigation, a public-relations disaster. OCR could also disqualify it from receiving federal
funding, which could mean shutting it down.

University officials I’ve talked to are upset about the policies they’re being asked to write, though
none would say so on the record. But Brett Sokolow, who runs a law practice that advises both
universities and students, said administrators tell him they feel overwhelmed by the difficulty of
handling sexual-misconduct cases and the expectation that they’ll pass Solomonic judgments
about complicated sexual encounters to which there may have been no witnesses and which often
involve heavy drinking. OCR requires schools to train investigators as well as the panelists who
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hear cases, but they are rarely trained well. “We run four-day trainings for campus investigators,”
says Sokolow. “When these folks come out of it, if they’re novices, they’re not ready.”
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There is no question that many women who have made accusations of rape or assault have been
shockingly mistreated by their schools. But since the “Dear Colleague” letter, more than 20
lawsuits have been filed against colleges by men punished for sexual misconduct, and lawyers
believe there will be many more such lawsuits in the next few months. In some of these cases, the
facts are too messy to be shoehorned into the master narrative of predators and victims that
dominates discussions of campus sexual assault. A few reveal details about the way some schools
handle people under investigation that are themselves disturbing.

A suit filed this spring against Colgate University suggests that, in their eagerness to protect the
vulnerable, schools may be too quick to act on the presumption of guilt. In 2013, an ex-girlfriend
accused a male undergraduate of having, a year earlier, pushed her so hard she fell. She noted that
one of his former girlfriends had obtained a no-contact order against him—she too had been
pushed and fell against a table, cutting her head, although the man and that woman remained
friendly and she declined to join the complaint. The young man’s lawsuit and Colgate’s response
offer very different accounts of what happened next, but the facts that Colgate does not dispute
are these: Before questioning the student, Colgate had already prepared a letter of interim
suspension. He didn’t know this. The man was never given the option to seek counsel, even
though the allegations could have led to a criminal investigation. (Colgate’s reply to this assertion:
“no right to counsel existed.”) He was questioned for several hours, well into the night.
Immediately afterward, his interrogator told him he was suspended, offered him a ticket to his
home in Bangladesh, and explained that he could participate in any hearing via Skype or
telephone. When the student said he didn’t want to miss classes or the chance to defend himself,
security officers escorted him to a room in the basement of a dorm and kept him there, under
guard, for two nights. The room had neither cell reception nor Wi-Fi, so at first, he had no way to
get in touch with anyone. When he asked to be released, he was told he was free to return to
Bangladesh. He finally managed to contact a faculty adviser who helped him find temporary
accommodation off-campus.

The student, who was expelled, is charging the school with false imprisonment, among other
things. Case law on temporary student suspensions indicates he was entitled to a hearing to
determine whether his was necessary; this was not offered. Whatever he did—and if true, the
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charges are serious—the school went outside the bounds of decency, and perhaps its own
authority, by treating him as guilty before hearing his case.

A dispute at Brandeis reveals the difficulty of distinguishing between actionable abuse and
relationships gone sour. According to The Washington PostThe Washington PostThe Washington PostThe Washington PostThe Washington PostThe Washington PostThe Washington Post and other reports, a gay couple dated
for nearly two years, then broke up. Six months later, one ex-boyfriend accused the other of
assaulting him by waking him up in the middle of the night and “aggressively” seeking sex,
touching him without consent, and not giving him personal space in the bathroom. The other
man said the worst he had done was kiss his boyfriend while he was sleeping. The accused was
found guilty of sexual misconduct and invasion of privacy and given a disciplinary warning and
ordered to complete training in sexual-assault prevention. Outraged at what he saw as an
insufficient punishment, the accuser organized protests. (One featured 50 students holding signs
with their mouths taped shut.) OCR is investigating whether the accused student was denied a
fair hearing—possibly the first time it has taken action on behalf of the accused in this kind of
case.

So what should colleges do about sexual assault? In February, RAINN, the Rape, Abuse, and Incest
National Network, wrote to the White House task force wrote to the White House task force wrote to the White House task force wrote to the White House task force wrote to the White House task force wrote to the White House task force wrote to the White House task force to argue that complaints should be dealt
with by the police. Victims’ rights advocates counter that the criminal justice system is insensitive
to rape victims and bad at securing convictions. Either way, universities view it as their right and
educational mission to create internal justice systems for their communities. The quickest fix
would be to upgrade their procedures: to ensure that the rights of both parties are equally
protected and that every administrator or faculty member involved is properly trained. If nobody
trusts the process—and right now, nobody appears to—campus unrest will only grow.

What’s happening at universities represents an often necessary effort to recategorize once-
acceptable behaviors as unacceptable. But the government, via Title IX, is effectively acting on the
notion popularized in the 1970s and ’80s by Andrea Dworkin and Catharine MacKinnon that male
domination is so pervasive that women need special protection from the rigors of the law. Men, as
a class, have more power than women, but American law rests on the principle that individuals
have rights even when accused of doing bad things. And American liberalism has long rejected the
notion that those rights may be curtailed even for a noble cause. “We need to take into account
our obligations to due process not because we are soft on rapists and other exploiters of women,”
says Halley, but because “the danger of holding an innocent person responsible is real.” 
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Sexual Harassment Guidelines
By Gwendolyn Bradley

The AAUP applauded recent efforts by the Department of Education’s Office for Civil Rights to address
systemic gender inequalities in the US educational system by instructing institutions to develop clear
procedures to address sexual harassment and violence.

In two letters sent to the Office for Civil Rights over the summer, the AAUP’s staff and president and the
chair of the AAUP’s Committee on Women in the Academic Profession also expressed concern about two
aspects of the advice the office issued to institutions in April.

The first matter of concern is the suggestion that in order for an institution’s grievance procedures to be
consistent with Title IX standards, the institution must use a “preponderance of evidence” standard,
demonstrating that it is more likely than not that sexual harassment or violence occurred. Given the
seriousness of accusations of harassment and sexual violence and the potential for accusations, even false
ones, to ruin a faculty member’s career, the AAUP believes, in cases where the administration needs to
show cause for imposing a severe sanction, that the “clear and convincing” standard of evidence—
demonstrating that it is highly probable or reasonably certain that the sexual harassment or violence
occurred—is the appropriate standard. The Association’s widely adopted Recommended Institutional
Regulations on Academic Freedom and Tenure provides that, in dismissal cases, “the burden of proof that
adequate cause exists rests with the institution and will be satisfied only by clear and convincing evidence in
the record considered as a whole.”

A second matter of concern is the potential for violation of the academic freedom of those faculty members
who teach courses that directly address sex and sexuality. Courses on topics such as the literature of
HIV/AIDS or human sexuality might make some students uncomfortable while also being necessary for their
education.
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The AAUP supports the contention of the Office for Civil Rights that “schools need to ensure that their
employees are trained so that they know to report harassment to appropriate school officials, and so that
employees with the authority to address harassment know how to identify and report sexual harassment
and violence.” The AAUP would add that any training for faculty, staff, and students should explain the
differences between educational content, harassment, and “hostile environments” and that a faculty
member’s professional judgment must be protected.

The AAUP’s Sexual Harassment: Suggested Policy and Procedures for Handling Complaints (1995) provides
the following guidelines for identifying speech or conduct that constitutes sexual harassment: “Such speech
or conduct is reasonably regarded as offensive and substantially impairs the academic or work opportunity
of students, colleagues, or co-workers. If it takes place in the teaching context, it must also be persistent,
pervasive, and not germane to the subject matter. The academic setting is distinct from the workplace in
that wide latitude is required for professional judgment in determining the appropriate content and
presentation of academic material.”
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