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INTEREST OF AMICUS CURIAE 
 

The Foundation for Individual Rights in Education, known as FIRE, is a nonpartisan, 

nonprofit, tax-exempt educational and civil liberties organization dedicated to promoting and 

protecting individual rights, including the right to due process, at our nation’s institutions of 

higher education. In its 20 year history, FIRE has defended constitutional liberties on behalf of 

thousands of students and faculty. In the interest of protecting student and faculty rights at our 

nation’s colleges and universities, FIRE has participated as amicus curiae in many significant 

cases such as the case before this Honorable Court. 

The ultimate decision in the appeal of this matter will affect not only the parties, but also 

the students nationwide for whom FIRE advocates. Since 2011, more than 420 lawsuits have 

been filed by students alleging that they were denied a fair hearing in on-campus misconduct 

proceedings. This is a rapidly developing area of the law, and these cases—including the instant 

case—are working their way through the courts of various states. Each new decision issued has 

an immediate and nationwide impact on the due process rights of college and university students. 

For this reason, FIRE urges that this Court grant the applicants writ and review this matter.  
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LAW & ARGUMENT 
 

I. Introduction 
 

This case concerns whether a university may execute an end-run around a court’s finding 

that the expulsion of two students was unconstitutional by indefinitely suspending those students 

while the university appeals the court’s decision.  

Louisiana State University Health School of Dentistry student Jennifer Thien took an 

online quiz for an ill friend. A mutual friend, Gina Nguyen, knew that Jennifer had done so. Both 

are now Plaintiffs in this action. Allegations of cheating at LSU are ordinarily handled by the 

Student Affairs Committee (SAC). In an SAC proceeding, students are entitled to numerous due 

process protections, including the right to a detailed description of the charges, the right to be 

accompanied to the hearing by an advisor, the right to present documentary evidence and call 

witnesses, and the right to cross-examine adverse witnesses. Pls’ Pet. for Damages, at 5–6. 

Rather than present Thien’s alleged misconduct and Nguyen’s inaction to the SAC as a 

case of cheating, however, an LSU dean exercised her “discretionary authority” to instead deem 

it a case of “unprofessionalism.” In so doing, the dean routed the charges against Thien and 

Nguyen through the Academic Performance Advancement Committee (APAC), an obscure 

organ that the trial court found has “no defined purpose for its creation” and “no written rules or 

procedure that governs its existence.” Thien et al. v. Bd. of Supervisors of La. State Univ., No. C-

657157 (La. Dist. Ct. July 6, 2018). Instead of a hearing before the SAC, with all of the attendant 

procedural protections, the two women met individually for interviews with members of the 

APAC, who then deliberated briefly before deciding to expel them from the dental school. 

The trial court ruled that the wholly discretionary decision to send the case to the APAC 

instead of the SAC, as well as the procedures used by the APAC, “clearly violated the plaintiffs’ 

rights to procedural and substantive due process under the State and Federal Constitutions.” The 

court ordered Thien and Nguyen “immediately reinstated” to LSU’s dental school. Id.  

FIRE suggests to this Court that by granting LSU a suspensive appeal from the trial 

court’s decision, the appeals court has essentially allowed LSU to effectuate a punishment that 

the trial court declared unconstitutional. That same trial court found that a suspensive appeal was 

not warranted given the Code of Civil Procedure’s clear pronouncements on suspensive appeals 

of permanent injunctions. The granting of a suspensive appeal prevents Thien and Nguyen from 

continuing their dental education for an extended period of time while the case is appealed. For 
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Thien and Nguyen—and almost all similarly situated students—a multi-year suspension will 

have the same effect as an expulsion, forcing them, for financial reasons, to seek an alternative 

career path. This result is unjust.  

While the question before this Court is, on its face, a narrow procedural question of 

Louisiana law, its answer will have important implications for the due process rights of students 

around the country. A wave of litigation regarding the way universities adjudicate student 

misconduct is reshaping the relationship between higher education and the judiciary, and every 

ruling in this area of the law is closely watched by universities, their attorneys, advocates, and 

courts around the country. If Thien’s and Nguyen’s lives remain in limbo for years despite the 

clear finding of unconstitutionality by the trial court, universities will be effectively empowered 

to knowingly take unlawful action against students.  

II. Universities frequently discipline students using vague or unwritten policies that 
violate students’ due process rights. 

 
A. Arbitrary and capricious university actions deprive students of due process. 

 
For over 40 years, it has been the unmistakable holding of the Supreme Court of the 

United States that students must receive at least rudimentary due process before being expelled 

from state educational institutions. Goss v. Lopez, 419 U.S. 565, 574 (1975); see also Dixon v. 

Ala. State Bd. of Educ., 294 F.2d 150, 157 (5th Cir. 1961) (“[G]overnmental power to expel 

[students] . . . is not unlimited and cannot be arbitrarily exercised.”). This standard sets the floor 

for public universities such as LSU, which are not at liberty to deviate significantly from their 

own disciplinary procedures, or fail to apply any procedures at all, when punishing students.  

A university’s failure to apply a clear, cognizable, and readily discernable set of 

procedures when disciplining students is a textbook example of arbitrary and capricious action—

and it is antithetical to long-recognized student due process rights. See Paine v. Bd. of Regents, 

355 F. Supp. 199 (W.D. Texas 1972), aff’d, 474 F.2d 1397 (5th Cir. 1973) (automatic suspension 

from college for alleged drug offenses violated student due process rights for failing to provide 

even basic procedures). In I.F. v. Administrators of the Tulane Educational Fund, the court 

found that a student’s due process rights were “presumptively violated” when the college failed 

to state the burden of proof, the procedures for how students could present evidence, or the 

process by which evidence would be considered by the school. 131 So. 3d 491, 499–500 (La. Ct. 

App. 2013). Likewise, in De Jesus v. Penberthy, a student’s due process rights were violated 
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when a university hearing board’s utter lack of cognizable procedures “left the Board without an 

adequate basis to resolve the key issue in the dispute.” 344 F. Supp. 70, 75 (D. Conn. 1972); see 

also Doe v. Pa. State Univ., 336 F. Supp. 3d 441, 449–50 (M.D. Pa. 2018) (due process violated 

when university failed to provide “any guidelines in . . .  [the university’s] Code of Conduct & 

Student Conduct Procedures guiding . . . [the university investigator] in his task or cabining his 

discretion”); Babcock v. New Orleans Baptist Theological Seminary, 554 So. 2d 90, 93, 97 (La. 

Ct. App. 1989) (decision to withhold a student’s degree by summarily finding him “unfit” 

without providing notice or a hearing was “grossly unfair and arbitrary”). 

Even when universities afford some procedures, courts regularly find due process 

violations in situations where colleges depart from their stated rules. For example, in Furey v. 

Temple University, the university’s numerous “failures to comply with the Temple Code” and 

“the accumulation of mistakes at each step of the process” resulted in a disciplinary proceeding 

devoid of due process. 884 F. Supp. 2d 223, 259 (E.D. Pa. 2012). Where there is “significant and 

unfair deviation from . . . [university] procedures,” courts will find a due process violation. Doe 

v. Pa. State Univ., 276 F. Supp. 3d 300, 309–10 (M.D. Pa. 2017); see also Doe v. Rector & 

Visitors of George Mason Univ., 149 F. Supp. 3d 602, 620 (E.D. Va. 2016) (due process violated 

because “[i]t is clear from the record that the process afforded to plaintiff included certain 

deviations from GMU’s own established policies and procedures”).  

B. Universities frequently punish students using unwritten or impermissibly vague 
procedures. 

LSU’s abuse of discretion is unfortunately a common occurrence on college and 

university campuses. FIRE’s case archives demonstrate that institutions across the country 

frequently take serious disciplinary action against students in ways that leave those students with 

little meaningful opportunity to defend themselves. 

In recent years, for example, many colleges and universities have dramatically lowered 

the procedural protections available to students accused of sexual misconduct on campus. 

Students are often found guilty of sexual misconduct without a hearing, without meaningful 

notice of the charges against them, and without the opportunity to present evidence and call or 

cross-examine witnesses. As a result, since 2011, there have been more than 420 state and 

federal lawsuits brought against universities by students who allege they were denied 
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fundamental fairness in campus sexual misconduct adjudications.1 Many of the courts to hear 

these cases have been appalled by the total lack of any meaningful process offered to students 

who, like the students in the instant case, are facing serious, life-altering consequences. 

A federal judge in Massachusetts, for example, ruled in Doe v. Brandeis University that 

Brandeis had denied a student basic fairness in a sexual misconduct adjudication process that 

was decided, without a hearing, by a single investigator. The judge wrote that the student “was 

required to defend himself in what was essentially an inquisitorial proceeding that plausibly 

failed to provide him with a fair and reasonable opportunity to be informed of the charges and to 

present an adequate defense.” Doe v. Brandeis Univ., 177 F. Supp. 3d 561, 607 (D. Mass. 2016). 

In doing so, the judge held, Brandeis had “substantially impaired, if not eliminated, an accused 

student’s right to a fair and impartial process.” Id. at 573. 

Similarly, in holding that the University of California, Santa Barbara had violated the due 

process rights of a student accused of sexual misconduct, a California appellate court found it 

“ironic that an institution of higher learning, where American history and government are taught, 

should stray so far from the principles that underlie our democracy.” Doe v. Regents of the Univ. 

of Cal., 28 Cal. App. 5th 44, 61 (Cal. Ct. App. 2018). And as the instant case illustrates, the lack 

of fairness and transparency in campus judiciaries is hardly limited to the issue of sexual 

misconduct.  

Last summer, a New York state appellate court ruled that the State University of New 

York at Buffalo violated a student’s due process rights when it disciplined him for harassment 

and weapons possession without “any evidence, much less substantial evidence” of his guilt. In 

finding for the student, the court stated: 

[W]e are compelled to express our dismay at respondent’s cavalier attitude toward 
petitioner’s due process rights in this case, and we remind respondent—and all 
other colleges and universities, particularly state-affiliated institutions—of their 
unwavering obligation to conduct student disciplinary proceedings in a manner 
that comports with fundamental notions of due process for the accused, that 
renders determinations consistent with the facts, and that respects the presumption 
of innocence to which all students are entitled.2 
 
Another egregious example of universities’ disregard for students’ due process rights is 

Valdosta State University’s (VSU’s) treatment of former student Hayden Barnes. Barnes, 

                                                
1 Samantha Harris & KC Johnson, Lawsuits by Students Accused of Sexual Misconduct, 
4/4/2011 through 3/11/2019, https://docs.google.com/spreadsheets/d/e/2PACX-
1vQNJ5mtRNzFHhValDrCcSBkafZEDuvF5z9qmYneXCi0UD2NUaffHsd5g4zlmnIhP3MINYp
URNfVwSZK/pubhtml#.  
2 Hill v. State Univ. of N.Y. at Buffalo, No. 18-00205, at 2 (N.Y. Sup. Ct. App. Div. July 6, 
2018). 
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concerned about the environment, vigorously protested VSU’s plans to construct two new 

parking garages on campus. He created a collage of images related to his protest and posted it on 

Facebook. Interspersed with the images were lines of text opposing the construction, one of 

which referred to it as the “Zaccari Memorial Parking Garage” – a reference to the fact that the 

university’s then-president, Ronald Zaccari, had expressed his hope that the garages’ 

construction would be an important part of his legacy as VSU president.3   

Several weeks after posting the collage, Barnes returned to his dorm to find that a notice 

of administrative withdrawal had been slipped under his door, identifying him as a “clear and 

present danger” to the campus and giving him 48 hours to vacate his dormitory. This 

administrative withdrawal was a drastic departure from any of VSU’s disciplinary policies and 

procedures.4  

Barnes filed a federal lawsuit alleging free speech and due process violations, and a court 

ultimately found Zaccari personally liable for violating Barnes’ due process rights, holding that 

he disregarded clearly established law regarding the right of students facing disciplinary action to 

receive notice of charges and a hearing. Barnes v. Zaccari, 757 F. Supp. 2d 1313 (N.D. Ga. 

2010), aff’d, 669 F.3d 1295 (11th Cir. 2012). 

Last year, Syracuse University took indefensibly arbitrary and unfair action against 

members of a fraternity after someone, without permission, sent videos of a private, satirical 

roast hosted by the fraternity to the student newspaper. One of the skits from the roast mocked a 

fraternity member for his conservative political beliefs through a skit about a fictitious racist and 

anti-Semitic fraternity; another depicted a fraternity member as “brain dead” and “retarded” due 

to being “chronically whipped by his controlling girlfriend.” Stripped of their satirical context, 

the videos provoked backlash and calls for the university to impose discipline.  

Within 24 hours of the first video becoming public, Syracuse suspended the fraternity, 

and just days later, it fired an adjunct professor who questioned the university’s handling of the 

situation, cryptically stating that he was no longer qualified to teach Syracuse students because 

of the “misalignment between [his] values and those of the college.” The fraternity was 

permanently banned with no opportunity to appeal. Moreover, 18 individual students involved in 

the videos were charged with a litany of conduct code violations—and barred from attending 

                                                
3 Letter from William Creeley, Found. for Individual Rights in Educ., to Erroll B. Davis Jr., 
Chancellor, Univ. Sys. of Ga., Oct. 23, 2007, available at https://www.thefire.org/fires-letter-to-
chancellor-of-the-university-system-of-georgia-erroll-b-davis-october-23-2007. 
4 Id. 
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classes or university functions until the judicial process was completed.5 The students were tried 

as a group and suspended for up to two years. Several of the students are currently suing the 

university.6  

Catawba Valley Community College (CVCC) suspended a student, without a hearing, for 

comments he made on CVCC’s Facebook page criticizing a deal the college had entered into 

with a credit card company. The day after he posted his comments, he was pulled out of class by 

a CVCC administrator and told he could not return. Accused of violating a vague policy that 

prohibited conduct “contrary to the best interest of the CVCC community,” he was suspended 

without a hearing and banned from campus for two semesters.7  

III. A suspensive appeal would allow the university to implement a punishment that a 
court has already found unconstitutional. 

 
Following this Court’s own time standards, it could take up to 2.5 years to completely 

appeal a standard civil case, measured from the time a motion for a trial date is made to a final 

ruling from this Court.8 That estimate itself notes appeals will take longer in certain Circuits, 

including the First Circuit, from which this case originates.9 Indeed, the facts of this case arose in 

Spring 2017; following this court’s guidance, even a ruling favorable to the appellees could, 

conceivably, come down after they would have graduated and become practicing dentists, but for 

the unconstitutional actions of LSU.10   

                                                
5 Letter from Ari Cohn, Found. for Individual Rights in Educ., to Kent Syverud, President, 
Syracuse Univ., May 4, 2018, available at https://www.thefire.org/fire-letter-to-syracuse-
university-may-4-2018. 
6 Julie McMahon, 5 Theta Tau brothers in Syracuse frat video file lawsuit against university, 
SYRACUSE.COM, Apr. 25, 2018, https://www.syracuse.com/su-
news/2018/04/5_theta_tau_brothers_in_syracuse_frat_video_file_lawsuit_against_university_1.h
tml. 
7 Letter from Cynthia L. Coulter, Executive Officer of Student Services, Catawba Valley Comm. 
Coll., to Marcus Bechtol, Oct. 5, 2011, available at https://www.thefire.org/notice-of-suspension-
from-cvcc-to-marc-bechtol. 
8 See generally La. Sup. Ct., Rules of Court, Rule G, Section 6, available at 
http://www.lasc.org/rules/supreme/PartGSection6.asp. Assuming nine months allocated for the 
time between a motion for trial and the trial court disposition corresponds to roughly 274 days 
(30.5 days per month, then rounding down), the maximum potential time includes 105 days from 
payment of costs to lodge a civil appeal; 175 days from the lodging of the appeal and the 
argument; 70 days from the argument to the appellate opinion; 120 days from the filing and grant 
of the writ application; 90 days from the grant to the argument; and 168 days for a ruling, 
assuming a case heard at the start of one six-week cycle is decided at the end of the following 
six-week cycle. That is a potential total of 912 days, or 2.4986 365-day years; thus, 
approximately 2.5 years. 
9 Id. at n.3. 
10 Assuming the handbook’s harshest punishment for cheating—a 30-day suspension—had been 
issued, appellees would have completed their second year in either the spring or summer of 
2017. That places completion of their fourth year in the present spring or summer. The summer 
semester ends in August; this Court estimates a potential total of 258 days from the grant to the 
decision. See supra note 7. Assuming March 1 as a start point, 258 days after March 1 is 
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The federal system takes just as long to vindicate a right; as of September 2017, the 

median time it took a federal district court to complete a trial during the prior year was 25.2 

months.11 The net result is that a student subjected to unfair discipline by a university and forced 

to resort to the court system faces a constructive suspension often much longer than any 

reasonable discipline under the circumstances. 

Such delays provide an incentive for schools to prolong litigation, even—and 

especially—when the school’s conduct is constitutionally indefensible. If LSU is permitted to 

leave these sanctions in force during an appeal, the message to every other LSU student is to 

accept unjust punishment shorter than a two-year suspension, because attempting to defend their 

constitutional rights will result in a delay at least that long. While adding two more years to this 

case would not deter an institution that has held classes for 159 years, it is a substantially longer 

time to ask appellees to wait for an opportunity to complete an education, earn employment in a 

field, and pay back the substantial loans incurred for the privilege.  

Permitting a suspensive appeal would undermine the significance of not only the trial 

court’s ruling in this case, but also the entire framework for due process that the courts have 

carved out over time. For example, courts have attached significance to the duration of the 

suspension,12 the adequacy of the notice of charges and potential penalties,13 the neutrality of the 

decision-maker,14 and how reasonable the application of a rule is to a particular set of facts.15 If 

suspensive appeals are granted to trial court determinations of unconstitutional discipline, these 

cases cease to have meaning for any student facing suspensions shorter than the appeals process. 

State institutions will now have practically unreviewable discretion to violate student rights for 

years at a time without fear of meaningful judicial review.  

There is no indication the legislature of this state intended to make any student discipline 

shorter than 2.5 years functionally immune to judicial review. This Court must not make it so 

through inaction.  

                                                                                                                                                       
November 14, more than three months after the anticipated graduation from the harshest 
enumerated sanction. 
11 ADMIN. OFFICE OF U.S. COURTS, TABLE C-5: U.S. DISTRICT COURTS—MEDIAN TIME 
INTERVALS FROM FILING TO DISPOSITION OF CIVIL CASES TERMINATED, BY DISTRICT AND 
METHOD OF DISPOSITION, DURING THE 12-MONTH PERIOD ENDING SEPTEMBER 30, 2017, 
available at https://www.uscourts.gov/sites/default/files/data_tables/jb_c5_0930.2017.pdf. 
12 Goss v. Lopez, 419 U.S. 565 (1975). 
13 BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 574 (1996). 
14 Haygood v. La. State Bd. of Dentistry, 2011–1327 (La. App. 4 Cir. 9/26/12), 101 So.3d 90, 
writ denied, 2012–2333 (La. 12/14/12), 104 So.3d 445. 
15 Dixon v. Ala. State Bd. Of Educ., 294 F.2d 150, 157 (5th Cir. 1961). 
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IV. Conclusion 
 

For the reasons stated above, amicus Foundation for Individual Rights in Education urges 

this Court to reverse the appellate court’s decision to grant the Board a suspensive appeal.  
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