
Governor Greg Abbott 
Office of the Governor 
P.O. Box 12428 
Austin, Texas 78711-2428 

Re: FIRE’s Opposition to SB 212 and HB 1735 

Dear Governor Abbott, 

I am writing on behalf of the Foundation for Individual Rights in Education (FIRE) to urge 
you to veto SB 212 and HB 1735—bills that will have disastrous consequences for free speech 
and due process on Texas’ college campuses.  

FIRE is a nonpartisan nonprofit organization dedicated to defending the free speech and due 
process rights of students and faculty at institutions of higher education nationwide. While we 
support the general goal of both bills to ensure that allegations of sexual misconduct are 
addressed appropriately on campus, the approach taken by the legislation is deeply 
problematic.  

Problems with SB 212 

SB 212 promulgates an unconstitutionally broad definition of sexual harassment and makes 
failure to report this ill-defined form of sexual harassment a crime—a one-two punch that will 
be devastating to free speech and due process on campus.  

Unconstitutional Definition of Sexual Harassment 

The first problem with SB 212 is that it employs an unconstitutionally broad definition of 
sexual harassment in the educational context. In Davis v. Monroe County Board of Education, 
526 U.S. 629, 651 (1999), the Supreme Court of the United States defined student-on-student 
sexual harassment as unwelcome conduct on the basis of sex “that is so severe, pervasive, and 
objectively offensive that it can be said to deprive the victims of access to the educational 
opportunities or benefits provided by the school.” 

Instead of tracking the Supreme Court’s precise definition, SB 212’s definition of sexual 
harassment in the educational context prohibits conduct that “is sufficiently severe, 
persistent, or pervasive that the conduct interferes with a student's ability to participate in or 
benefit from educational programs or activities at a postsecondary educational institution.” 
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This definition departs from the Supreme Court’s Davis standard in several ways that appear 
as slight changes in wording, but which seriously threaten student and faculty speech rights 
on campus.  

First, the definition contains no requirement that the speech or conduct in question be 
objectively offensive, thus conditioning the permissibility of speech on the subjective reaction 
of the listener. Under the bill’s broad, untethered definition, it does not matter if the listener’s 
objections are reasonable or not; if the speaker continues despite an individual’s objection, 
however subjective or unreasonable that objection may be, it constitutes sexual harassment. 
Because regulations that condition speech on subjective listener reaction place free speech 
rights at the mercy of the most sensitive listeners, courts have repeatedly struck down such 
policies. See, e.g., DeJohn v. Temple University, 537 F.3d 301, 318 (3d Cir. 2008) (because 
university policy failed to require that allegedly sexual harassing speech “objectively” created 
a hostile environment, it provided “no shelter for core protected speech”); College Republicans 
v. Reed, 523 F. Supp. 2d 1005, 1014 (N.D. Cal. 2007) (striking down university policy and
noting that “speech or expressive conduct cannot be banned because of ‘a mere desire to avoid
the discomfort and unpleasantness that always accompany an unpopular viewpoint.’”)
(internal citation omitted); Bair v. Shippensburg University, 280 F. Supp. 2d 357, 369 (M.D. Pa.
2003) (striking down university harassment policy on overbreadth grounds because
“regulations that prohibit speech on the basis of listener reaction alone are unconstitutional
both in the public high school and university settings.”); Dambrot v. Central Michigan
University, 839 F. Supp. 477, 482 (E.D. Mich. 1993) (striking down university harassment
policy as unconstitutionally overbroad; per the policy, “[i]f the speech gives offense it is
prohibited.”); Doe v. University of Michigan, 721 F. Supp. 852, 863 (E.D. Mich. 1989) (striking
down university harassment policy on First Amendment grounds: “Nor could the university
proscribe speech simply because it was found to be offensive, even gravely so, by large
numbers of people.")

Second, the legislation would label speech that is merely severe, but neither persistent nor 
pervasive, as sexual harassment. The Davis Court itself explained at length why a single 
instance of “severe” speech would be insufficient to establish sexual harassment: 

Moreover, the provision that the discrimination occur “under any education 
program or activity” suggests that the behavior be serious enough to have the 
systemic effect of denying the victim equal access to an educational program or 
activity. Although, in theory, a single instance of sufficiently severe one-on-one 
peer harassment could be said to have such an effect, we think it unlikely that 
Congress would have thought such behavior sufficient to rise to this level in 
light of the inevitability of student misconduct and the amount of litigation that 
would be invited by entertaining claims of official indifference to a single 
instance of one-on-one peer harassment. 

Davis, 526 U.S. at 652–53 (internal citation omitted). This passage indicates that the Supreme 
Court did not intend to allow or require schools to regulate speech that fails to meet the Davis 
standard’s precise threshold for severity, pervasiveness, and objective offensiveness. 
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Finally, the Supreme Court’s Davis standard requires more than mere “interference with a 
student’s ability to participate.” Instead, the Court required that the conduct “can be said to 
deprive the victims of access to the educational opportunities or benefits provided by the 
school.” Id. at 650. Because “interference” may be subjectively experienced, the Court’s 
precision here is necessary to preserve the expressive rights of all students.  

Further, we note that the bill contradicts the proposed federal Title IX regulations, which, if 
adopted, will require schools to use the Davis standard set forth above.1 While the proposed 
regulations are not yet final, it would be unwise to enact a statutory definition that would 
likely place Texas’ colleges and universities on an immediate collision course with the federal 
Department of Education’s Office for Civil Rights.  

Mandatory Reporting and Criminalization 

After promulgating an unconstitutionally broad definition of sexual harassment, SB 212 
proceeds to require employees who, through their employment, learn of a potential instance 
of sexual harassment (under the defective definition discussed above), sexual assault, dating 
violence, or stalking to report the incident to the institution’s Title IX apparatus, or face not 
just termination but criminal penalties. The bill reads: 

An employee of a postsecondary educational institution who, in the course and 
scope of employment, witnesses or receives information regarding the 
occurrence of an incident that the employee reasonably believes constitutes 
sexual harassment, sexual assault, dating violence, or stalking and is alleged to 
have been committed by or against a person who was a student enrolled at or an 
employee of the institution at the time of the incident shall promptly report the 
incident to the institution's Title IX coordinator or deputy Title IX coordinator. 

While SB 212 allows the institution to designate some of its employees as confidential 
reporters, those employees are still required to file a report, provided they redact information 
that would violate the expectation of privacy of the students who confided in them. The bill 
criminalizes failure to report a potential incident and requires institutions to terminate any 
individual who fails to do so. 

SB 212’s reporting requirement, however well-intentioned, is fatally flawed. Taking the bill’s 
provisions together, the bill requires employees — under threat of termination and 
criminal prosecution — to report any and all expression that could conceivably satisfy 
an unconstitutionally broad definition of sexual harassment. Enacting these provisions 
into law will force employees — including university faculty — to over-report, lest they risk a 

1 Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal Financial 
Assistance, 83 Fed. Reg. 61462 (proposed Nov. 29, 2018) (to be codified at 34 C.F.R. pt. 106), 
https://www.federalregister.gov/documents/2018/11/29/2018-25314/nondiscrimination-on-the-basis-of-sex-
in-education-programs-or-activities-receiving-federal. 
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jail sentence, fine, and/or termination. This in turn will flood institutional Title IX offices 
with unmeritorious complaints, including instances of speech plainly protected by the First 
Amendment or institutional promises of freedom of expression. Sifting through this 
avalanche will squander institutional resources that could be far better devoted to pursuing 
serious complaints intentionally brought to the attention of Title IX officers.   

Applied to faculty, SB 212’s mandatory reporting requirements would pose a serious threat to 
academic freedom and student-faculty discussion. Professors have been arguing for several 
years that mandatory reporting rules also put them in an extremely difficult position, as they 
may be obligated to betray a student’s trust by sharing information that the student does not 
wish to share.2 Students may offer this information before a professor even has a chance to 
explain their obligation to report it. Additionally, when a discussion of sexual misconduct is 
germane to a particular course, SB 212’s mandatory reporting rule could significantly chill 
meaningful classroom conversations.  

For these reasons, SB 212 requires your veto. 

Problems with HB 1735 

HB 1735 is similarly flawed. The bill uses the same unconstitutional definition of sexual 
harassment as SB 212. On this basis alone, it should not be enacted.  

The bill sensibly allows institutions to proceed with internal complaints against a 
complainant’s wishes if the failure to do so would endanger the campus community, but does 
not provide the institution with the same ability to notify law enforcement under similar 
circumstances. While FIRE agrees that the default rule should encourage institutions to 
honor complainants’ requests for confidentiality, as the legislation itself acknowledges, 
sometimes doing so places members of the campus community in danger. Keeping law 
enforcement in the dark in these situations is dangerous. This bill would require it.   

Another problematic provision requires institutions to allow complainants or alleged 
perpetrators to drop courses in which both parties are enrolled without academic penalty. 
FIRE agrees that in some cases, allowing this will be appropriate. But automatically providing 
this right to every complainant sets up a dangerous incentive structure in which students who 
are struggling in a class after the “drop period” may be tempted to lodge a false or frivolous 

2 See, e.g., Sarah Brown, Many Professors Have to Report Sexual Misconduct. How Should They Tell Their Students 
That?, CHRON. OF HIGHER ED. (Aug. 16, 2018), https://www.chronicle.com/article/Many-Professors-Have-to-
Report/244294; Colleen Flaherty, Endangering a Trust, INSIDE HIGHER ED (Feb. 4, 2015), 
https://www.insidehighered.com/news/2015/02/04/faculty-members-object-new-policies-making-all-
professors-mandatory-reporters-sexual (“[W]hile faculty members overwhelmingly support their institutions’ 
transparency and accountability goals, many feel that mandatory reporting will hurt the cause more than help 
it.”). 
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claim against one of their classmates. Texas should not enact a state law that encourages false 
reports. 

The bill also fails to meaningfully take the procedural rights of accused students into account. 
For example, the bill does not require institutions to allow students to be represented by legal 
counsel during the proceedings. It does not require schools to offer meaningful opportunities 
to cross-examine witnesses. It does not require that schools provide accused students with the 
presumption of innocence by requiring the institution to prove each element of an alleged 
offense before it can hold the accused accountable. It does not even entitle an accused student 
to a live hearing.  

Institutions in Texas are already facing judicial rebukes for failing to provide sufficient due 
process to accused students. In fact, a recent case brought in the Northern District of Texas by 
a medical student accused of sexual misconduct resulted in the following statement from the 
federal court: 

[I]n cases, such as this one, where there are significant factual disputes over
whether the alleged misconduct occurred, additional procedural safeguards
may be required such as presentation of the actual incriminating evidence,
confrontation by adverse witnesses, and perhaps cross-examination of those
witnesses. And these additional safeguards are even more warranted in serious
cases where a student is permanently expelled from medical school for claims of
quasi-criminal conduct.3

The lack of procedural protections in this bill will likely result in continued lawsuits against 
institutions in the state for failing to conduct proceedings that comply with the requirements 
of due process. 

Addressing campus sexual assault is important and necessary, but Texas must do so with the 
rights of all students in mind. HB 1735 does not meet that standard and should be vetoed. 

3 Oliver v. Univ. of Tex. Sw. Med. Sch., No. 3:18-CV-1549-B, 2019 U.S. Dist. LEXIS 21289, at *38 (N.D. Tex. Feb. 11, 
2019).  



6 

Conclusion 

Crafting policy around sexual misconduct on college campuses is not easy, but the approaches 
taken in SB 212 and HB 1735 are destined to create more problems than they solve. Neither 
bill is constitutional, and both invite lawsuits the state will not likely win. We thank you for 
your attention to FIRE’s concerns, and hope you will veto these well-intentioned but deeply 
misguided bills. 

Respectfully, 

Joseph Cohn 
Legislative and Policy Director 




