
 

  

June 7, 2019 

The Honorable Governor Greg Abbott 

Office of the Governor 

P.O. Box 12428 

Austin, Texas 78711-2428 

Dear Governor Abbott, 

We write to urge your signing of SB 212 and HB 1735, two bills that would strengthen due process for 

both sexual assault survivors and the accused in campus-based disciplinary proceedings and promote 

uniformity in institutions’ responses to campus sexual assault. 

Contrary to recent assertions by the Foundation for Individual Rights in Education (FIRE), the bills are in 

harmony with Supreme Court precedent and the U.S. Department of Education’s proposed Title IX rule. 

Both bills were extensively negotiated in order to avoid such conflicts and earned broad, bipartisan 

support. 

TAASA is the unifying voice to end sexual violence in Texas. As the statewide coalition of rape crisis 

centers, advocates, and survivors, we are committed to fostering a culture that respects the fundamental 

rights and dignity of all people in Texas. Founded in 1982, TAASA is a trusted resource throughout the 

state for community education, legal services, youth outreach, law enforcement training, policy analysis, 

and legislative advocacy. 

Definition of Sexual Harassment 

In its June 6 letter, FIRE contends that the definition of “sexual harassment” found in HB 1735 and SB 

212 conflicts with Supreme Court precedent under Davis v. Monroe County Board of Education. 

However, Davis narrowly defined the standard for holding a school liable for monetary damages under 

Title IX,1 not the scope of schools’ broader authority to enforce prohibitions on sexual harassment—

including sexual assault—on their campuses. Neither SB 212 nor HB 1735 would affect schools’ scope of 

liability for acting with deliberate indifference toward sex discrimination—the sole issue decided in 

Davis. 

The Davis Court did not define a threshold below which schools are prohibited from responding to sexual 

harassment. In fact, the Court distinguished between the narrow circumstances in which a school’s 

deliberate indifference supports a claim for monetary damages, and more broadly “defining the scope of 

conduct that Title IX proscribes.”2 In conflating these concepts, FIRE mischaracterizes the Court’s ruling.  

                                           

1 Davis v. Monroe County Bd. of Ed., 526 U.S. 629, 639 (1999). 
2 Id. 
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This conflation leads to an absurd result. Highlighting a passage discussing the threshold for schools’ 

monetary liability under Title IX, FIRE asserts that the Davis Court “did not intend to allow or require 

schools to regulate speech that fails to meet the Davis standard’s precise threshold for severity, 

pervasiveness, and objective offensiveness.”3 Following from this conclusion, FIRE seems to argue that 

the Constitution requires schools to ignore sexual harassment until it has already become so severe, 

pervasive, and objectively offensive as to deprive a student of educational access. In other words, FIRE 

argues that schools must wait to act until it is too late. 

That position belies common sense, but it is also a misstatement of the Supreme Court’s Title IX 

jurisprudence. Only a year before Davis was decided, the Supreme Court acknowledged that in order to 

effectuate Title IX’s nondiscrimination mandate, it may be necessary to enact regulations to prohibit 

sexual harassment even in circumstances that would not support a claim for monetary damages.4 It has 

been with that recognition that the Education Department has recognized since 2001, and recognizes still 

today, the need for schools to intervene in sexual harassment even before it has become so severe, 

pervasive, and offensive that it has deprived a student of educational access.5 In addition to benefitting 

students’ well-being and educational access, this approach is a practical necessity for institutions. A 

requirement to ignore sexual harassment until it has already risen to the high Davis threshold would tie 

institutions’ hands and dramatically increase their liability risk. Such a policy would undoubtedly lead to 

more costly litigation for institutions, including public, taxpayer-funded schools. 

Far from conflicting with Supreme Court precedent, HB 1735 and SB 212 follow longstanding guidance. 

Both bills set out clear requirements for schools when they become aware of sexual assault and 

harassment on their campuses, whether the conduct at issue is sufficiently severe to trigger a formal 

investigation or not. These bills complement and better define schools’ existing duties under Title IX, 

including due process protections for both accused students and complainants. As a result, the bills would 

promote a standardized response to sexual violence and harassment in Texas, rather than a patchwork of 

regulations across the state’s many campuses. 

Finally, it is crucial to acknowledge that these are not merely academic distinctions. Schools’ responses—

or failures to respond—to sexual violence and harassment have serious consequences for students’ health, 

education, and campus safety. Data indicate that sexual harassment and assault are disturbingly prevalent 

in American postsecondary institutions. Sixty-two percent of women in college and 61% of men 

                                           

3 Joseph Cohn, Letter to Governor Greg Abbott at 2, June 6, 2019. 
4 Gebser v. Lago Vista Independent School District, 524 U.S. 274, 292 (1998)(“Agencies generally have authority to promulgate 
and enforce requirements that effectuate the statute’s nondiscrimination mandate, even if those requirements do not to 
purport to represent a definition of discrimination under the statute.”). 
5 See, e.g., 83 Fed. Reg. 61497, § 106.44(b)(3)(permitting a funding recipient to provide supportive measures to assist 
complainants in maintaining education access even when a  formal complaint cannot be sustained); U.S. Department of Educ., 
Office for Civil Rights, Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other Students, or 
Third Parties (2001)(discussing Gebser and Davis and distinguishing between definitions of “hostile environment sexual 
harassment” applicable in damages claims and less severe sexual harassment subject to administrative regulation.) 
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experience sexual harassment,6 and more than 1 in 5 women and 1 in 18 men are sexually assaulted.7 

Texas-specific research also indicates alarming rates of harassment and assault among students in this 

state. According to a 2017 survey of students across the 13-campus University of Texas System, 14% of 

all students reported experiencing sexual harassment perpetrated by faculty or staff, and 25% reported 

experiencing student-perpetrated sexual harassment.8 Twelve percent of UT-System students reported 

experiencing sexual touching without their consent, and 6% reported experiencing rape since enrolling at 

their institution.9  

Interaction with Proposed Title IX Rule 

FIRE asserts that SB 212 and HB 1735 contradict the U.S. Department of Education’s proposed Title IX 

rule, because, if adopted, the rule “will require schools to use the Davis standard” in responding to sexual 

harassment and sexual assault on campus.10 FIRE’s position reflects a mischaracterization of the Texas 

legislation, the proposed Title IX rule, or both. 

It is true that the proposed federal rule incorporates the definition of sexual harassment found in Davis: 

“unwelcome conduct on the basis of sex that is so severe, pervasive, and objectively offensive that it 

effectively denies a person equal access to the [school’s] education program or activity.”11 As a result, the 

proposed rule would have the effect of restricting the circumstances in which schools are permitted to 

formally investigate sexual harassment and sexual assault, requiring schools to dismiss formal complaints 

falling outside that definition.12 Even so, as the Department explains in its summary, the proposed rule 

provides institutions discretion to pursue disciplinary action in circumstances falling outside its definition 

of sexual harassment: 

The Department emphasizes that a recipient remains free to respond to conduct that does not meet 

the Title IX definition of sexual harassment, or that did not occur within the recipient’s program 

or activity, including by responding with supportive measures for the affected student or 

investigating the allegations through the recipient’s student conduct code, but such decisions are 

                                           

6 Catherine Hill & Elena Silva, Drawing the Line: Sexual Harassment on Campus, AAUW 17, 19 (2005), available at 
https://history.aauw.org/aauw-research/2006-drawing-the-line (noting differences in the types of sexual harassment and 
reactions to it). 
7 David Cantor et al., Report on the AAU Campus Climate Survey on Sexual Assault and Sexual Misconduct, Association of 
American Universities 13-14 (Sept. 2015), available at https://www.aau.edu/key-issues/aau-climate-survey-sexual-assault-and-
sexual-misconduct-2015. 
8 Busch-Armendariz, N. B., Wood, L., Sulley, C., Kammer-Kerwick, M., Kellison, B., McClain, T., Hoefer, S., Wang, A., Westbrook, 
L., Olaya-Rodriguez, D., Hill, K., & Wachter, K., Cultivating learning and safe environments: An empirical study of prevalence and 
perceptions of sexual harassment, stalking, dating/domestic abuse and violence, and unwanted sexual contact – The University 
of Texas System Academic Institutions, Austin, TX: Institute on Domestic Violence & Sexual Assault, The University of Texas at 
Austin at 18 (2017), available at https://sites.utexas.edu/idvsa/. 
9 Id. 
10 Cohn letter, supra note 3. 
11 83 Fed. Reg. 61497, § 106.30. 
12 83 Fe. Reg. 61498, § 106.45(b)(3). 

https://history.aauw.org/aauw-research/2006-drawing-the-line
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left to the recipient’s discretion in situations that do not involve conduct falling under Title IX’s 

purview.13 

In any case, no provision of SB 212 or HB 1735 would require schools to do more than they are permitted 

to do under the proposed rule. For example, SB 212, would require incidents of sexual harassment to be 

reported to the Title IX coordinator that may ultimately be dismissed pursuant to Section 106.45 of the 

proposed rule, but it would not require an investigation where the rule would prohibit it. That approach is 

a benefit to Texas students, because it would ensure the opportunity for institutions’ Title IX coordinators 

to connect students with support resources, even when disciplinary action is not permitted—a practice 

expressly permitted by Section 106.44 of the proposed rule and referenced in the excerpt above.14 

Similarly, HB 1735 would require schools to provide certain procedural protections when it initiates a 

student disciplinary proceedings for sexual assault, but it would not require a school to initiate such a 

proceeding where the proposed federal rule would prohibit it. 

FIRE also alleges that professors and other staff will potentially face prison time for not reporting certain 

incidents. Here, again, FIRE is reaching. SB 212 contains a provision for a class B misdemeanor for 

knowingly failing to report an incident to the Title IX coordinator, and a class A charge for intending to 

conceal the incident. HB 1735 does not contain any criminal penalties. 

Due Process 

Curiously, FIRE takes issue with HB 1735’s due process provisions, which set out clearer and more 

robust procedural requirements than federal regulations, and would make Texas a leader in ensuring due 

process for both sexual assault survivors and accused students. 

In any disciplinary process for sexual assault, sexual harassment, dating violence, or stalking, HB 1735 

would require a school to provide to both the respondent and the complainant (1) a prompt and equitable 

opportunity to present evidence and witnesses, (2) reasonable and equitable access to all evidence in the 

school’s possession, and (3) reasonable protections from harassment and retaliation during the pendency 

of the process. 

Yet, FIRE laments that these meaningful reforms are not good enough, and deserve the Governor’s veto, 

because they do not include the group’s comprehensive wish-list. 

Fair proceedings with strong due process protections benefit sexual assault survivors as much as the 

accused. For far too long, survivors have routinely faced disbelief, blame, and dismissiveness by 

institutions when they have sought safety and justice. Several students who experienced this treatment 

firsthand testified in favor of these bills in the House and Senate. The rights to thorough, impartial 

investigations, and equitable treatment throughout, are survivors’ rights as much as the rights of the 

                                           

13 83 Fed. Reg. 61475. 
14 83 Fed. Reg. 61497, § 106.44(b)(3) 
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accused. To squander these advances because they fail to conform to one group’s ideal would be to 

undermine the rights of survivors and accused students in a single stroke. 

Moreover, despite FIRE’s alarm over imminent legal conflict, the procedural protections set out in HB 

1735 were carefully drafted to avoid such conflict. For example, in the face of voluminous federal 

litigation15 and a federal regulatory framework subject to change with each presidential administration, 

codifying the right to counsel or the right to live cross-examination in state law would create a significant 

risk of legal conflict in years to come. Fortunately, the authors of both SB 212 and HB 1735 legislated 

prudently, along the contours of current and longstanding law. These efforts would help ensure that 

students in Texas will have a baseline level of procedural protections, while permitting schools to go 

further in the future, as the evolving legal landscape permits.  

Finally, FIRE seems to overlook the fact that HB 1735 includes invaluable direction to institutions on 

prevention programming that can help avoid violence and harassment before it occurs. Again, this stands 

to benefit all students, the institutions that serve them, and the state at large. Additionally, SB 212 would 

make Texas a leader in gathering data on the handling of campus sexual assault investigations so we can 

better understand the scope of the problem. All of these advances would be lost if the bills were vetoed. 

Conclusion 

There is no question that addressing sexual violence and harassment on college campuses is a difficult, 

complex endeavor. While federal regulations come and go, Texas should not wait to act to protect its 

students’ fundamental rights to safety, due process, and educational access. We applaud the authors of SB 

212 and HB 1735 for working to make Texas a leader on this front, and we thank you deeply for your 

longstanding commitment to survivors of sexual assault and abuse. 

Respectfully, 

 

Chris Kaiser 

Director of Public Policy & General Counsel 

                                           

15 See, e.g., Doe v. Univ. of Cincinnati, Case No. 1:16cv987 (S.D. Ohio Mar. 28, 2018)(affirming accused student’s preliminary 
injunction against his suspension on the ground that the denial of his right to confront his accuser violated his due process right 
to a fair hearing, but permitting methods of “circumscribed examination,” such as submitting written questions to a fact-finder, 
questioning in lieu of direct cross-examination). 


