
 

 

 
 
 
 

September 16, 2019 
President Garnett Stokes 
Office of the President 
MSC05 3300 
1 University of New Mexico 
Albuquerque, NM 87131-1001 

URGENT 
 

Sent via U.S. Mail and Electronic Mail (presidentstokes@unm.edu) 
 
Dear President Stokes: 
 
The Foundation for Individual Rights in Education (FIRE) is a nonpartisan, nonprofit 
organization dedicated to defending liberty, freedom of speech, due process, academic 
freedom, legal equality, and freedom of conscience on America’s college campuses. 
 
FIRE is deeply concerned about the findings of the UNM Office of Equal Opportunity 
concerning Nick Flor, a tenured professor at the University of New Mexico. In finding 
Professor Flor responsible for sexual harassment and retaliation without so much as a hearing 
or an opportunity to confront the complaining witness, UNM has violated the due process 
rights afforded to him under the Constitution.  
 
Statement of Facts 
 
The following is our understanding of the pertinent facts. Please inform us if you believe we 
are in error. 
 
In May 2018, Flor began an email correspondence with a 35-year-old graduate student, Jane 
Doe, after she introduced herself to him in a university copy room. Flor and Doe quickly 
struck up a friendship and began discussing how much they had in common and their desire to 
collaborate together on future projects. Early in this correspondence, Jane Doe asked Flor 



 

about the possibility of working for him as a graduate assistant, and Flor responded that he 
had $703 left over from a grant that he could potentially apply to hiring a summer assistant. 
Over the next several days, Flor and Doe continued to engage in increasingly intimate (but not 
yet sexual) correspondence, and Flor emailed someone within UNM about initiating the 
hiring process.  
 
Shortly thereafter, on May 24, 2018, Flor and Doe began to exchange emails of a sexually 
explicit nature. Around May 28, 2018, when Flor began responding more slowly to her emails, 
Doe began to express her unhappiness with the delays in his response time.  On June 1, 2018, 
for example, she noted in one email that “#YouAreReillyWhite”—a reference to another UNM 
professor who had asked Jane Doe to stop corresponding with him after he became 
uncomfortable with her attempts to initiate an intimate correspondence.  
 
Following more requests from Doe for romantic or sexual messages, Flor and Doe had one 
final sexually explicit exchange on June 5, 2018. Flor ceased all romantic and sexual overtures 
at that point, but continued to send amicable emails to Doe, including about the potential 
terms of a summer research position. Emails from this period show that Doe became 
increasingly upset about the change in Flor’s demeanor, writing “I want responses!” and “No 
babe WTF!” (a reference to the fact that he had previously referred to her in emails as “babe,” 
which she said “totally makes [her] feel a certain way... 😍💜).” 
 
On June 9, 2018, Flor sent Doe an email stating that they might not be able to be “super close 
friends like it started to be in the beginning” (a reference to the sexual correspondence), but 
that he would still like to work together: “8 hours, four weeks, diagram the flower reproductive 
ecosystem (pollen birds, bees), co-author paper. Shall we do it? That would be fun.”  
 
Doe responded on June 9 that she no longer felt they should work together, because she felt 
she would need to spend more than 8 hours on the project and did not want to be paid for only 
8 hours of work.   
 
On June 10, Doe sent Flor a number of emails complaining about the lack of romantic 
messages from Flor. She also expressed anger at Flor for taking literally her June 9 email 
about not wanting the research position, stating that he should not have “taken that angry 
email of mine at face value.” Flor did take her email at face value, informing Doe that because 
she had said she did not want to take the position, he had made plans to use the $703 in grant 
money for new equipment instead.  
 
Between June 17 and June 21, 2018, Doe sent Flor a series of emails alternately telling Flor she 
missed him and expressing anger at him for ending their romantic correspondence. Then, on 



 

June 24, 2018, she began threatening to send screenshots of their sexual correspondence to 
UNM administrative staff if he did not respond to her, stating:  
 

Imagine me replying to all of those [emails about the potential job] (with all of those 
ladies included) and say, “Has anybody heard from Nick? He sent me the attached 
correspondence on June 5th, and I have not heard much from him since?” I do not 
know what any of those ladies’ faces look like... Nonetheless, even though I do not know 
what their faces look like, it’s still fun to picture and imagine what their faces would 
look like if I were to send them those screenshots (attached) with that short message 
through the UNM email.  
 
Talk about the spread of propaganda, lmao. 
 
Not only would they blow a freaking gasket or two, and their minds would have 
exploded (beyond one’s own imagination), shortly thereafter that shit would spread 
like wildfire so rapidly and quickly, you (or anybody else) would not even know what 
happened, lol. 
 
I’m certain you do not find the whole scenario as humorous as I do.... 

 
These emails continued over a period of days.  
 
On June 27, Doe sent an email indicating that she was going to do things “that you would not 
believe I would do based off how you’ve acted and treated me.” That day, Flor contacted his 
department chair, Mary Margaret Rogers, to report harassing behavior by Doe. Rogers, a 
mandatory Title IX reporter, made a report to OEO, which initiated an investigation. When 
OEO met with Jane Doe on July 25, 2018, to discuss Flor’s allegations, Doe made a verbal 
complaint against Flor alleging quid pro quo harassment and retaliation.  
 
On March 15, 2019, OEO issued a final determination that Jane Doe was not responsible for 
harassment with respect to her conduct towards Flor because Doe’s sexual comments were 
not unwelcome. OEO’s report did not address the conduct that actually led Flor to complain of 
harassment—Doe’s emails threatening to expose their sexual communications if he did not 
continue engaging in them.  
 
On March 25, 2019, OEO issued a final determination that Flor was responsible for both quid 
pro quo harassment and retaliation, finding it was “more-likely-than-not that succumbing to 
[Flor’s] sexual written communications was implicitly a term or condition of [Doe’s] 
employment with [Flor]” and that Flor’s complaint of harassment was a preemptive response 



 

to Doe’s “intent to report their sexual acts” to the university (i.e., her emails saying it was “fun 
to picture and imagine what their faces would look like if I were to send them those 
screenshots” and discussing the “spread of propaganda, lmao.”) Flor has appealed this finding 
to the UNM Board of Regents.  
 
UNM Has Violated Flor’s Constitutional Due Process Rights 
 

A finding that a supervisor has engaged in quid pro quo harassment requires a showing of an 
“explicit or implicit promise of a benefit or threat of harm in exchange for sexual conduct.” 
Ulibarri v. State Corr. Acad., 139 N.M. 193, 199 (2006) (emphasis added). That a prospective 
supervisor and employee have engaged in a consensual, sexual relationship is not alone 
sufficient to establish this causal nexus. Even where a “manager is spurned and subsequently 
withholds anticipated benefits, it may set off alarm bells, but further evidence would be 
required before a charge of sexual harassment could be sustained.” Nichols v. Frank, 42 F.3d 
503, 512 (9th Cir. 1994). In the absence of “adverse job consequences” that “result from” the 
employee’s “refusal to submit to” conduct of a sexual nature, there “can be no legitimate claim 
of quid pro quo harassment.” Wilson v. Muckala, 303 F.3d 1207, 1221 (10th Cir. 2002) 
(emphasis added). 

The OEO findings letter is devoid of facts that would support a finding that Flor implicitly or 
explicitly conditioned employment on submission to sexual conduct. To the contrary, the 
email timeline makes clear that it was Jane Doe who clearly expressed, in an email on June 9, 
that she no longer wanted to work for Flor after he stopped engaging in the romantic/sexual 
email exchanges she wished to continue. Flor continued to extend the offer of employment 
following his cessation of romantic communications until Doe said she did not want the 
position. In other words, it was not Flor who conditioned the employment relationship on 
sexual conduct, but Doe. While the university may not believe his involvement in this 
relationship was wise, there is no evidence that it amounted to quid pro quo harassment. 
 
Moreover, it beggars belief to find that Doe’s obvious attempt to blackmail Flor into 
continuing to engage in a romantic correspondence by threatening to expose his intimate 
emails to people in his department (as quoted extensively on p.3, above) constitutes “good 
faith protected civil rights activity” against which Flor retaliated by complaining to his 
department chair of harassment.  
 
It is precisely to guard against this type of arbitrary and capricious decisionmaking that courts 
within the jurisdiction of the U.S. Court of Appeals for the Tenth Circuit have held that 
tenured faculty at public institutions are entitled to due process rights when potentially facing 



 

termination—as Professor Flor reasonably assumes he may be, given the seriousness of the 
charges. See Tonkovich v. Kan. Bd. of Regents, 159 F.3d 504 (10th Cir. 1998) (“Because 
Professor Tonkovich was a tenured professor, he possessed a property interest deserving of 
procedural due process protections.”) See also Jenkins v. Bd. of the Las Cruces Public Sch. Dist., 
2008 U.S. Dist. LEXIS 108744, *18 (D.N.M. Nov. 25, 2008) (“Under New Mexico law, non-
probationary public employees, who may be discharged only for good cause and by way of due-
process grievance procedures, have a constitutionally protected property interest in the right 
to continued employment.”)  
 
While the degree of process that is due varies depending on the particular circumstances of 
the case, courts in New Mexico and in the Tenth Circuit more generally have held that in a 
sexual misconduct case turning on the credibility of the parties, constitutional due process 
requires a hearing and an opportunity to cross-examine witnesses. As you likely know, in Lee 
v. University of New Mexico, the United States District Court for the District of New Mexico 
refused to dismiss a UNM student’s due process lawsuit against the university on the grounds 
that the student’s allegations “plausibly support a finding that his sexual misconduct 
investigation resolved into a problem of credibility such that a formal or evidentiary hearing, 
to include the cross-examination of witnesses and presentation of evidence in his defense, is 
essential to basic fairness.” Lee v. Univ. of N.M., No. 1:17-cv-01230, at *2-3 (D.N.M. Sept. 20, 
2018); see also Norris v. Univ. of Colo. – Boulder, 362 F. Supp. 3d 1001 (D. Colo. 2019) (“[W]ith 
the credibility of the parties in the investigation at issue, the lack of a full hearing with cross-
examination provides evidence supporting a claim for a violation of his due process rights.”) 
 
Credibility is a significant factor in Flor’s case. Jane Doe has a history of erratic behavior with 
UNM faculty, and Flor was not the first faculty member to file a harassment complaint against 
her. In addition, another professor who did not file a formal complaint against her cut off 
communications with her after becoming uncomfortable with the nature of her 
communications. (She has now filed a complaint against that professor that as well.) Had Flor 
been given the opportunity to ask questions of Jane Doe or of these witnesses during a proper 
hearing, he might have been able to call into question her credibility in this case—but UNM 
provided him no such opportunity. Not only was Flor unable to confront his accuser in any 
meaningful way (such as by cross-examining her or even by posing questions through a 
hearing panel), OEO did not even interview many of the individuals who Flor believed might 
have critical exculpatory information. These egregious denials of due process led to a finding 
of responsibility in his case that is wholly unsupported by the evidence.  
 
Conclusion 
 



 

FIRE hopes we are able to resolve this dispute discreetly and amicably. However, FIRE is 
committed to using all of the resources at our disposal to support Nick Flor throughout this 
process to a just and moral conclusion. Please spare the University of New Mexico the 
embarrassment of fighting against the Bill of Rights, by which it is legally and morally bound. 
We request a response to this letter by September 30, 2019. 
 
Sincerely, 
 

 
 
Samantha Harris 
Vice President for Procedural Advocacy 
 
cc:  
Camile Carey, Vice Dean, UNM School of Law 
Angela Catena, Title IX Coordinator 
Francie Cordova, Director, Office of Equal Opportunity 
Kevin Gick, Associate University Counsel 
Loretta Martinez, Chief Legal Counsel 
Emma Rodriguez, Associate University Counsel 
Douglas M. Brown, Chair, UNM Board of Regents 
Kimberly Sanchez Rael, Member, UNM Board of Regents 
Sandra K. Begay, Member, UNM Board of Regents 
Robert M. Doughty III, Member, UNM Board of Regents 
Marron Lee, Member, UNM Board of Regents 
Robert L. Schwartz, Member, UNM Board of Regents 
Melissa C. Henry, Student Regent 
 


