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 February 24, 2020 
 
Hon. Andrew T. Baxter, U.S. Magistrate Judge 
Federal Building and U.S. Courthouse 
P.O. Box 7396 
Syracuse, NY 13261-7396 
 
RE: Letter Response to Defendant’s Letter Motion for Protective Order (Dk#44), 
John Doe v. Syracuse, et al., No. No. 5:19-cv-190 (N.D.N.Y.)  
 

Your Honor, 
 
Plaintiff John Doe respectfully submits this Response to the Letter Brief of 

Defendants in the above-captioned case in accord with your February 6, 2020 Order and 
instruction during the parties’ telephonic conference memorialized in that Order.  Dk#43, 
44.  The Court should deny Defendants’ bid to fashion a special exemption from discovery 
for student disciplinary records that are plainly discoverable by sequestering the Title 
IX/disciplinary advisor role within its Counseling Center.   

I. BACKGROUND 

At issue are certain records of the “Advisor” to RP, Tekhara Watson.  RP is the 
Complainant in Syracuse’s underlying sexual misconduct proceedings.  Importantly and as a 
preliminary issue, no one at Syracuse has even examined Ms. Watson’s documents and 
records concerning RP’s and John Doe’s disciplinary proceeding.  Instead, both through 
counsel and via Affidavit submitted by Cory Wallack, Ph.D., Syracuse opines that Ms. 
Watson’s records may not be discovered despite Defendants’ professing to have no idea 
what they contain.   

Dr. Wallack can neither “confirm nor deny whether RP received counseling services 
from the Counseling Center.”  (Dk#44-1, ¶ 5.)  We do know, however, that Ms. Watson was 
RP’s advisor.  So there is no doubt about that.  Perhaps she was never “counseled” and only 
advised in the Title IX process. 

Following Defendant’s asseveration that Counseling Center documents “are created 
solely for the purpose of treatment” (id., ¶ 6); Dr. Wallack immediately contradicts herself by 
admitting that counselors like Ms. Watson provide both counseling and “support” services.  
(Id., ¶ 11.)  “Support” services include advice and advocacy about Syracuse’s Title IX policy 
and “the different processes involved.”  (Id., ¶ 12.)  Also without examining any records 
whatsoever, Syracuse ventures that Ms. Watson’s records “undoubtedly intertwine[]” 
“counseling and [procedural] support services.”  (Dk#44 at 3.)  Clearly “support services,” as 
advice concerning process within disciplinary proceedings against John Doe, are not 
treatment records and are not privileged.   
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The only conceivable privilege Ms. Watson could claim would be the patient-
therapist privilege (statutory in New York).  This is the only privilege Defendants argue for.  
It cannot apply to Ms. Watson’s role as “advisor” any more than an attorney could claim 
privilege for therapeutic advice, where an attorney resolved to “intertwine” mental health 
therapy with her practice of law.  See e.g., TVT Records v. Island Def Jam Music Group, 214 
F.R.D. 143, 144 (S.D.N.Y. 2003) (“The Second Circuit has made clear that only those 
[attorney] communications related to ‘legal … advice’ are protected) (quoting In re Grand Jury 
Subpoena Duces Tecum, 731 F.2d 1032, 1037 (2d Cir. 1984)).  The non-therapeutic records of a 
therapist do not enjoy the therapist’s privilege. 

 
A. The Advisor in Syracuse’s Disciplinary Process 

Defendants also fail to explain the role of the Advisor in the disciplinary process at 
Syracuse, which is to render procedural advice, not therapy.  As set forth in the Syracuse 
Bill of Rights, “all students have a right to … 10.  Be accompanied by an advisor of choice 
who may assist and advise a reporting individual, accused or respondent throughout the 
judicial or conduct process including during all meetings and hearings related to such 
process.”  Ex. A at 9.  The “Advisor,” as defined in Syracuse University’s (“Syracuse”) 
Student Conduct System Handbook (“Handbook”), is not therapeutic.  She or he provides 
procedural advice and advocacy advice in the process.   

Syracuse’s policy on sexual misconduct, unsurprisingly, does not mentioned 
treatment, therapy, or mental-health professional services whatsoever.  Here, the therapeutic 
role has no place.  In Part 10.4, Syracuse indicates: 
 

The complainant, respondent and witnesses involved in the case may be 
advised by an advisor of their choice. For a University-trained procedural 
advisor, parties may contact the Office of Student Assistance at 
315.443.4357. Procedural advisors, including attorneys where applicable, 
have no standing in the University investigation or in the University Student 
Conduct System proceedings, except to provide advice to their respective 
parties in a quiet non-disruptive manner. Advisors and attorneys when 
applicable, do not represent or speak for their respective parties.  

(Emph. added.) (Id., Part 10.4.)   
Syracuse does not address “intertwined” therapeutic and procedural counseling in 

defining the advisor in its sexual misconduct policy.  Instead, Syracuse is more preoccupied 
with denying students traditional legal representation in its process by making clear that 
attorneys may not speak for their clients in Syracuse’s campus courts.  (See also id., Part 10.6 
(“Both the complainant and the respondent are permitted to have a procedural advisor of 
their choice attend the meeting.  The procedural advisor will need to conform his/her 
behavior to the standards outline [sic.] in section 10.4”) (emph. added).)   

Syracuse admits that this is “advocacy” work.  Dk#44 at 2.  Then Syracuse 
backtracks, saying advocacy is “somewhat of a misnomer,” given that Syracuse’s policy 
muzzles the students’ advisors, who “do not advocate … in a pro-active or argumentative 
sense.”  Dk#44 at 2-3.  This equivocation cannot obscure that this advocacy/advisor role is 
not a treatment role. 
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B. Tekhara Watson’s Role as Advisor 

The evidence shows that it was exactly the role of procedural advisor that Ms. 
Watson filled in John Doe’s disciplinary proceedings.  In documents Syracuse claims refer to 
RP (although they have never been provided in unredacted form), Ms. Watson personally 
brought RP to Defendant Title IX Investigator Bernerd Jacobson so that Syracuse could 
initiate its Complaint against John Doe.  (Ex. B at DEF_001592-1593.)  Ms. Watson 
recruited the Complainant after RP had already expressed her wish not to pursue action 
against John Doe.   

Not coincidentally, Ms. Watson did so just as the Office for Civil Rights of the 
Department of Education came to campus to monitor Syracuse’s compliance.  This was in 
the midst of a general push to increase the prosecution of male students to combat a 
fictitious male “rape culture” supposedly rampant on Syracuse’s campus.  And Syracuse has 
also whipped itself into a fury by bandying about statistics that “one in four” female college 
students will be sexually assaulted on campus.  Whenever subjected to careful analysis, 
including in left-leaning publications like Slate and The Atlantic, these statistics have been 
repeatedly exposed as wildly exaggerated.1   

On December 2, 2016, RP expressed that she felt neither “fearful” nor “upset” by 
communications with John Doe; but after being recruited by Ms. Watson, she retroactively 
remembered feeling, “most likely in a state of shock.”  (Ex. C at DEF_000378.)  This is not 
about leaving students “to suffer in silence” as Defendants aver, raising the same 
exaggerated statistics that fuel campuswide trepidation with the fictitious male “rape culture” 
at Syracuse.  (Dk#44 at 2.)  It is about recruiting complainants. 
 To be clear, John Doe is not asking for RP’s psychiatric or therapy records.  He 
seeks discovery of Ms. Watson’s records in the possession of Syracuse concerning the 
disciplinary proceedings in which he was unfairly expelled.  Whether these are intertwined or 
not—it is impossible to know on this briefing because no one has actually examined a single 
Watson document—they are discoverable as John Doe’s disciplinary records and educational 
file because they concern him and Syracuse’s disciplinary proceedings against him, and they 
are in the possession of Syracuse. 

II. ARGUMENT 

A. Syracuse Cannot Decide What Supposed Statutory Protection Applies 

Syracuse expressly stated to this Court by email of February 4, 2020 that the records 
at issue are not subject to the Health Insurance Portability and Accountability Act of 1996 
(“HIPAA”).  Syracuse then claimed that they were “treatment records” under FERPA (the 
Family Educational Rights and Privacy Act, 20 USC § 1232g; 34 CFR Part 99), excluded 
from HIPAA’s protections, citing 45 CFR §160.103.  Now, Syracuse claims that they are not 
within FERPA either.  Dk#44 at 4.  Here Syracuse invokes 34 CFR §99.3(4)(ii), which 
excludes records “made, maintained, or used only in connection with treatment of the 

 
1 See e.g., Robby Soave, Panic Attack: Young Radicals in the Age of Trump (2019), 159-163; Evan 
Gerstmann, Campus Sexual Assault: Constitutional Rights and Fundamental Fairness (2019), 190-193, 196, 
200-201; Misleading through Statistics, in KC Johnson and Stewart Taylor, The Campus Rape Frenzy, 2d 
Ed. (2018), 43-67; How Prevalent Is Sexual Assault on Campus? In R.Shep Melnick, The Transformation 
of Title IX: Regulating Gender Equality in Education (2018), 158-161; Peter Yang, The Uncomfortable 
Truth About Campus Rape Policy, The Atlantic, Sep. 6, 2017, and The Bad Science Behind Campus 
Response to Sexual Assault, The Atlantic, Sep. 8, 2017; Emily Yoffe, The College Rape Overcorrection, 
Slate, Dec. 7, 2014.   
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student.”  By Syracuse’s own admission, however, the “advisor” or “support” records were 
not “only in connection with treatment.” 

Since the records are not under HIPAA or FERPA, Syracuse falls back on New 
York State law and a mishmash of professional ethics/conduct requirements.  Dk#44 at 3.  
Syracuse does not explain how the records at issue could fall outside of HIPAA and FERPA 
yet somehow come within N.Y. Mental Hygiene Law, § 33.13(c), which protects substantially 
the same kind of information, namely “clinical records or clinical information.”  See e.g. 
People v. Velasquez, 2015 NY Slip Op 25249, 49 Misc. 3d 265, 268, 14 N.Y.S.3d 661 (Crim.) 
(quoting § 33.13(c)).   

 
B. However Syracuse May Classify the Records, They Are Subject to Discovery 

by Court Order 

Regarding professional conduct standards, Syracuse concedes, as it must, that such 
records can be reached by order of this Court.  See 8 NYCRR §29.1 (exception for 
disclosure of information “authorized or required by law”).   

The same applies to § 33.13(c).  Here there is the same carveout that the Court has 
already applied to John Doe’s and RP’s FERPA records.  The Court should apply it again 
here:  Records may be disclosed “upon a finding that the interests of justice substantially 
outweigh the need for confidentiality.”  Compare Dk#44 at 3 (quoting Van Vlack v. Risha 
Handlers, 2017 N.Y. Misc. LEXIS 6832, *4-5 (Sup. Co., Dutchess Co., Apr. 17, 2017)); 
Order, Dk#42 at 1-2 (finding “plaintiff’s interest in obtaining certain educational records 
[including those of RP] outweighs the privacy interests … of other students referenced in 
those documents”). 

Furthermore, it is routine to reach treatment records of witnesses where they are 
relevant to a case.  This is not limited, as Syracuse suggests, to defendants’ attempts to reach 
plaintiffs’ treatment records, where plaintiffs seek damages for emotional harm.  Cf. Dk#44 
at 3-4.   

For example, a defendant in criminal proceedings can reach the treatment records of 
a witness.  “Where … a defendant demonstrates that the witness’s psychiatric records might 
contain exculpatory information, the proper course of action is for the prosecution to 
provide those records for in camera inspection.… The prosecution is not to decide for the 
court what is admissible or for the defense what is useful.”  People v Velasquez, 49 Misc 3d 
265, 269 (Crim. Ct., Bronx County 2015). 

Here John Doe seeks RP’s communications with Ms. Watson and Ms. Watson’s 
records and notes concerning RP and John Doe in her advisory role in the disciplinary 
process (or as Syracuse fancies it, the “support” role), not as a mental health professional.  If 
necessary, Syracuse should be ordered to submit the documents for in camera review, as the 
Court originally directed.  Dk#42.   

 
C. Syracuse Does Not Dispute the Relevance of the Records 

Significantly, Syracuse does not dispute the relevance of the records to John Doe’s 
case.  See e.g. Tankleff v. County of Suffolk, Docket No. CV 09-1207 (JS) (WDW), 2011 U.S. 
Dist. LEXIS 32740, at *18 (E.D.N.Y. Mar. 29, 2011) (ordering disclosure of HIPAA 
protected record where the disclosing party “does not argue that the document lacks 
relevance and suggested it may produce it pursuant to a court order”).  Syracuse cannot 
dispute relevance because Syracuse has never bothered to examine the records.   
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Syracuse instead makes a policy argument lamenting hypothetical harm that 
supposedly threatens allegedly fragile nonparties based on statistical scare tactics.  But this is 
neither established in evidence nor relevant.  The most effective protection for all students, 
complainants and respondents alike, would be to maintain a fair disciplinary process that 
reaches decisions based on evidence rather than a policy of advocacy for hypothetical 
victims.  Syracuse’s policy anxiety should not block John Doe’s access to evidence necessary 
to make his case.   

Even if Syracuse’s policy concerns were real, rather than hypothetical, they are of 
Syracuse’s own making.  Syracuse could have, but did not, separate the therapeutic role of 
counselors from the procedural role of advisors.  See e.g. Tubbs v. Stony Brook University, 343 
F. Sup. 3d 292, 315 (S.D.N.Y. 2018) (“pursuant to … the Code, that Plaintiff could have her 
Advisor present within the Hearing, but not her therapist”).  This would do more to protect 
hypothetical reporting parties than “intertwining” the role of counselor and advisor to 
recruit Complainants for Syracuse’s Title IX Office.   

III. CONCLUSION 

For the foregoing reasons, the Court should order the disclosure of the advisor 
records of Tekhara Watson with regard to John Doe’s disciplinary proceedings subject to the 
Parties’ already existing protective order or, if necessary, order Defendant Syracuse 
University to submit these documents to the Court for in camera review. 

 
Sincerely, 

 
Michael Thad Allen, Esq. 
for PLAINTIFF 

 

 
 

Certificate of Service 

I hereby certify that on the date specified in the caption of this document, I electronically 
filed the foregoing with the Clerk of Court, to be served on all parties of record via the 
CM/ECF system. 
 /s/ Michael Thad Allen 

Michael Thad Allen 
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