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February 10, 2020 
VIA CM/ECF 
Honorable Andrew T. Baxter 
United States Magistrate Judge 
Northern District of New York 
United States District Court 
Federal Building and United States Courthouse 
100 S. Clinton Street 
Syracuse, New York  13261 

Re: John Doe v. Syracuse University, et al.

Civil Action No. No. 5:19-CV-00190 (BKS/ATB) 

Dear Judge Baxter: 

We represent the Defendants in the above-referenced matter.  We write pursuant to the 
Court’s February 6, 2020 Text Order (Dkt. No. 43) which provides the parties the opportunity to 
submit additional briefing with respect to the confidentiality of counseling records maintained by 
Defendant Syracuse University (the “University”).  For the reasons set forth herein, Plaintiff’s 
request for counseling records involving a former University student, RP, (who is not a party to 
this action) should be denied. Defendants respectfully request that the Court issue a protective 
order precluding the production of confidential counseling records maintained by the University.  

On July 1, 2019, Plaintiff served a First Set of Requests for Production. Request No. 2 of 
Plaintiff’s Requests seeks “[a]ll document concerning RP.”1 Defendants timely objected to 
Request No. 2 on the basis that it seeks documents that are not relevant to the claims or defenses 
in this litigation, are not proportional to the needs of the case, and are protected by various federal 
and state laws, among other objections. Following briefing and a telephone conference,  this Court 
limited the scope of Request No. 2, and ordered the disclosure of specific documents involving RP 
(as set forth in Dkt. No. 42). This letter brief seeks to address a category of documents maintained 
by the University’s Counseling Center, including  “records regarding [Ms. Tekhara Watson, M.A., 
LMFT’s] communications with RP regarding her allegations of sexual misconduct by Plaintiff 
John Doe and the related hearings and appeals.”  

As set forth herein, the University’s Counseling Center and its state-licensed therapists are 
subject to state and federal privacy laws which prevent them from disclosing student records 
without written consent.  Moreover, it is critical the Counseling Center protects the confidentiality 
of its counseling records. The University and its Counseling Center emphasize to students that they 

1 RP is defined as “the student who alleged sexual misconduct against John Doe and on behalf of whom Syracuse 
brought the Title IX complaint against John Doe.”  
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have a confidential space for treatment, and that their counseling records will be kept confidential, 
regardless of whether they elect to report a sexual assault to law enforcement or the University’s 
Title IX office.  Without this guarantee of confidentiality, students’ use of the Counseling Center 
would plummet, and students would be left to suffer in silence.  This is all the more important in 
light of statistics demonstrating that only one-fourth of students who have experienced forced 
sexual penetration report that experience to the universities they are attending. See Association of 
American Universities Campus Climate Survey on Sexual Assault and Sexual Misconduct Project, 
October 2017 (https://www.aau.edu/sites/default/files/AAU-Files/Key-Issues/Campus-
Safety/AAU-Campus-Climate-Survey-FINAL-10-20-17.pdf at p. 35) (last checked February 10, 
2020). For these reasons, the Counseling Center does not release its counseling records to anyone 
other than the student and those individuals providing treatment to the student.  This limitation 
includes disclosure to the Office of University Counsel as well as the University’s outside counsel.  

Background 

The Counseling Center and its Sexual and Relationship Violence Response Team 

The Counseling Center provides the University’s students with confidential individual and 
group counseling regarding matters involving mental health, sexual and relationship violence, and 
substance abuse. See Declaration of Cory Wallack, Ph.D. (“Wallack Declaration”), ¶ 2.  The 
Counseling Center employs over twenty licensed clinicians, three administrative support staff, and 
four graduate students. Id. As part of its services, the Counseling Center houses a Sexual and 
Relationship Violence Response Team (“SRVRT”), which provides 24-hour confidential 
counseling and support to the University’s students who have experienced sexual or relationship 
violence. Id. at ¶ 3.  The SRVRT provides invaluable support to students who experience sexual 
assault, including ensuring future physical safety, and mitigating the mental and emotional harm 
caused by sexual assault. Id. During the relevant school year, 2016-2017, the SRVRT employed 
five licensed therapists, including Tekhara Watson, L.M.F.T. Id. at ¶ 4.   

Treatment Therapy Includes Counseling and Support Services 

SRVRT therapists provide treatment to students through counseling and support. See
Wallack Declaration, ¶ 11.  Treatment begins at the very first session between the student and the 
therapist, and may continue through the conclusion of any Title IX administrative process that 
occurs thereafter. Id. As part of ongoing counseling to students, SRVRT therapists provide critical 
support to students by advising them of their reporting options, whether it be with the City of 
Syracuse Police Department, the University’s Department of Public Safety, or the University’s 
Title IX office. See Wallack Declaration, ¶ 12.  SRVRT therapists also explain the different 
processes involved with each reporting option, including the University’s Title IX process. Id. If a 
student pursues a complaint with the Title IX office, SRVRT therapists provide support through 
ongoing counseling and by accompanying them to investigation interviews or at administrative 
hearings (if the student so requests). Id.

The “support” role is labeled as “advocacy.” See Wallack Declaration, ¶ 13.  However, the 
word “advocacy” is somewhat of a misnomer because SRVRT therapists do not advocate on behalf 
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of students in a pro-active or argumentative sense, nor do they advise students how to proceed, or 
make any sort of recommendations in that regard. Id. at 14.  Instead, by merely accompanying 
students (and simply being present) or by helping them navigate the University’s Title IX process, 
SRVRT therapists provide continued “emotional and mental health” therapy and support that is 
part of, and accentuates, the counseling services being provided. Id.  SRVRT therapists employed 
by the Counseling Center receive regular training to ensure they fully understand their role and do 
not recommend or advise on a particular course of action. Id.   

Sexual assault is a traumatic event that can have lasting physical and mental health 
consequences. See Wallack Declaration, ¶ 15.  Similarly, the Title IX process can be extremely 
difficult for a student who may be required to recount the details of the sexual assault. Id.  This is 
precisely the reason why SRVRT therapists remain available for students who experience sexual 
assault throughout the Title IX process. Id.  And this is why a student’s treatment records may 
reflect both counseling and support services provided by SRVRT therapists, as such information 
is undoubtedly intertwined. Id.  Yet regardless of whether information is intertwined, the records 
of SRVRT therapists such as Ms. Watson are privileged and confidential. 

Argument 

I. The Counseling Center’s Records are Confidential Under State Law 

A. The Counseling Center is Required to Maintain Student Records as Confidential 
Based on Professional Obligations and Requirements Under State Law 

“Mental health practitioners,” such as Ms. Watson, are licensed by New York State 
pursuant to the state’s Education Law. See N.Y. Educ. Law Title VIII; see N.Y. Educ. Law § 8400 
et seq. (Article 163 – Mental Health Practitioners).  Section 6509 of the Education Law addresses 
the standards of professional conduct for licensees to follow, and provides that licensees shall not 
engage in “unprofessional conduct, as defined by the board of regents in its rules or by the 
commissioner in regulations approved by the board of regents.” N.Y. Educ. Law § 6509(9).   

Under Section 29.1(b)(8) of the Rules of the New York State Board of Regents, 
“[u]nprofessional conduct” includes “revealing identifiable facts, data or information obtained in 
a professional capacity without the prior consent of the patient or client, except as authorized or 
required by law.” 8 N.Y.C.R.R. § 29.1 (Part 29 of the Rules of the Board of Regents).  Accordingly, 
pursuant to the professional obligations of the Counseling Center and its therapists under New 
York State law, Ms. Watson’s counseling records with RP are privileged and confidential.   

B. The Interests of Justice Do Not Substantially Outweigh the Need for Confidentiality 

Under New York’s Mental Hygiene Law, courts will not order disclosure of confidential 
mental health records unless there is a finding that the interests of justice substantially outweigh 
the need for confidentiality. See N.Y. Mental Hygiene Law, § 33.13(c); see Van Vlack v. Risha 
Handlers, 2017 N.Y. Misc. LEXIS 6832, *4-5 (Sup. Co., Dutchess Co., Apr. 17, 2017) (“A court 
will only order the disclosure of confidential mental health . . . records upon a finding that the 
interests of justice substantially outweigh the need for confidentiality.”).  In cases in which a 

Case 5:19-cv-00190-BKS-ATB   Document 44   Filed 02/10/20   Page 3 of 5



Honorable Andrew T. Baxter 
February 10, 2020 
Page 4 

plaintiff seeks damages for emotional or psychological injury, courts will find that the standard 
will be satisfied. Id. at *4.  But in cases in which a plaintiff does not seek damages for emotional 
or psychological injury, “the interests of justice to be served by disclosure will rarely outweigh the 
confidentiality of these records.” Id. at *4-5 (citations omitted) (court denying disclosure of mental 
health records where plaintiff did not seek damages for emotional or psychological injury).   

Here, RP is not a party, much less a plaintiff to this action.  At no time has she waived her 
right to confidentiality. And, most significantly, Plaintiff has not explained or demonstrated why 
counseling records involving RP are relevant to his claim of gender bias under Title IX.   

Moreover, Ms. Watson played no factual role in Plaintiff’s Title IX proceeding and 
eventual expulsion.  She was not employed by the University’s Title IX office, nor was she one of 
the investigators.  She was not a member of the Conduct Board that conducted Plaintiff’s hearing, 
and determined he should be expelled, nor was she a member of the Appeals Board that upheld his 
expulsion.   

To the extent Plaintiff claims that he does not seek RP’s therapy records, and instead, seeks 
communications between Ms. Watson and RP regarding RP’s Title IX proceedings with the 
University, he still has no basis for obtaining the Counseling Center’s records.  As set forth above, 
the Counseling Center’s treatment records may contain intertwined information regarding both 
counseling and support services, as the Counseling Center’s therapists’ emotional and mental 
support services constitute a component of the Center’s counseling services as a whole.  Thus, to 
the extent a student elects to report a sexual assault to law enforcement or the University’s Title 
IX office, the student’s treatment records may reflect counseling services. However, that does not 
mean that the counseling records should then be subject to disclosure. Defendants are unaware of 
any case law or court orders in New York ordering disclosure of college students’ confidential 
counseling records, including in other John Doe Title IX litigation. Such disclosure would be 
unheard of, and have far-reaching repercussions. 

Indeed, as previously set forth, it is critical for the Counseling Center to protect the 
confidentiality of its counseling records.  By guaranteeing confidentiality (regardless of whether a 
student elects to report to law enforcement or the University’s Title IX office), the Counseling 
Center provides the necessary assurance for students to seek the treatment and support they may 
need.  With this guarantee of confidentiality, students’ use of the Counseling Center (and right to 
report the matter) would plummet, and students would be left to suffer in silence. See Wallack 
Declaration, ¶ 9.  For these reasons, Plaintiff’s request for Ms. Watson’s counseling records come 
nowhere near substantially outweighing RP’s interests in maintaining confidentiality.  

II. The Counseling Center Records Are Not Education Records Under FERPA 

The Family Educational Rights and Privacy Act (“FERPA”) is a federal privacy law that 
protects students’ education records from disclosure without their prior written consent. 20 U.S.C. 
§ 1232g; 34 C.F.R. § 99.30; see generally Doe v. Rensselaer Polytechnic Inst., 2018 U.S. Dist. 
LEXIS 147468, *4 (N.D.N.Y. Aug. 29, 2018).   FERPA provides several exceptions to the written 
consent requirement, allowing a student’s education records to be disclosed in limited 
circumstances, including “to comply with a judicial order.” 34 C.F.R. § 99.31(a)(9). However, the 
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exceptions to the written consent requirement provide for the disclosure of “personally identifiable 
information from an education record of a student…” 34 C.F.R. § 99.31(a) (emphasis added).       

Records maintained by the University’s Counseling Center are not “education records” 
under FERPA. Rather, they are “treatment records,” which are specifically excluded from the 
definition of “education records.” See 20 U.S.C. § 1232g(a)(4); 34 C.F.R. § 99.3.  “Treatment 
records” are “[r]ecords on a student who is 18 years of age or older, or is attending an institution 
of postsecondary education, that are: (i) made or maintained by a physician, psychiatrist, 
psychologist, or other recognized professional or paraprofessional acting in his or her professional 
capacity or assisting in a paraprofessional capacity; (ii) made, maintained, or used only in 
connection with treatment of the student; and (iii) disclosed only to individuals providing the 
treatment.” 34 C.F.R § 99.3.  The Counseling Center’s records are created solely for the purpose 
of treatment, and are shared only with those directly involved in treatment. See Wallack 
Declaration, ¶ 6. Thus, the subject counseling records are “treatment records” under FERPA. 

Conclusion 

For all these reasons, it is respectfully requested that the Court grant the University’s 
motion for a protective order precluding production of RP’s confidential counseling records 
maintained by the University.2

Respectfully submitted, 

/s/ Brittany E. Lawrence 

Brittany E. Lawrence  
Bar Roll No. 517395 

BEL:bje 
cc: All Counsel of Record via CM/ECF 

2 During the proceedings of this action, reference has been made to the Health Insurance Portability and Accountability 
Act of 1996 (“HIPAA”), 45 C.F.R. Part 160 et seq.  HIPAA protects “protected health information” (PHI) held or 
transmitted by a “covered entity” or its business associate. Mental health records maintained by the University’s 
Counseling Center are excluded from coverage of the HIPAA Privacy Rule. 45 C.F.R. § 160.103.  The specific 
exclusion is in the definition of PHI, which excludes “treatment records” as described in 20 U.S.C. § 
1232g(a)(4)(B)(iv). “Protected health information excludes individually identifiable health information: in records 
described at 20 U.S.C. 1232g(a)(4)(B)(iv).” See 45 C.F.R. § 160.103.
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