
	  

 

 

 

 
 
 
 

July 23, 2020  

Dr. Wil Weston 
University Senate 
San Diego State University 
Administration (AD-221) 
5500 Campanile Drive 
San Diego, California 92182-1621 

Sent via Electronic Mail (chair.senate@sdsu.edu) 

Dear Dr. Weston: 

The Foundation for Individual Rights in Education (FIRE) is a nonpartisan, nonprofit 
organization dedicated to defending liberty, freedom of speech, due process, academic 
freedom, legal equality, and freedom of conscience on America’s college campuses.  

We are concerned by a proposal currently pending before the University Senate which, if 
adopted, would permit San Diego State University to revoke the emeritus status of any 
professor whose “conduct, before or after Emeritus status has been granted, causes harm to 
the University’s reputation.”1 If this language faithfully reflects the proposed policy, the 
authority it would extend risks chilling the research and extramural speech of not only faculty 
granted emeritus status, but also current faculty members. 

In a statement, SDSU averred that the “drafted, preliminary policy language” is intended to 
address a “lapse in existing policy,” namely the inability to “revoke emeritus status should an 
emeritus faculty [member] violate university policy or commit a criminal act.”2  A narrowly 
written provision, confined to violations of policy or the criminal law and administered with 
adequate procedural protections, would be unobjectionable.3 

 
1 Policy on Rescinding Emeritus Status (Weston/Hopkins/AP&P), July 21, 2020, available at 
https://senate.sdsu.edu/sec-agendas-minutes/documents/sec_agenda_july21_v5.pdf.  
2 Gary Robbins, Proposal to revoke emeritus professor status brings ‘cancel culture’ debate to SDSU, SAN DIEGO 
UNION-TRIB., July 20, 2020, https://www.sandiegouniontribune.com/news/education/story/2020-07-20/an-
attempt-to-control-what-sdsus-emeritus-professors-can-say-triggers-backlash.  
3 While the draft policy is purportedly derived from other institutions’ policies, we are not aware of any 
institution that identifies harm to its “reputation” as cause for revocation of emeritus status. 
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A policy authorizing revocation whenever a faculty member has impaired the “reputation” of 
the university, however, would be far broader, reaching not only unlawful conduct, but an 
unfettered range of scholarly research, writing, and extramural expression protected by 
academic freedom and the First Amendment. It would also inhibit current faculty members 
from engaging in expression that might now—or later—be seen as controversial. That result 
would undermine a principal purpose of tenure: to shield faculty from institutional 
repercussions for their research or views. 

We have seen faculty members across the ideological spectrum face challenges to their speech 
and research. A policy that invites formal action in response to subjectively offensive 
expression that harms SDSU’s “reputation” will inevitably lead to calls for its application in an 
unpredictable manner, and you cannot anticipate now the pressure that other ideological 
groups, donors, or legislators will bring to bear against disfavored expression in the future.  

Revoking emeritus status due to academic or extramural expression would violate the First 
Amendment, which binds public universities.4 At SDSU, emeritus status is more than merely 
honorific, as a professor emeritus may be entitled to a wide range of university benefits, 
including office space, library privileges, lifetime membership in the Faculty-Staff Club, and 
access to grant services. While one appellate court has held that revocation of an emeritus title 
alone is a de minimis deprivation, SDSU’s emeritus status carries the “specific and well-
defined benefits” that would, if revoked for retaliatory reasons, violate the First Amendment.5 

Finally, SDSU’s statement says that the proposed policy is “not in response to any one 
individual.”6 However, the Academic Policy and Planning Committee was asked to craft such a 
policy in June 2020. Given that a petition to revoke the emeritus status of Dr. Stuart Hurlbert 
was initiated in early June, it is not unreasonable to question whether the petition is a 
proximate cause of the instant proposal. 

We have reviewed the voluminous writings, spanning the course of over a decade, offered by 
proponents of the petition to revoke Dr. Hurlbert’s emeritus status. Those writings, largely 
consisting of emails sent to campus listservs, are seen by the petitioners as “racist & 
xenophobic” pronouncements (a characterization Hurlbert disputes) on matters of 
institutional, state, and national issues. While some may find Hurlbert’s emails or views to be 
noxious, obnoxious, or deeply offensive, his speech is clearly protected by the First 
Amendment.  

In Rodriguez v. Maricopa County Community College District, for example, the United States 
Court of Appeals for the Ninth Circuit—the decisions of which are binding on SDSU—held that 

 
4 Healy v. James, 408 U.S. 169, 180 (1972) (“[T]he precedents of this Court leave no room for the view that, 
because of the acknowledged need for order, First Amendment protections should apply with less force on 
college campuses than in the community at large. Quite to the contrary, ‘the vigilant protection of constitutional 
freedoms is nowhere more vital than in the community of American schools.’”) (internal citation omitted). 
5 Zelnik v. Fashion Inst. of Tech., 464 F.3d 217, 228 (2d Cir. 2006). 
6 Robbins, supra note 2. 
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the First Amendment protected a faculty member’s website and emails to a listserv 
distributed to every employee in the district.7 The faculty member’s online expression, 
charitably assailed as “racist,” was widely offensive to others within the community, but 
protected by the First Amendment: 

[P]recisely because Kehowski’s ideas fall outside the mainstream, his
words sparked intense debate: Colleagues emailed responses, and
Kehowski replied; some voiced opinions in the editorial pages of the local
paper; the administration issued a press release; and, in the best tradition
of higher learning, students protested. The Constitution embraces such a
heated exchange of views, even (perhaps especially) when they concern
sensitive topics like race, where the risk of conflict and insult is high. . . .
The right to provoke, offend and shock lies at the core of the First
Amendment.

This is particularly so [at universities]. Intellectual advancement has 
traditionally progressed through discord and dissent, as a diversity of 
views ensures that ideas survive because they are correct, not because 
they are popular. . . . We have therefore said that ‘[t]he desire to maintain 
a sedate academic environment . . . [does not] justify limitations on a 
teacher’s freedom to express himself on political issues in vigorous, 
argumentative, unmeasured, and even distinctly unpleasant terms.’8 

The best response to offensive expression is not to surrender the rights that shield all faculty 
members from institutional censorship, but for individuals to respond with “more speech”—
the remedy the First Amendment prefers to censorship9—or by utilizing email filters.10  

We respectfully request receipt of a response to this letter by August 7, 2020. 

Sincerely, 

Adam Steinbaugh 
Director, Individual Rights Defense Program 

Cc:  Cathy Valerio Barrad, University Counsel for San Diego State University 

7 Rodriguez v. Maricopa Cty. Cmty. Coll. Dist., 605 F.3d 703, 705 (9th Cir. 2009). 
8 Id. at 708–09. 
9 Whitney v. California, 274 U.S. 357, 377 (1927).  
10 See Cohen v. California, 403 U.S. 15, 21 (1971) (courthouse visitors could “avoid further bombardment of their 
sensibilities,” occasioned by a jacket emblazoned with the words “Fuck the Draft,” by “averting their eyes.”). 


