
 

 

 

 
 
 
 

October 6, 2020 

President Wim Wiewel 
Office of the President 
Lewis & Clark 
615 South Palatine Hill Road 
MSC 33 
Portland, Oregon 97219 
  
Sent via Electronic Mail (president@lclark.edu) 

Dear President Wiewel: 
 
The Foundation for Individual Rights in Education (FIRE) is a nonpartisan, nonprofit 
organization dedicated to defending liberty, freedom of speech, due process, academic 
freedom, legal equality, and freedom of conscience on America’s college campuses. 
 
FIRE is saddened to find itself writing to you today regarding an orientation event this 
semester in which Lewis & Clark appears to have engaged in the unlawful and immoral 
practice of racial segregation. We understand that issues of race, equity, and justice are very 
much on the minds of both colleges and their students and that colleges have a strong interest 
in helping students engage in productive discussion around those issues. We also understand 
that there are a variety of approaches that colleges and universities may choose to take in 
addressing these issues on their campuses. Yet it is settled law that—regardless of purpose or 
intent—colleges like Lewis & Clark may not require students to identify themselves by race or 
ethnicity and then use those classifications to deliver separate educational resources or 
experiences to its students. Lewis & Clark must therefore commit to abandoning the unlawful 
practice of segregating its students based on race. 
 
I. Lewis & Clark Mandates Racially Segregated Orientation Trainings 

Last month, Lewis & Clark professor Lyell Asher communicated to FIRE his concern that 
Lewis & Clark may have unlawfully engaged in racial segregation in its orientation program. 
FIRE undertook an independent investigation of the situation, and the following is our 
understanding of the pertinent facts, based on information available from Lewis & Clark’s 
own website. Please inform us if you believe we are in error. 
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Lewis & Clark’s most recent New Student Orientation took place from August 26 to August 30, 
2020, featuring a mix of live and virtual events. One of these virtual events, held on Saturday, 
August 29, was titled “Engage for Racial Justice,” and was facilitated by RACE TALKS, a 
Portland-based group whose mission is “to support interracial and cross-cultural 
communication and relationships through the development of sensitivity and understanding, 
and social justice activism supported by educational panels / or films, good food, and great 
discussions.”1 This event was “[m]andatory for all new students.”2  

The Zoom meeting registration page stated that, at the event, students would be divided into 
racial affinity groups. It read, in pertinent part: 

We will use affinity groups as a way to create safe spaces for people to 
speak openly and honestly about race and racism. Each affinity group 
will be attended and facilitated by RACE TALKS facilitators. Our three 
affinity groups are Black; Indigenous/People of Color; and White. The 
concept of affinity groups will be discussed in greater detail during our 
workshop, but feel free to do some research on your own to get started. 

Instructions: 

In self-selecting your affinity group, please note that these are broad 
racial classifications. For example, the majority of L&C students are 
racially white; however, this does not include cultural or ethnic 
identity. Similarly, some students are white presenting, meaning they 
look racially white, but culturally or ethnically are a member of the 
BIPOC community.3 

Below the description was a form with a series of fields. One field, marked with a red asterisk 
indicating that students were required to complete it, was labeled: “For our facilitated 
discussion, we will be separating into Affinity Breakout Rooms based off of your identified 
race. Please choose how you identify.” The options given were “Black,” “IPOC (Indigenous, 
Person of Color),” and “White.” 

II. Race-based Segregation of Students Violates Title VI of the Civil Rights Act of 1964 

To provide differing educational experiences to students on the basis of their race is not only 
unconscionable but also unlawful. The legal and regulatory prohibitions on such a practice are 
considerable. In McLaurin v. Oklahoma State Regents for Higher Education, 339 U.S. 637 
(1950), the Supreme Court considered a case in which a black student had been admitted to a 

 
1 RACE TALKS, About RACE TALKS, https://racetalkspdx.com/about-race-talks (last visited Sept. 30, 2020). 
2 LEWIS & CLARK COLL., NSO Schedule, https://college.lclark.edu/student_life/new_student_orientation/nso-
schedule (last visited Sept. 30, 2020). 
3 LEWIS & CLARK COLL., Engage for Racial Justice – A Lewis & Clark New Student Orientation Workshop (Zoom 
“Meeting Registration” page) (screenshot on file with author). 
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public law school but was separated from other students because of his race. The Court found 
this to be unlawful discrimination, writing: 

[T]he State, in administering the facilities it affords for professional 
and graduate study, sets McLaurin apart from the other students. The 
result is that appellant is handicapped in his pursuit of effective 
graduate instruction. Such restrictions impair and inhibit his ability to 
study, to engage in discussions and exchange views with other students, 
and, in general, to learn his profession. 

Id. at 640–41. While McLaurin involved a public institution of higher education, Title VI of the 
Civil Rights Act of 1964 forbids all institutions receiving federal monies, whether those 
institutions are public or private, from discriminating “on the ground of race, color, or 
national origin.” 

While the intent of Lewis & Clark’s program may not have been the same as that at issue in 
McLaurin, the subjective intent of a program does not render race-based segregation lawful. 
Lewis & Clark’s separation of students by race, and the potential effect this separation may 
have on students’ education, is far too similar to McLaurin for comfort. Indeed, while 
McLaurin’s separation from his classmates took place within the same physical space (he was 
generally set apart from other students but was within the same room with them at the same 
time), Lewis & Clark’s program divided students by race into different virtual breakout rooms, 
not only setting them “apart from the other students” but also making it entirely impossible 
for them to “engage in discussions and exchange views with other students” of different races 
even if they wished to do so. Furthermore, even if the orientation program were designed to 
impart the exact same message and experience to students regardless of race, the McLaurin 
Court rejected the idea that delivering the same educational program with “merely nominal” 
separation by race does not constitute racial discrimination. Id. at 640. 

Lewis & Clark’s own policies also prohibit racial discrimination. Its Discrimination, 
Harassment, and Hate- or Bias-Motivated Conduct Policy states that “Lewis & Clark College 
prohibits harassment of all kinds, and discrimination, and hate or bias motivated conduct that 
is based on any of the characteristics set forth below,” including “[c]olor, race, ethnicity, 
national origin, [and] ancestry.”4 This policy begins by saying that “Lewis & Clark College 
seeks to be an inclusive community that welcomes and respects all people. Every member of 
our community is expected to commit to maintaining a safe, respectful and welcoming 
community. Acts that are an affront to the core values of the institution are not tolerated. 
Such actions destroy the sense of community we all share.”  

 
4 LEWIS & CLARK COLL., Discrimination, Harassment, and Hate- or Bias-Motivated Conduct Policy, 
https://www.lclark.edu/live/profiles/3660-discrimination-harassment-and-hate-or, (last visited Sept. 30, 
2020). 
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III. Lewis & Clark Must Recommit to Upholding Students’ Legal Equality and Civil
Rights

The requirement that Lewis & Clark students identify their race for a mandatory orientation 
program and the division of those students into separate groups based on race contravenes the 
college’s promises and obligations under the law, ultimately reducing students to the sum of 
their blood and ancestry. As such, it should be anathema to Lewis & Clark, and to any 
institution committed to an inclusive environment and the diversity of its student population. 
The last century saw many other misguided attempts to deny students equal educational 
opportunities on the basis of race, many of those efforts no doubt believed to be well-
intentioned by those implementing them. America’s colleges and universities should be the 
very last institutions willing to reintroduce those shameful practices in this century. 

Please spare Lewis & Clark the embarrassment of fighting against the principles of legal 
equality and individual rights by which it is legally and morally bound. Because of the long-
settled nature of the rights that were denied to Lewis & Clark’s students through this program 
and the straightforward nature of the problem, we request a response on this matter by 
October 13, 2020. 

Sincerely, 

Robert L. Shibley 
Executive Director 

Cc:  David Reese, General Counsel 


