
January 20, 2021 

President Joseph R. Biden 
The White House 
1600 Pennsylvania Avenue NW 
Washington, DC 20500 

Sent via U.S. Mail 

Dear President Biden: 

The Foundation for Individual Rights in Education (FIRE)—a national, nonpartisan, 
nonprofit organization dedicated to defending student and faculty rights at our nation’s 
colleges and universities—writes to you today to offer our congratulations on your historic 
victory in the 2020 election.  

As we did with President Donald Trump and President Barack Obama before him, we 
respectfully offer our perspective today on what your administration can do to defend core 
civil liberties like freedom of speech, academic freedom, freedom of the press, and due process 
in higher education.  

We recognize that you will be receiving many similar requests for assistance from people and 
organizations across the country, and that your administration will be tasked with addressing 
numerous pressing matters. Accordingly, we will be brief in our description of the higher 
education issues we hope you will work with us to address. Of course, we would be happy to 
provide your administration with additional information regarding any and all of the issues 
raised in this letter. 

Unconstitutional and Illiberal Campus Speech Codes Remain Widespread 

As Vice President of the United States, you emphasized the importance of the free exchange of 
ideas on college campuses when you said, “[W]e hurt ourselves badly when we don’t allow the 
speech to take place.”1 We knew we had common ground with you on which to build a 
productive dialogue when you further explained, “I taught constitutional law at Widener Law 
School for 22 years. The First Amendment is one of the defining features of who we are in the 

1 Joe Cohn, Biden: ‘We hurt ourselves badly when we don’t allow’ free speech on campus (VIDEO), FIRE (Oct. 17, 
2017), https://www.thefire.org/biden-we-hurt-ourselves-badly-when-we-dont-allow-free-speech-on-campus-
video. 
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Bill of Rights. And to shut it down in the name of what is appropriate is simply wrong. It’s 
wrong.”2 

With limited, narrowly defined exceptions, the First Amendment prohibits the 
government—including governmental entities such as state universities—from restricting the 
expressive rights of their students and faculty, including freedom of speech, freedom of 
assembly, and freedom of the press.3 A good rule of thumb is that if a state law would be 
declared unconstitutional for violating the First Amendment, a similar regulation at a state 
college or university is likewise unconstitutional. 

Yet, despite the overwhelming weight of legal authority,4 public institutions still maintain 
speech codes that restrict student and faculty expression. Happily, recent efforts demonstrate 
that reform is possible. When we wrote to President Obama upon his inauguration in 2009, 
our research indicated that of the 258 public colleges and universities we surveyed, a 
staggering 77 percent maintained clearly unconstitutional speech codes that impermissibly 

2 Id. 
3 See, e.g., Widmar v. Vincent, 454 U.S. 263, 268–69 (1981) (“With respect to persons entitled to be 
there, our cases leave no doubt that the First Amendment rights of speech and association extend to the 
campuses of state universities.”); Papish v. Bd. of Curators of the Univ. of Mo., 410 U.S. 667, 670 (1973) 
(“[T]he mere dissemination of ideas — no matter how offensive to good taste — on a state university 
campus may not be shut off in the name alone of ‘conventions of decency.’”); Healy v. James, 408 U.S. 
169, 180 (1972) (“[T]he precedents of this Court leave no room for the view that, because of the 
acknowledged need for order, First Amendment protections should apply with less force on college 
campuses than in the community at large. Quite to the contrary, ‘the vigilant protection of constitutional 
freedoms is nowhere more vital than in the community of American schools.’”). 
4 See McCauley v. Univ. of the V.I., 618 F.3d 232 (3d Cir. 2010) (upholding district court’s invalidation of 
public university harassment policy on First Amendment grounds); DeJohn v. Temple Univ., 537 F.3d 
301, 319 (3d Cir. 2008) (striking down former sexual harassment policy on First Amendment grounds and 
holding that because policy failed to require that speech in question “objectively” created a hostile 
environment, it provided “no shelter for core protected speech”); Justice for All v. Faulkner, 410 F.3d 760, 
762 (5th Cir. 2005) (“Affirming the district court’s holding that the University of Texas at Austin’s policy on 
the distribution of literature is invalid under the First Amendment.”); Dambrot v. Cent. Mich. Univ., 55 F.3d 
1177 (6th Cir. 1995) (declaring university discriminatory harassment policy facially unconstitutional); 
Olsen v. Rafn, 400 F. Supp. 3d 770, 777–80 (E.D. Wis. 2019) (finding public college’s public assembly 
policy unconstitutional where it prevented hand-to-hand literature distribution by a single student in public 
areas of campus); Shaw v. Burke, No. 17-cv-2386, 2018 U.S. Dist. LEXIS 7584, at *22 (C.D. Cal. Jan. 17, 
2018) (“open, outdoor areas of universities . . . are public fora[,]” regardless of a college’s regulations to 
the contrary); Univ. of Cincinnati Chapter of Young Ams. for Liberty v. Williams, Civ. No. 12-155, 2012 
U.S. Dist. LEXIS 80967, at *29–30 (S.D. Ohio June 12, 2012) (holding public university’s quarantine of 
expressive activities to so-called “free speech zones” unconstitutional); Roberts v. Haragan, 346 F. Supp. 
2d 853 (N.D. Tex. 2004) (finding university sexual harassment policy unconstitutionally overbroad); Bair v. 
Shippensburg Univ., 280 F. Supp. 2d 357 (M.D. Pa. 2003) (enjoining enforcement of university 
harassment policy due to overbreadth); Booher v. Bd. of Regents, 1998 U.S. Dist. LEXIS 11404 (E.D. Ky. 
Jul. 21, 1998) (finding university sexual harassment policy void for vagueness and overbreadth); Corry v. 
Leland Stanford Junior Univ., No. 740309 (Cal. Super. Ct. Feb. 27, 1995) (slip op.) (declaring 
“harassment by personal vilification” policy unconstitutional); UWM Post, Inc. v. Bd. of Regents of the 
Univ. of Wis. Sys., 774 F. Supp. 1163 (E.D. Wis. 1991) (declaring university racial and discriminatory 
harassment policy facially unconstitutional); Doe v. Univ. of Mich., 721 F. Supp. 852 (E.D. Mich. 1989) 
(enjoining enforcement of university discriminatory harassment policy due to unconstitutionality). 
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restricted the ability of students to exercise their First Amendment rights.5 Eight years later, 
when we wrote to President Trump on the occasion of his inauguration, the number had fallen 
dramatically to 33.9 percent of surveyed public colleges and universities.6  
 
Today, our research indicates that 14.5 percent of surveyed public colleges and universities 
maintain clearly unconstitutional restrictions on campus expression.7 FIRE is proud of this 
marked improvement, secured through hard work from our staff, reforms instituted by 
cooperating administrators, the courage of student and faculty plaintiffs willing to challenge 
their own colleges in court,8 statutes enacted by 18 state legislatures outlawing some of the 
most common forms of speech codes,9 and certain efforts undertaken by the outgoing 
administration that emphasized the importance of expressive rights in higher education.  
 
While these changes for the better are important, the fact that 14.5 percent of public 
institutions still cling to blatantly unconstitutional speech codes remains a threat to the 
health of our liberal democracy. The situation is worse still when schools that maintain vague 
and amorphous policies susceptible to administrative abuse—which are likewise 
unconstitutional—are included in this tally. By that count, 85.5 percent of public university 
students are subject to policies that impermissibly grant administrators significant discretion 
to punish speech protected by the First Amendment.10 This cannot continue. Following the 
First Amendment cannot be optional for our nation’s public institutions of higher education. 
 
Speech codes take many forms. For example, many colleges maintain “free speech zone” 
policies11 that limit student demonstrations and other expressive activities to small areas of 
the campus, many of which are isolated from regular thoroughfares and are therefore not 
conducive to effective expressive activity. Hundreds of colleges have implemented “bias 
reporting systems” to solicit reports of bias on campus to teams that frequently include law 
enforcement, yet most of these universities explicitly define “bias” to encompass speech 

 
5 FIRE’s Open Letter to President Barack Obama, FIRE (Jan. 20, 2009), https://www.thefire.org/fires-open-
letter-to-president-barack-obama. 
6 FIRE Letter to President Donald Trump 1-20-2017, FIRE (Jan. 20, 2017), https://www.thefire.org/fire-letter-
to-president-donald-trump-1-20-2017. 
7 Spotlight on Speech Codes 2021, FIRE, https://www.thefire.org/resources/spotlight/reports/spotlight-on-
speech-codes-2021. 
8 See, e.g., VICTORY: Chicago State to rewrite policies, pay $650,000 to settle professors’ First Amendment 
lawsuit, FIRE (Jan. 8, 2019), https://www.thefire.org/victory-chicago-state-to-rewrite-policies-pay-650000-to-
settle-professors-first-amendment-lawsuit; VICTORY: Speech rights of 150,000 students to be restored as Los 
Angeles Community College District settles lawsuit, will abandon Pierce College’s tiny free speech zone, FIRE 
(Dec. 13, 2018), https://www.thefire.org/victory-speech-rights-of-150000-students-to-be-restored-as-los-
angeles-community-college-district-settles-lawsuit-will-abandon-pierce-colleges-tiny-free-speech-zone. 
9 Enacted Campus Free Speech Statutes, FIRE, https://www.thefire.org/legislation/enacted-campus-free-
speech-statutes. 
10 Spotlight on Speech Codes 2021, supra note 7 (combining the 14.5% of public institutions that received a “red 
light” rating, meaning the “institution maintains at least one policy both clearly and substantially restricting 
freedom of speech,” with the 71% of public institutions that received a “yellow light” rating, meaning the 
“institution maintains policies that could be interpreted to suppress protected speech or policies that, while 
clearly restricting freedom of speech, restrict relatively narrow categories of speech”). 
11 Spotlight on Speech Codes 2021, supra note 7. 
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protected by the First Amendment. Many colleges and universities discourage the invitation 
of controversial speakers by levying additional security costs on sponsoring student 
organizations, creating a “heckler’s veto” that unconstitutionally conditions the availability of 
expression based on its anticipated reaction.12 And FIRE has seen numerous institutions 
promulgate vague definitions of “bullying”—oftentimes by simply adding the term “bullying,” 
without definition, to their existing overbroad harassment policies, giving students no notice 
of what is actually prohibited. 
 
Some argue that speech codes exist to target conservative speech, while others assert speech 
codes are an imagined problem. But FIRE knows from years of experience as a proudly 
nonpartisan organization that censorship comes from across the ideological spectrum and 
silences students of all political stripes.13 For example, FIRE has won or successfully settled 
lawsuits challenging free speech zones that were used to silence students who wanted to 
distribute pocket copies of the U.S. Constitution on their campuses,14 distribute literature in 
support of Second Amendment rights,15 advocate for socialism,16 advocate for the legalization 
of marijuana,17 and even distribute literature to promote vegan diets and defend animal 
rights.18 
 
Faculty are also frequent targets of campus censorship. For example, UCLA professor Gordon 
Klein was placed on administrative leave last June after 20,000 people petitioned the 
university to fire him for not adjusting his grading procedures on the basis of race in the wake 

 
12 See Forsyth Cnty., Ga. v. Nationalist Movement, 505 U.S. 123, 133 (1992) (“Nothing in the law or its application 
prevents the official from encouraging some views and discouraging others through the arbitrary application of 
fees. The First Amendment prohibits the vesting of such unbridled discretion in a government official.”). 
13 Will Creeley, Censored on Campus? FIRE Will Defend You, FIRE (Aug. 1, 2016), 
https://www.thefire.org/censored-on-campus-fire-will-defend-you. 
14 VICTORY: Speech rights of 150,000 students to be restored as Los Angeles Community College District settles 
lawsuit, will abandon Pierce College’s tiny free speech zone, FIRE (Dec. 13, 2018), thefire.org/victory-speech-
rights-of-150000-students-to-be-restored-as-los-angeles-community-college-district-settles-lawsuit-will-
abandon-pierce-colleges-tiny-free-speech-zone; U. of Hawaii Settles Lawsuit Over Handing Out Constitutions, 
FIRE (Dec. 2, 2014) thefire.org/u-hawaii-settles-lawsuit-handing-constitutions; Victory: Modesto Junior 
College Settles Student’s First Amendment Lawsuit, FIRE (Feb. 25, 2014), thefire.org/victory-modesto-junior-
college-settles-students-first-amendment-lawsuit. 
15 Victory: Texas College Settles Free Speech Lawsuit After Telling Student That Gun Rights Sign Needs ‘Special 
Permission’, FIRE (May 4, 2016), thefire.org/victory-texas-college-settles-free-speech-lawsuit-after-telling-
student-that-gun-rights-sign-needs-special-permission. 
16 VICTORY: Student detained for passing out political flyers settles lawsuit with Illinois college, FIRE (Apr. 18, 
2018), thefire.org/victory-student-detained-for-passing-out-political-flyers-settles-lawsuit-with-illinois-
college. 
17 VICTORY: Student stopped by campus police for holding up a sign settles First Amendment lawsuit with 
Mississippi college, FIRE (Nov. 19, 2020), thefire.org/victory-student-stopped-by-campus-police-for-holding-
up-a-sign-settles-first-amendment-lawsuit-with-mississippi-college. 
18 Victory: Animal Rights Activist Restores Free Speech Rights of Cal Poly Pomona Students with Lawsuit 
Settlement, FIRE (July 23, 2015), thefire.org/victory-animal-rights-activist-restores-free-speech-rights-of-cal-
poly-pomona-students-with-lawsuit-settlement. 
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of the George Floyd protests.19 Kirkwood Community College adjunct professor Jeff 
Klinzman was fired last April after he posted to social media, “I affirm that I am antifa,” and 
criticized President Trump and evangelical Christians.20 And while much campus censorship 
is politically motivated, many cases have no relation to political or ideological concerns at all, 
such as Plymouth State University’s firing of adjunct professor Nancy Strapko in 2018 for 
providing expert testimony in a controversial criminal proceeding.21 
 
The Biden Administration should take action to help FIRE eliminate remaining 
unconstitutional speech codes by supporting and signing carefully crafted legislation. 
Legislation combating speech codes has passed in 18 states since 2014,22 with the vast majority 
of those bills earning bipartisan support. FIRE supports legislation that codifies existing 
judicial precedent in line with the jurisprudence and spirit of the First Amendment, providing 
time-tested and accepted criteria for ensuring expressive rights. 
 
Legislation should codify those existing judicial precedents that set the parameters for 
evaluating the constitutionality of institutional policies, for example, by requiring 
institutions’ “time, place and manner” restrictions to be content-and viewpoint-neutral and 
leave open alternative means of communication. Laws codifying this rule and others like it 
would provide much-needed clarity without threatening institutional autonomy or 
supplanting the courts.23 
 
Title IX’s Enforcement Must Not Be Upended To Roll Back Due Process Rights  
 
One of the core constitutional rights that FIRE defends is due process. There is no doubt that 
universities are both morally and legally obligated to respond to known instances of sexual 
assault in a manner reasonably calculated to prevent its recurrence. There is also no doubt 
that public universities are bound by the Constitution to provide meaningful due process to 
accused students.24 These obligations need not be in tension.  
 
When a university dismisses an accusation of sexual assault without adequate investigation, it 
has both broken the law and failed to fulfill its moral duty. Far too many schools have taken 
this path. Similarly, when a college expels an accused student after a hearing that includes few, 

 
19 VICTORY: UCLA reinstates professor suspended for email on why he wouldn’t change exam, grading for black 
students, FIRE (Sept. 15, 2020), https://www.thefire.org/victory-ucla-reinstates-professor-suspended-for-
email-on-why-he-wouldnt-change-exam-grading-for-black-students. 
20 VICTORY: College settles with ‘antifa’ professor fired for criticizing President Trump on Facebook, avoids 
First Amendment lawsuit from FIRE, FIRE (Apr. 27, 2020), https://www.thefire.org/victory-college-settles-
with-antifa-professor-fired-for-criticizing-president-trump-on-facebook-avoids-first-amendment-lawsuit-
from-fire. 
21 The cost of censorship: Plymouth State to pay $350,000 for firing professor over witness testimony, FIRE (Apr. 
30, 2019), https://www.thefire.org/the-cost-of-censorship-plymouth-state-to-pay-350000-for-firing-professor-
over-witness-testimony. 
22 Enacted Campus Free Speech Statutes, supra note 9. 
23 See FIRE’s Model Legislation, FIRE, available at https://www.thefire.org/legislation/model-legislation. 
24 See, e.g., Dixon v. Alabama State Board of Education, 294 F.2d 150 (5th Cir. 1961). 
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if any, meaningful procedural safeguards, it too has failed to fulfill its legal and moral 
obligations. Far too many schools have taken this path as well.  
 
When a student is suspended or expelled from college without procedures essential to 
ascertaining guilt, such as ensuring parties’ access to evidence and an impartial arbiter, an 
innocent party may suffer unjust penalties. These consequences can (rightly) be profound, 
which is why they must be suffered only by those who are culpable. In many instances, 
expulsions—particularly for one of society’s most heinous crimes—have the effect of ending 
educations and permanently altering career prospects. The last two presidential 
administrations and your own campaign uniformly affirmed the significance of higher 
education to success in contemporary society.25  
 
When an expulsion follows a hearing that includes meaningful due process, effective and fair 
proceedings gives all parties—and the community at large—confidence that justice has been 
served. But an objective look at the disciplinary procedures currently maintained by colleges 
nationwide demonstrates that most institutions fall woefully short of this basic standard.26 
 
Accordingly, it is no surprise that courts are continually ruling against institutions of higher 
education for violating principles of fundamental fairness, particularly in campus sexual 
assault proceedings. Since 2011, at least 151 state and federal courts have issued decisions 
favorable to students raising concerns about the lack of meaningful procedural protections in 
campus adjudications.27 A number of those courts have stated their concerns in particularly 
clear terms. In Doe v. Regents of the University of California, for example, the California 
Appellate Court observed, “It is ironic that an institution of higher learning, where American 
history and government are taught, should stray so far from the principles that underlie our 
democracy.”28 In Doe v. Brandeis University, a federal district court concluded: 
 

Brandeis appears to have substantially impaired, if not eliminated, an accused 
student’s right to a fair and impartial process. . . . If a college student is to be 
marked for life as a sexual predator, it is reasonable to require that he be 

 
25 See, e.g., Remarks by the President on Education, THE WHITE HOUSE (Oct. 17, 2016), 
https://obamawhitehouse.archives.gov/the-press-office/2016/10/17/remarks-president-education; Proposals to 
Reform the Higher Education Act, THE WHITE HOUSE (Mar. 18, 2019), https://www.whitehouse.gov/wp-
content/uploads/2019/03/HEA-Principles.pdf; The Biden Plan for Education Beyond High School, BIDEN FOR 
PRESIDENT (Oct. 8, 2019), https://joebiden.com/beyondhs. 
26 Spotlight on Due Process 2019–2020, FIRE, https://www.thefire.org/resources/spotlight/due-process-
reports/due-process-report-2019-2020 (“Over two thirds (71.7%) of America’s top 53 universities do not 
explicitly guarantee students that they will be presumed innocent until proven guilty. More than four out of 
every 10 schools (41.5%) do not explicitly require that fact-finders—the institution’s version of judge and/or 
jury—be impartial. Fewer than one third of institutions (28.3%) guarantee a meaningful hearing, where each 
party may see and hear the evidence being presented to fact-finders by the opposing party, before a finding of 
responsibility.”) 
27 Samantha Harris & KC Johnson, Campus Courts in Court: The Rise in Judicial Involvement in Campus Sexual 
Misconduct Adjudications, 22 N.Y.U. J. LEGIS. & PUB. POL’Y 49 at 66 (2019). 
28 238 Cal. Rptr. 3d 843, 856 (Cal. App. 2d Dist. 2018). 
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provided a fair opportunity to defend himself and an impartial arbiter to make 
that decision.29 

 
Both morally and as a matter of law, addressing campus sexual misconduct in a manner that 
takes the rights of both complainants and respondents fully into account must be a priority for 
the Department of Education. But prior to the Department of Education’s new regulations on 
the enforcement of Title IX, the Department’s policy provided few protections for the accused 
and in fact pressured institutions to eliminate such protections. Schools took notice. While 
there are plenty of examples of institutions unlawfully responding to complainants with 
deliberate indifference, there are also countless examples of institutions abandoning 
fundamental due process.  
 
FIRE was among the first to raise concerns that the Department of Education’s April 4, 2011, 
“Dear Colleague” letter threatened the fairness of campus proceedings by requiring 
institutions to reduce due process protections for those accused.30 For several years 
thereafter, the Department used settlements with institutions to weaken protections for 
accused students, evading the healthy scrutiny of public rule-making.31 FIRE’s concerns about 
the erosion of procedural protections that followed have been subsequently echoed not only 
by the courts, as discussed above, but also by an ideologically and politically diverse range of 
respected organizations,32 individuals,33 and legal scholars.34 
 
Given the growing societal and judicial consensus that the policies and practices predating the 
new Title IX regulations produced injustices affecting both complainants and respondents, we 
are alarmed by arguments that robust procedural protections make the perpetration of sexual 
violence more likely or that those protections must be set aside to ensure more victims come 

 
29 177 F. Supp. 3d 561, 573 (D. Mass. 2016). 
30 Will Creeley, FIRE Letter to Office for Civil Rights Assistant Secretary for Civil Rights Russlynn Ali (May 5, 
2011), available at https://www.thefire.org/fire-letter-to-office-for-civil-rights-assistant-secretary-for-civil-
rights-russlynn-ali-may-5-2011. 
31 See Robert Shibley, Notre Dame Settles with OCR, Adopts Preponderance Standard, Restricts Free Speech, 
FIRE (July 6, 2011), https://www.thefire.org/notre-dame-settles-with-ocr-adopts-preponderance-standard-
restricts-free-speech; see also Will Creeley, How the Federal Blueprint Breaks New Ground, FIRE (May 24, 
2013), https://www.thefire.org/how-the-federal-blueprint-breaks-new-ground. 
32 Joseph Cohn et al, Open Letter to OCR from FIRE Coalition (May 7, 2012), available at 
https://www.thefire.org/open-letter-to-ocr-from-fire-coalition. 
33 Id. 
34 See Brief for Cornell Law School Professors as Amici Curiae Supporting Petitioner-Appellant, John Doe, Doe v. 
Cornell Univ., No. 526013 (N.Y. App. Div. filed Mar. 25, 2018) (“This Court has an important role to play in 
ensuring that Cornell and other educational institutions . . . honor their commitments to provide important 
procedural protections, like the one at issue here, to students involved in campus sexual assault proceedings”); 
Elizabeth Bartholet et al., Rethink Harvard’s Sexual Harassment Policy, BOS. GLOBE, Oct. 15, 2014 (“Harvard has 
adopted procedures for deciding cases of alleged sexual misconduct which lack the most basic elements of 
fairness and due process, are overwhelmingly stacked against the accused, and are in no way required by Title IX 
law or regulation”); Open Letter from Members of the Penn Law School Faculty, Feb. 18, 2015 (“We do not 
believe that providing justice for victims of sexual assault requires subordinating so many protections long 
deemed necessary to protect from injustice those accused of serious offenses.”) available at 
http://online.wsj.com/public/resources/documents/2015_0218_upenn.pdf. 
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forward. To the contrary, history and experience have proven that meaningful procedural 
protections safeguard the integrity and reliability of the judicial process as a whole, which is 
critical for accused students and accusers alike.35  
 
With that in mind, FIRE is aware that during your presidential campaign you indicated your 
desire to put a “quick end” to the Department of Education’s new Title IX regulations and 
revert to the policies set forth on April 4, 2011.36 First and foremost, before you take any 
action on Title IX, we ask that you have the appropriate members of your administration 
speak with us to discuss our perspective and concerns.  
 
It is important to keep in mind that while the Title IX regulations secure procedural 
protections for students uniformly across the country, most of those protections do not 
originate from the regulations themselves. Rather, the protections are necessary to satisfy the 
requirements of due process as set by the courts. For example, the Courts of Appeals for the 
First, Third, and Sixth Circuits have all held that institutions must afford students the 
opportunity to meaningfully cross-examine their accusers.37 The jurisdictional limits set forth 
in the Title IX regulations come directly from the Supreme Court of the United States.38 The 
Supreme Court also set forth the regulations’ definition of sexual harassment.39 The 
Department of Education may not circumvent the Supreme Court. Simply put, the judicial 
requirements are not optional.  
 

 
35 For example, a woman who accused a fellow student of rape was forced—because of the University of 
Kentucky’s repeated procedural errors—to endure multiple re-hearings on the same case over the course of two 
years, allegedly causing her “mental health to deteriorate.” She sued the university. The court hearing her case 
found that “the University bungled the disciplinary hearings so badly, so inexcusably . . . . [It] profoundly affected 
Plaintiff’s ability to obtain an education at the University of Kentucky” and may even have evidenced “deliberate 
indifference” towards her, precisely the outcome university intervention is supposed to avoid. Doe v. Univ. of 
Ky., 2016 U.S. Dist. LEXIS 117606 (E.D. Ky. Aug. 31, 2016). 
36 See Bianca Quilantan, Biden vows ‘quick end’ to DeVos’ sexual misconduct rule, POLITICO (May 6, 2020), 
https://www.politico.com/news/2020/05/06/biden-vows-a-quick-end-to-devos-sexual-misconduct-rule-
241715. 
37 See Haidak v. Univ. of Massachusetts-Amherst, 2019 U.S. App. LEXIS 23482 (1st Cir. Aug. 16, 2019) (“[W]e 
agree with a position taken by the Foundation for Individual Rights in Education, as amicus in support of the 
appellant — that due process in the university disciplinary setting requires “‘some opportunity for real-time 
cross-examination, even if only through a hearing panel.’”); Doe v. University of the Sciences, No. 19-2966 (3d 
Cir. May 31, 2020) (“We hold that USciences’s contractual promises of ‘fair’ and ‘equitable’ treatment to those 
accused of sexual misconduct require at least a real, live, and adversarial hearing and the opportunity for the 
accused student or his or her representative to cross-examine witnesses—including his or her accusers.”); Doe v. 
Baum, 903 F.3d 575 (6th Cir. 2018) (“[I]f a public university has to choose between competing narratives to 
resolve a case, the university must give the accused student or his agent an opportunity to cross-examine the 
accuser and adverse witnesses in the presence of a neutral fact-finder.”). 
38 Davis v. Monroe County Board of Education, 526 U.S. 629, 644 (1999) (“[B]oth the ‘deliberate indifference’ 
standard and the language of Title IX narrowly circumscribe the set of parties whose known acts of sexual 
harassment can trigger some duty to respond on the part of funding recipients.”). 
39 Id. at 651. (“[A] plaintiff must establish sexual harassment of students that is so severe, pervasive, and 
objectively offensive, and that so undermines and detracts from the victims’ educational experience, that the 
victim-students are effectively denied equal access to an institution's resources and opportunities.”). 
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FIRE’s guiding principle as to how Title IX should be implemented and enforced is that 
whether a student is a victim of sexual misconduct or is accused of committing sexual 
misconduct, they must feel confident that their institution of higher education will treat their 
case with the care and fundamental fairness all individuals deserve. Whether the number of 
sexual assault cases are few or many, our national priority in this area must be to ensure that 
each and every college and university will fairly and effectively handle each and every 
complaint that comes to them, from the point of first contact through the final stages of any 
campus adjudication.   

We urge you to embrace these principles, to reject the view that due process is harmful to 
complainants, and to adopt the perspective that fundamentally fair procedures benefit all. 

Conclusion 

FIRE is pleased to reiterate our congratulations on your historic election to the Presidency of 
the United States. We were gratified to hear you emphasize your desire to unite the country by 
avoiding harsh rhetoric when discussing areas of disagreement and by exploring opportunities 
to bridge divides. Through individual words and actions, and through the words and actions of 
federal agencies like the Department of Education, you and your administration have a 
tremendous opportunity to strengthen our national commitment to protecting core civil 
liberties on campuses nationwide. We hope that despite our apparent difference of 
perspective on Title IX, your administration will work with us to ensure the law is enforced in 
a manner that is truly fair for all. And FIRE looks forward to working together to defend the 
free exchange of ideas on college campuses that we jointly esteem. 

Freedom of speech and due process are in serious need of protection on our nation’s 
campuses. The threats of censorship are real and persistent. Students and faculty of all 
political persuasions and demographic backgrounds are routinely censored and denied any 
semblance of a fair, impartial hearing. Continued assistance from the executive branch would 
be of significant benefit to FIRE’s work in defense of individual rights on campus. 

My colleagues and I recognize your administration faces historic challenges both at home and 
abroad, and we understand that protecting civil liberties on college campuses may not appear 
to be an especially important priority. But if there is anything that more than two decades of 
advocating for these rights has taught me, it is that conditioning the next generation of 
American citizens and leaders to accept censorship and denials of due process will produce 
disastrous results. As former University of Pennsylvania professor Alan Charles Kors, FIRE’s 
co-founder, wisely warned: “A nation that does not educate in liberty will not long preserve it 
and will not even know when it is lost.”40 

40 FIRE Declares War on Speech Codes, FIRE (Apr. 23, 2003), https://www.thefire.org/fire-declares-war-on-
speech-codes. 
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Thank you for your attention to our concerns. I wish you the best of luck in stewarding our 
nation through these unprecedented times and hope we can work together in the years to 
come. 

Sincerely, 

Greg Lukianoff 
President and Chief Executive Officer 
Foundation for Individual Rights in Education 

cc: 

Susan Rice, Director, White House Domestic Policy Council 
Miguel Cardona, United States Secretary-designate of Education  
Representative Bobby Scott, Chairman, Committee on Education and Labor, 

United States House of Representatives 
Representative Virginia Foxx, Ranking Member, Committee on Education and Labor, 

United States House of Representatives 
Co-chairs, Committee on Health, Education, Labor and Pensions, 

United States Senate 


