
January 20, 2021 

United States Department of Education 
Free Speech Hotline 
400 Maryland Avenue, S.W. 
Washington, D.C. 20202 

Sent via Electronic Mail (freespeech@ed.gov) 

To Whom It May Concern: 

The Foundation for Individual Rights in Education (FIRE) is a nonpartisan, nonprofit 
organization dedicated to defending liberty, freedom of speech, due process, academic 
freedom, legal equality, and freedom of conscience on America’s college campuses.  

We write to draw the Department’s attention to Frostburg State University (FSU) due to the 
university’s substantial misrepresentation of its educational program, which purports to 
protect the freedom of expression of its students and faculty.  

FSU has acted in a manner inconsistent with its constitutional obligations and 
representations by punishing resident assistants for publicly criticizing the university’s 
response to the COVID-19 pandemic. Specifically, FSU reportedly1 utilized periodic reviews of 
RAs to penalize those who spoke out against the university. In internal emails obtained by a 
student journalist through public records requests, an FSU administrator confirmed that the 
report was “sort of” true2 and proposed a draft response that stated, in part, “[i]n the real 
world, if you bad mouth your employer you could lose your job.”3 

This practice is flatly contrary to the university’s obligations under the First Amendment. 
RAs’ public criticism of the university is clearly protected speech where those RAs are 

1 Cassie Conklin, FSU Attempts To Silence Students Who Speak Out About COVID-19, Says Resident Assistants, 
THE BOTTOM LINE, Nov. 12, 2020, http://thebottomlinenews.com/fsu-attempts-to-silence-students-who-speak- 
out-about-covid-19-says-resident-assistants. 
2 E-mail from Kimberly Hinds-Brush, Dir. Of Resident Life, Frostburg State Univ., to Carl Crowe, Dean of 
Students, Frostburg State Univ. (Nov. 2, 2020, 1:19 PM), available at http://thebottomlinenews.com/wp-
content/uploads/2020/11/RA-Eval-request.pdf. 
3 E-mail from Hinds-Brush to Liz Medcalf, Dir. Of News & Media Services, Frostburg State Univ. (Nov. 2, 2020, 
1:55 PM), available at http://thebottomlinenews.com/wp-content/uploads/2020/11/RA-Eval-request.pdf. 
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speaking as private citizens on a matter of public concern. The COVID-19 pandemic—and how 
institutions of higher education respond to it—are indisputably matters of public concern. 
Punishing students for speaking about their personal experiences cannot be reconciled with 
FSU’s constitutional obligations as a public university. 

In response to FIRE’s criticism, FSU stated that no RAs would be terminated solely for 
expressing negative opinions about the university, but insisted that students who “express 
negative opinions about the workplace” would receive a “teaching moment because when 
students go into the workplace there are certainly some restrictions that may or may not 
support the open expression of concerns.” FSU did not commit to refraining from disciplinary 
action short of termination or provide any assurance that it would not subject RAs to a 
“teaching moment” for criticizing the university. 

FSU is a public institution bound by the First Amendment. In addition to these constitutional 
commitments, FSU represents to its students and faculty, to the public, and to the 
Department that it protects the academic freedom and freedom of expression of its students 
and faculty. Relevant excerpts of these commitments are enclosed.   

FSU’s refusal to correct these issues renders its representations a substantial 
misrepresentation in violation of 20 U.S.C. § 1094(c)(3) and 34 CFR 668.71(c).4 Accordingly, 
FIRE requests that the Department initiate an investigation to determine whether monetary 
penalties or other measures are appropriate, pursuant to its authority under 20 U.S.C. § 
1094(c)(3) and 34 CFR 668.71(a). 

Sincerely, 

Sabrina Conza 
Program Analyst, Individual Rights Defense Program 

Encl. 
Appendix A:  Excerpts of FSU’s expressive rights policies 
Appendix B: Correspondence between FIRE and FSU

4 U.S. Dep’t of Educ., Final Rule, 85 Fed. Reg. 59,922 n.37 (Sept. 23, 2020) (“The Department notes that public 
and private institutions also may be held accountable to the Department for any substantial misrepresentation 
under the Department's borrower defense to repayment regulations”).  



Appendix A: 

Excerpts of Relevant FSU’s Policies 

I. Obstruction of the Rights of Others

FSU’s Obstruction of the Rights of Others statement, published within FSU’s COMMUNITY 
STANDARDS POLICY STATEMENTS (rev. Sept. 25, 2018), provides, in full:5 

The University is committed to the maintenance of freedom of 
speech, press, expression, association, and access to the 
established educational facilities and processes. At the same time, 
the University will not tolerate willful efforts of individuals or 
groups to limit the exercise of those freedoms by others or to 
disrupt the normal processes by which the University fulfills its 
educational mission. Accordingly, University action and/or 
appropriate public law enforcement action will be taken against 
persons who willfully limit the protected freedom of others 
through disorderly assembly, disorderly picketing, obstruction of 
free speech, press, expression, assembly or access to the facilities 
and processes of the University. 

II. Academic Freedom

FSU’s Academic Freedom policy provides, in full:6  

The University is committed to the belief that each faculty 
member is a professional person and is therefore the individual 
best qualified to judge all matters relating to the conduct of his/her 
classes. Policies concerning class attendance, textbook selection 
and teaching methods are the prerogative of the faculty member. 
In those cases where the department chairperson and faculty 
members of a department have agreed upon a uniform textbook for 
multiple sections of a particular course and/or have agreed upon 
course and program objectives, the faculty member is expected to 
cooperate with his/her departmental colleagues. The department 
chairperson and members of each department are free to initiate 

5 FSU’s Obstruction of the Rights of Others statement is set forth at page 4 of the COMMUNITY STANDARDS POLICY
STATEMENTS (rev. Sept. 25, 2018), available at https://www.frostburg.edu/about-frostburg/student-
affairs/policystatements.pdf. 
6 Academic Freedom, FSU POLICIES, FROSTBURG STATE UNIV. (last visited Jan. 19, 2021), 
https://www.frostburg.edu/administration/policies/_files/pdfs/fsupolicy/2_023.pdf. 



academic procedures they consider most suitable to their special 
discipline, provided such procedures are not in conflict with 
general university goals and objectives or regulations and 
procedures relating to academic policies and procedures or to 
academic dishonesty. Academic policy and overall standards 
affecting degree requirements eminate from the faculty through 
the deliberations of the standing governance committees and are 
proposed by the Senate to the President.



 

 

 
 
 
 

Appendix B: 
 

Correspondence with FSU 
 

Correspondence with FSU is attached, as follows: 
 

● Nov. 13, 2020, FIRE letter to FSU President Ronald Nowaczyk 

● Nov. 20, 2020, FSU General Counsel Bradford S. Nixon letter to FIRE 

  



Nov. 13, 2020 
FIRE letter to FSU President Ronald Nowaczyk 



 

 

 

 
 
 
 

November 13, 2020  

President Ronald Nowaczyk 
Office of the President 
Frostburg State University  
101 Braddock Road 
Frostburg, Maryland 21532-2303 

Sent via Electronic Mail (president@frostburg.edu) 

Dear President Nowaczyk: 

FIRE1 is concerned by a report that Frostburg State University (FSU) is utilizing periodic 
reviews of students serving as Resident Assistants as a vehicle to penalize RAs who criticize 
the university’s response to the COVID-19 pandemic.2 That report, by The Bottom Line, is 
bolstered by emails sent by Director of Residence Life Kimberly Hinds-Brush, who said that 
the report was “sort of” true3 and proposed a draft statement defending the practice: 

In the real world, if you bad mouth your employer you could lose 
your job. With the Resident Assistants, who are employed by 
Frostburg State University, speaking out against their employer 
may be noted in their evaluation forms and used as a teaching tool.4 

The Bottom Line reported that FSU did not respond to its inquiries about whether RAs would 
be penalized for “speaking out about their experiences, particularly with COVID-19.” We have 
the same question and call on FSU to affirm the First Amendment rights of its RAs. 

 
1 As you may recall from prior correspondence, the Foundation for Individual Rights in Education (FIRE) is a 
nonpartisan, nonprofit organization dedicated to defending liberty, freedom of speech, due process, academic 
freedom, legal equality, and freedom of conscience on America’s college campuses.  
2 Cassie Conklin, FSU Attempts To Silence Students Who Speak Out About COVID-19, Says Resident Assistants, 
THE BOTTOM LINE, Nov. 12, 2020, http://thebottomlinenews.com/fsu-attempts-to-silence-students-who-speak-
out-about-covid-19-says-resident-assistants. 
3 E-mail from Kimberly Hinds-Brush, Dir. of Residence Life, Frostburg State Univ., to Carl Crowe, Dean of 
Students, Frostburg State Univ. (Nov. 2, 2020, 1:19 PM), available at http://thebottomlinenews.com/wp-
content/uploads/2020/11/RA-Eval-request.pdf.  
4 E-mail from Hinds-Brush to Liz Medcalf, Dir. of News & Media Services, Frostburg State Univ. (Nov. 2, 2020, 
1:55 PM), available at http://thebottomlinenews.com/wp-content/uploads/2020/11/RA-Eval-request.pdf.  
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FSU inappropriately conceives of its relationship with its RAs to be one of pure at-will 
employment, under which an employer may terminate an employee for any or no reason, 
provided it is not contrary to contract or public policy. In the real world, Frostburg State 
University is a public institution bound by the First Amendment,5 and students who take 
employment roles at the university do not “relinquish First Amendment rights to comment 
on matters of public interest by virtue of government employment.”6  

Instead, students employed as RAs retain a right to speak as private citizens on matters of 
public concern.7 The COVID-19 pandemic is not only of critical public concern—that is, any 
subject which “can be fairly considered as relating to any matter of political, social, or other 
concern to the community”8—but is also important to the students and faculty members who 
live, learn, and work at FSU. It is also understandably important to the RAs, who are 
concerned about the safety of a campus that is not only their workplace but also their home. 
Even if a person speaks about their public employer, their speech may be protected so long as 
it addresses matters of public concern.9 Consequently, RAs have a First Amendment right to 
publicly raise concerns about FSU’s response to COVID-19.  

To be sure, the university may bar disclosure of individual students’ confidential information 
and restrict RAs from purporting to speak on behalf of FSU. However, retaliating against RAs 
for “speaking out” against the university is flatly impermissible under the First Amendment. 

Accordingly, we call on FSU to immediately clarify that RAs will not be punished for speaking 
as private citizens on matters of public concern, provided that they do not purport to speak on 
behalf of FSU nor reveal information made confidential by law. 

We request receipt of a response to this letter by November 20, 2020. 

Sincerely, 

Adam Steinbaugh 
Director, Individual Rights Defense Program 

Cc:  Kimberly Hinds-Brush, Director of Residence Life 
Carl Crowe, Dean of Students 

Encl. 

5 Healy v. James, 408 U.S. 169, 180 (1972) (“[T]he precedents of this Court leave no room for the view that, 
because of the acknowledged need for order, First Amendment protections should apply with less force on 
college campuses than in the community at large. Quite to the contrary, ‘the vigilant protection of constitutional 
freedoms is nowhere more vital than in the community of American schools.’”) (internal citation omitted). 
6 Connick v. Myers, 461 U.S. 138, 140 (1983). 
7 Bradley v. James, 479 F.3d 536, 538 (8th Cir. 2007). 
8 Snyder v. Phelps, 562 U.S. 453 (2011). 
9 Pickering v. Bd. of Educ., 391 U.S. 563, 576–78 (1968) (appendix reproducing teacher’s letter to a local 
newspaper criticizing his employer, explaining that he teaches at the high school). 









Nov. 20, 2020 
FSU General Counsel Bradford S. Nixon letter to FIRE 






















