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The Idaho Press Club, Inc. (“Idaho Press Club”) is an Idaho non-profit serving a statewide 

association of working journalists that promotes excellence in journalism, freedom of expression and 

freedom of information.  Idaho Press Club members Audrey Dutton, Blake Jones, Hayat Norimine, and 

Clark Corbin are Idaho journalists who made requests for public records from Idaho Lieutenant 

Governor Janice McGeachin under the Idaho Public Records Act, Idaho Code § 74-101, et seq. (the 

“Act”).  The purpose of the Act is to ensure an ethical and transparent government.  The Lieutenant 

Governor improperly denied and otherwise mishandled these requests in violation of the Act. 

All public records are presumed open at all reasonable times for inspection except as 

otherwise provided by statute.  Idaho Code § 74-102(1).  The sole remedy to enforce a right to 
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examine public records is to institute a proceeding in the district court where the records are located 

and compel the public agency to make the records available.  Idaho Code § 74-115(1).  If it appears 

that certain public records are being improperly withheld, the Court must order the  agency to disclose 

the records or show cause why the records should not be disclosed. 

As set forth below, the Lieutenant Governor’s responses to the four requests are unlawful 

under the Act.  The content of the requested public documents was redacted or the request was denied 

and deemed exempt under the Act when no exemption applies to them.  Further, the Lieutenant 

Governor misapplied the fee provisions of the Act, and provided untimely responses. 

The Idaho Press Club asks the Court to direct the Lieutenant Governor to produce the 

requested records in unredacted form, or show cause why it should not be required to do so.  The 

Idaho Press Club further asks the Court to declare that the Lieutenant Governor must comply with 

the mandatory timeframes set out in the Act and to comply with the Act’s fee provisions. Finally, the 

Idaho Press Club asks the Court to find that the Lieutenant Governor acted frivolously and in bad 

faith, to require the Lieutenant Governor to pay the Idaho Press Club’s attorney’s fees and to impose 

appropriate civil penalties. These requests are supported by the exhibits to the Verified Complaint, 

which are incorporated herein, and the Declaration of Wendy J. Olson (“Olson Decl.”). 

I. The Public Record Requests and Lieutenant Governor McGeachin’s Responses 
 

A. The Dutton Public Record Request 
 

As alleged in the Verified Petition, Audrey Dutton, a member of the Idaho Press Club and a 

reporter with the Idaho Capital Sun, made a public records request of Lieutenant Governor 

McGeachin, requesting “a copy of the Google Sheet data from the Lt. Gov.’s Education Task Force 

Feedback Form, as the record exists at the time this public record request is processed. Please provide 

the data in its raw spreadsheet format.”  Ms. Dutton made her request on April 21, 2021. 
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On April 26, 2021, Jordan Watters, the Lieutenant Governor’s Chief of Staff, responded by 

email that the Lieutenant Governor would need additional time to respond to the public records 

request.  Twenty minutes after receiving Mr. Watters’ email, Ms. Dutton responded.  She thanked 

Mr. Watters for the update and asked for an estimate of when the records would be provided. 

Mr. Watters next responded six working days later on May 4, 2021.  He stated that the 

Lieutenant Governor would produce information from certain fields on the Feedback Form but would 

redact others.  Specifically, he stated:  “Responses to the question, “Feedback” are unique and some 

contain names, contact information, or other personally identifying information, which is exempt 

from disclosure.  In order to release this information, each response will need to be analyzed and 

have any personally identifying information redacted.”  Mr. Watters further stated that the Lieutenant 

Governor estimated it would take 28 hours to review the Feedback Form and make the appropriate 

redactions, for which it would charge Ms. Dutton $560.00, “per Idaho Code section 74-102(10).”     

Ms. Dutton responded that same day.  She asked Mr. Watters to identify the specific 

exemption the Lieutenant Governor’s Office was relying on to assert it could redact the names, 

contact information, or other personally identifying information.  See Exhibit A.1 

Mr. Watters responded to Ms. Dutton 12 working days later in  a May 20, 2021, email. Mr. 

Watters asserted the names, contact information, and other personally identifying information 

provided in responses to the Task Force Feedback Form were exempt from disclosure under Idaho 

Code § 74-109(3), “because Representative Priscilla Giddings co-chairs the Task Force, is a member 

of the Idaho Legislature, and ‘has access’ to the information submitted through the Feedback Form.”  

Again, Mr. Watters did not assert that the substantive comments were exempt from disclosure, just 

 
1 All references to exhibits are to exhibits attached to the Verified Petition. 
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the names, contact information, and other personally identifying information.  See Exhibit B.  On 

May 27, Mr. Watters informed Ms. Dutton by email that he was consulting with the Attorney 

General’s Office regarding her public records request.  See Exhibit D. 

On June 3, 2021, the Lieutenant Governor sent her substantive response to Ms. Dutton, 30 

working days after Ms. Dutton made her request.  The response was emailed by Mr. Watters.  It 

attached a .pdf of the Google spreadsheet data of the responses on the Education Task Force’s 

Feedback Form.  Columns B (“Your Name (optional)”), C (“Your Email Address (optional)”), and 

F (Feedback) were fully redacted.  See Exhibit C (first page of response).  Mr. Watters’ email to 

which the .pdf was attached did not include any request for payment or any statement that Ms. Dutton 

had 180 days to appeal the partial denial of her request. 

On June 4, 2021, Ms. Dutton sent an email to Mr. Watters in which she asked him to confirm 

in writing that the Lieutenant Governor’s Office was denying her request for the information in 

columns B, C, and F; to identify the statutory basis for the denial; or to produce an unredacted copy 

of the records.  Mr. Watters responded by email the same day at 4:28 p.m.  His email stated:  “Your 

original request was for the raw data in spreadsheet format.  In my prior communication with you, I 

informed you that we could provide you with a copy of our existing spreadsheet that includes the raw 

data you requested.  I also informed you that, in addition to the raw data, the spreadsheet also 

contains information that appears to be outside the scope of your request.  Your response confirmed 

that you wanted the spreadsheet, so I provided you with the raw data in spreadsheet format, and 

redacted the information that was outside the scope of your request.”  (Emphasis added.)   

Mr. Watters also stated in his June 4 email that “[y]our request below is for the spreadsheet 

in its entirety, which includes narratives and personal contact information, in addition to the raw 

data.  We will treat this as a new request and review it in accordance with the Idaho Public Records 
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Act.  If we determine that a longer period of time is needed to review and process this request, we 

will provide you with timely notification.”  See Exhibit D. 

Mr. Waters’ assertions contradicted the earlier communications from him to Ms. Dutton, 

including his May 4, 2021 email to Ms. Dutton.  In that email, Mr. Watters plainly understood that 

Ms. Dutton requested all of the data fields in the Google spreadsheet.  As set forth above, in his May 

4 email response to Ms. Dutton, Mr. Watters proposed to produce information from certain fields in 

the spreadsheet but to redact the names and contact information based on his assertion that they were 

exempt from disclosure.  Mr. Watters did not state in the May 4 email that the fields containing 

names, email addresses, and feedback were outside the scope of Ms. Dutton’s request. 

On June 4, 2021, the Lieutenant Governor posted about Ms. Dutton’s public records request 

on the Lieutenant Governor’s Facebook page.  The Facebook post stated: “Several weeks ago, a 

reporter with a new liberal media outlet calling itself the Capital Sun asked us to give them the 

unredacted list of feedback provided to our education task force.  Not only are they requesting the 

comments, but they are also demanding the names and email address of those who made the 

comments.  We have been making an effort to comply with their requests in a manner that is 

respectful of Idahoans and their personal information, but this would violate your rights and I am 

doing everything I can to protect your information.  Why does the media want YOUR personal 

information?  Do they plan to release it and encourage employers and government agencies to 

retaliate against Idahoans who have expressed concerns about Idaho’s education system?  I believe 

that releasing this information would have a chilling effect on YOUR right to communicate your 

concerns to elected officials in Idaho.  I remain committed to taking whatever legal actions are 

necessary to protect your personal information from being exposed by the media.”  See Exhibit E. 

The Lieutenant Governor admitted that the Idaho Capital Sun had made its public records 
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request “several weeks ago,” including for the information her office was withholding.  She did not 

assert in her Facebook post that she was withholding the personal information based on an exemption 

to disclosure under the Act or any state or federal statute.  The Lieutenant Governor also tweeted her 

Facebook post, stating:  “Why does the media want YOUR personal information?  Do they plan to 

release it and encourage employers and government agencies to retaliate against Idahoans who have 

expressed concerns about Idaho’s education system?”  See Exhibit F. 

Other than through the Lieutenant Governor’s social media posts, the Lieutenant Governor’s 

Office did not communicate with Ms. Dutton to question or raise concerns over what it believed was 

the reason for her public records request. 

Ms. Dutton and Mr. Watters exchanged further emails on June 8, 2021.  Mr. Watters informed 

Ms. Dutton that “[t]he spreadsheet and the responses have been reviewed by this Office.  As 

previously stated, a cost of $560.00 has been assigned for that review.  You may pick up the 

document, in exchange for the payment in full, at 4:00 on Tuesday, June 8.”   

Ms. Dutton already had a copy of a redacted spreadsheet, for which she had not been charged.  

In her follow-up email to Mr. Watters, Ms. Dutton asked if the responses in the spreadsheet were 

redacted, and if so, what had been redacted.  She also asked Mr. Watters to confirm that the redaction 

took 30 hours.  Mr. Watters response was brief.  He instructed Ms. Dutton to address all further 

questions to the Colton Boyles Law Firm.  See Exhibit G. 

On June 14, 2021, Ms. Dutton received an email from Mr. Watters that included an attached 

letter.  The letter stated that Ms. Dutton’s April 21 and June 4, 2021 public records requests were 

granted in part and denied in part.  The letter stated that her request for the information in columns 

B and C, which were redacted in the spreadsheet sent on June 3, were denied.  The letter also stated 
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that her request for the information in column F, the comments, was denied in part and granted in 

part.  Yet column F had been redacted in full in the June 3 spreadsheet.  The letter further explained 

that because column F required further review and redaction, Ms. Dutton would be charged $560.00. 

But column F already had been redacted in the Google spreadsheet the Lieutenant Governor’s Office 

produced.  In addition, the Lieutenant Governor’s Office earlier had stated that redactions in columns 

B, C, and F, not just column F would cost that same amount, $560.00.   

The June 14 letter cited several parts of the Act as the basis for the Lieutenant Governor’s 

partial denial of the Dutton Request:  Idaho Code §§ 74-104(1), 74-105(1), 74-105(8), 74-106(6), 

74-106(9), 74-106(23), 74-106(28), 74-107(11), and 74-109, and the executive privilege.  It further 

stated that certain federal laws “also support the partial denials.  See, e.g., the Family Education 

Rights and Privacy Act of 1974, Children’s Online Privacy Protection Act of 1988, Freedom of 

Information Act of 1966, Children’s Online Privacy Protection Act of 1988, the Privacy Act of 1974, 

Privacy Protection Act of 1980.”  The letter did not specify any provisions of these federal statutes, 

did not include citations to the United States Code sections it purported to rely on, and referred to the 

Children’s Online Privacy Protection Act of 1988 twice.  See Exhibit H. 

B. The Jones Public Records Request 
 
 On April 28, 2021, Blake Jones, a reporter for Idaho Education News and a member of the 

Idaho Press Club, made a public records request of the Lieutenant Governor, requesting “copies of 

all responses to Lt. Gov. Janice McGeachin’s Google form soliciting feedback on her education task 

force.”  Mr. Watters responded four working days later on May 4, 2021.  He informed Mr. Jones that 

the cost of redacting personal information from the responses, which Mr. Watters claimed were 

exempt from disclosure, would cost $560.  The $560 cost to redact the personal information was the 

same amount that Mr. Watters had informed Ms. Dutton that it would cost.  Apparently, the 

https://docs.google.com/forms/d/e/1FAIpQLScxEy2t5UBBBCTI9hFaS7AZafqnN7GzyHo5FIsYPylq6IBYmg/viewform
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Lieutenant Governor sought to charge both Ms. Dutton and Mr. Jones, even though the work would 

be done only once.   

 Mr. Jones asked Mr. Watters what the Lieutenant Governor planned to do with the responses, 

whether the responses would be tallied based on whether they supported or criticized the creation of 

the task force, and whether and how responses were analyzed or utilized by the task force by the 

Lieutenant Governor’s Office.  See Exhibit I.  Mr. Watters did not respond.  The Lieutenant 

Governor’s Office did not produce any of the documents Mr. Jones requested. 

C. The Norimine Public Records Request 
 
 On May 17, 2021, Hayat Norimine, a reporter for the Idaho Statesman and a member of the 

Idaho Press Club, made a public records request of the Idaho Lieutenant Governor’s Office, stating:  

“I am seeking any and all feedback that was provided through the online Education Task Force 

Feedback Form from April 21, 2021, to May 12, 2021.  Please provide digital copies of the records 

whenever possible.  If my request is denied or redacted in part, please include the specific Idaho code 

for any redactions and inform me of my rights of appeal.  If some of the items are found to be exempt 

under Idaho’s public records laws, please provide me the non-exempt portions, as required under 

Idaho Code 74-102.  I am a reporter for the Idaho Statesman, and this request is made as part of news 

gathering and not for commercial use; therefore, I request a waiver of all fees for this request.”   

On May 21, 2021, Mr. Watters responded:  “The initial iteration of the feedback form 

included two optional fields labeled ‘Your Name (optional)’ and ‘Your Email Address (optional)’. 

The responses contained in these fields are redacted to protect personally identifying information, 

which is exempt from disclosure per section 74-109(3), Idaho Code. Idaho Code section 74-109(3) 

exempts from disclosure ‘personally identifying information relating to a private citizen contained in 

a writing to or from a member of the Idaho legislature.’  The Education Task Force is co-chaired by 

https://docs.google.com/forms/d/e/1FAIpQLScxEy2t5UBBBCTI9hFaS7AZafqnN7GzyHo5FIsYPylq6IBYmg/viewform
https://docs.google.com/forms/d/e/1FAIpQLScxEy2t5UBBBCTI9hFaS7AZafqnN7GzyHo5FIsYPylq6IBYmg/viewform
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Rep. Priscilla Giddings, who is a member of the Idaho legislature.  As Rep. Giddings has access to 

the information submitted through the feedback form, personally identifying information submitted 

through that form qualifies as ‘a writing to ... a member of the Idaho legislature,’ and is thus exempt 

from disclosure.  The initial iteration of the feedback form included two optional fields labeled ‘Your 

Name (optional)’ and ‘Your Email Address (optional)’.  The responses contained in these fields 

are redacted to protect personally identifying information, which is exempt from disclosure per 

section 74-109(3), Idaho Code.”  

 Mr. Watters’ response further provided that “[w]e estimate that this process will take an 

average of 30 seconds per response, which could require up to 79 hours to complete.  Per Idaho Code 

section 74-102(10), any work beyond two hours required to respond to an information request may 

be billed to the requesting entity.  If you wish to receive the full list of responses to the ‘Feedback’ 

question, we estimate a cost of up to $1,540.00 (77 hours at $20/hour).  We also estimate that it will 

take at least 2-3 weeks for our limited staff to complete this task.”  Mr. Watters’ email response did 

not address Ms. Norimine’s request for a fee waiver.  See Exhibit J. 

 Based on the asserted charge and failure to respond to the fee waiver request, Ms. Norimine 

did not further pursue the public records request.  Mr. Watters did not tell Ms. Norimine that the 

Lieutenant Governor’s Office already was working on redacting the Feedback Form based on the 

public records requests submitted by Ms. Dutton and Mr. Jones.   

D. The Corbin Public Record Request 
 
 On June 15, 2021, Clark Corbin, a reporter for the Idaho Capital Sun, made the following 

public records request of Lieutenant Governor McGeachin’s Office: “Under the Idaho Public 

Records Act I would like to request an electronic or digital copy of the agreement the lieutenant 

governor, or lieutenant governor’s office has with Colton Boyles or Boyles Law.  I’d also like to 



MEMORANDUM IN SUPPORT OF VERIFIED PETITION TO COMPEL DISCLOSURE OF 
PUBLIC RECORDS AND FOR DECLARATORY JUDGMENT - 10 

111639015.2 0099880-01406  

request electronic copies of any bills or invoices from Colton Boyles or Boyles Law since April 20, 

2021.  Thanks, please let me know if you have any questions or if I can clarify anything in my request 

to make it easier to fulfill.”   

On June 16, 2021, Mr. Watters responded to the Corbin Request: “Our office has received 

and denied your June 15, 2021 request for ‘an electronic or digital copy of the agreement the 

lieutenant governor, or lieutenant governor’s office has with Colton Boyles or Boyles Law.’  The 

denial is based upon, inter alia, the attorney-client privilege, Idaho Code §§ 74-104, 74-106(28), 74-

107(1), 74-107(2), 74-107(11), 74-109, and the executive privilege.”  See Exhibit K.  The Lieutenant 

Governor’s Office did not produce the requested documents.  

II. The Public Record Act Presumptions and Burden of Proof 
 

The Idaho Public Records Act ensures that government records are accessible to the public.  

It has a “very broad scope” and must be interpreted to favor access.  Dalton v. Idaho Dairy Prods. 

Comm’n, 107 Idaho 6, 11, 684 P.2d 983, 988 (1984).  By statute there is a presumption that all records 

of state and local agencies are public records and open for inspection, and this Court must presume 

so under Idaho Code § 74-102(1) and narrowly construe every exemption to the disclosure 

presumption.  Federated Publ’ns, Inc. v. Boise City, 128 Idaho    459, 463, 915 P.2d 21, 25 (1996).  

The Court should order disclosure unless it is “obvious” that the records are exempt.  Id.; see also 

Wade v. Taylor, 156 Idaho 91, 97, 320 P.3d 1250, 1256 (2014). 

The agency withholding records bears the burden to show cause and prove that withheld 

records actually fit within a narrowly construed exemption.  Bolger v. Lance, 137 Idaho 792, 796, 53 

P.3d 1211, 1215 (2002); see also Idaho Press Club, Inc. v. Ada County, No. CV-01-19-16277 (Dec. 

12, 2019) at 22 (“The Idaho Public Records Act and the cases interpreting it have recognized that the 

Legislature has created specific exemptions which are to be narrowly construed.”).  The agency must 
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also indicate its statutory authority for any denial or partial denial of a request to inspect public 

records pursuant to Idaho Code § 74-103(4).  The agency can meet its burden only by making a 

“specific demonstration” proving that the exemption it relied on truly applies to the requested 

records.  Ward v. Portneuf Med. Ctr., Inc., 150 Idaho 501, 504 n.3, 248 P.3d 1236, 1239 n.3 (2011).  

The Court must base its decision on a thorough review of the record before it.  Wade, 156 Idaho at 

99–100, 320 P.3d at 1258–59.  The Court cannot uphold a denial based on generalizations about the 

types of documents withheld.  Id.  The Court must order disclosure if the agency does not meet its 

burden.  See Dalton, 107 Idaho at 10, 684 P.2d at 987. 

Likewise, the Act requires that public agencies follow certain procedures when responding 

to a public record request.  These are not guidelines.  The Act prescribes a narrow three-day 

timeframe for a response to a public records request, with the possibility of one extension, no longer 

than seven business days.  Idaho Code. § 74-103(1).  It also has detailed statutory requirements to 

determine whether an agency may require the public to pay fees to access public documents, and if 

so, how those fees are to be calculated, or if the requestor qualifies for a fee waiver.  Idaho Code § 

74-102(10).  The Lieutenant Governor’s Office has failed to abide by these statutory mandates.  For 

these procedural violations of the Act, Petitioner seeks declaratory relief under the Declaratory 

Judgment Act and asks the Court to declare these provisions are mandatory under the law and not 

suggestions, to ensure the Lieutenant Governor’s future compliance.  Petitioner further asks the 

Court to find that the Lieutenant Governor’s Office’s position was frivolous and that the Lieutenant 

Governor’s Office acted in bad faith.  The Act provides for recovery of attorney fees and civil 

penalties for agencies that act in bad faith and that improperly refuse to comply with a request.  

Idaho Code §§ 74-116(2), 117. 
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III. Argument 
 

A. The Lieutenant Governor’s Asserted Exemptions Do Not Apply to the Public 
Records Requests at Issue 

 
The Act mandates that an agency must indicate its statutory authority for any denial or partial 

denial of a request to inspect public records under Idaho Code § 74-103(4).  As set forth in the 

Verified Petition, the Lieutenant Governor has demonstrated a pattern and practice of asserting broad 

exemptions that are not applicable to her office, and offering no explanation for the sweeping 

exemptions or privileges it asserts.  This is unlawful, and flies in the face of the Idaho Supreme 

Court’s rulings which have repeatedly held an agency has the burden to show cause and prove that 

withheld records actually fit within a narrowly construed exemption to the Act.  Bolger, 137 Idaho 

at 796, 53 P.3d at 1215.  Because no asserted exemption applies to any of the requests, this Court 

should order the Lieutenant Governor’s Office to produce all of the requested records, unredacted. 

1. Idaho Code § 74-109(3) does not apply because the requested records do not 
involve writings to or from a member of the legislature 
 

In its responses to the Dutton, Jones, and Norimine Requests, the Lieutenant Governor’s 

Office asserted that certain responses on the Feedback Form would be redacted because they were 

exempt under Idaho Code § 74-109(3).  They are not.   

Idaho Code § 74-109(3) exempts from disclosure “[p]ersonally identifying information 

relating to a private citizen contained in a writing to or from a member of the Idaho legislature.”  

Here, none of the requests seek personally identifying information of a private citizen contained in a 

writing to or from a member of the Idaho Legislature.  The Task Force Feedback Form, available on 

the Lieutenant Governor’s website at https://lgo.idaho.gov/education-task-force, is not a writing to 

or from a member of the Legislature.  (Declaration of Wendy J. Olson (“Olson Decl.), Ex. 1.)  The 

https://lgo.idaho.gov/education-task-force
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webpage with the Task Force Feedback Form itself refers only to the Lieutenant Governor, and not 

to Representative Giddings or any other member of the Task Force.  (Id., Ex. 2.)  No information 

related to the form indicates that it is to or from a member of the Idaho Legislature.  (Id.)  The website 

directs persons with questions about the Task Force to the Lieutenant Governor, and not to any 

member of the Legislature.  (Id., Ex. 1)  Thus, the webpage and the face of the document indicate 

that it is a writing with the Task Force, through the Lieutenant Governor’s Office, and not a writing 

to any member of the Legislature.  Representative Giddings is the only member of the Legislature 

among the Task Force’s members listed on its agendas.  (Id., Ex. 3.)  The asserted exemption does 

not apply. 

2. The other exemptions under Idaho law do not apply. 

In response to the Dutton Request and/or the Corbin Request, the Lieutenant Governor’s 

Office also asserted that the following broad generalized exemptions and statutes protected from 

disclosure the requested information that the Lieutenant Governor’s Office redacted:  Idaho Code §§ 

74-104(1), 74-105(1), 74-105(8), 74-106(6), 74-106(9), 74-106(23), 74-106(28), 74-107(11), and 74-

109; attorney-client privilege; and the executive privilege.  The letter partially denying Ms. Dutton’s 

requested further stated that certain federal laws “also support the partial denials.  See, e.g., the 

Family Education Rights and Privacy Act of 1974, Children’s Online Privacy Protection Act of 1988, 

Freedom of Information Act of 1966, Children’s Online Privacy Protection Act of 1988, the Privacy 

Act of 1974, Privacy Protection Act of 1980.”  See Exhibit H. 

The Lieutenant Governor bears the burden of demonstrating that any of the asserted 

exemptions for the redacted information apply.  It cannot do so. 

To the extent the Lieutenant Governor relies on Idaho Code § 74-104(1) for its sweeping non-

disclosure, she must demonstrate it applies. This provision states that the following records are 
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exempt from disclosure:  “Any public record exempt from  disclosure by federal or state law or federal 

regulations to the extent specifically provided for by such law or regulation.”  Idaho Code. § 74-

104(1) (italics added).  This provision has been interpreted to mean exactly that.  If a law specifically 

provides that information is exempt from disclosure in Idaho as a public record, then it does not have 

to be produced.  Planned Parenthood of the Great Nw. & the Hawaiian Islands v. Wasden, 350 F. 

Supp. 3d 925, 934 (D. Idaho 2018).   

To interpret Idaho Code § 74-104(1) more broadly would ignore the requirement that the law 

relied upon must “specifically provide” for non-disclosure.  This would create a sweeping exemption 

swallowing the rule.  Any agency could claim public records exempt if the agency asserted some 

federal or state law generally exempted them, as the Lieutenant Governor’s Office has done.  It 

would, for example, imbed in the Idaho Act the entire federal Freedom of Information Act (“FOIA”) 

and its implementing regulations.  5 U.S.C. § 552 (2012 & Supp. V 2017).  If the Idaho Legislature 

had intended to adopt the federal FOIA statute wholesale, it certainly could have done so.  Instead, 

in 2015 it crafted a uniquely Idaho law, with its own exemptions and nuances.  This sweeping 

interpretation of Idaho Code § 74-104(1) is also contrary to the presumption that all records of state 

and local agencies are public records and open for inspection. This Court must presume so under I.C. 

§ 74-102(1) and narrowly construe every exemption to the disclosure presumption.  Federated 

Publ’ns, Inc., 128 Idaho at 463, 914 P.2d at 25. 

The other exemptions asserted by the Lieutenant Governor to partially deny the at-issue 

public records requests more plainly do not apply.  Several specifically refer to records possessed by 

other state agencies, not the Lieutenant Governor’s Office, or to records of federal agencies.  The 

Lieutenant Governor’s frivolous attempt to use exemptions that on their face do not apply and refer 

to other agencies shows that the Lieutenant Governor has acted in bad faith. 
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 Idaho Code § 74-105(1) provides that investigative records of a law enforcement agency, as 

defined in Idaho Code § 74-101(7), are exempt from disclosure.  Idaho Code § 74-101(7) defines law 

enforcement agency as “any state or local agency given law enforcement powers or which has 

authority to investigate, enforce, prosecute or punish violations of state or federal criminal statutes, 

ordinances or regulations.”  The Office of the Lieutenant Governor is not a law enforcement agency.  

It does not have authority to investigate, enforce, prosecute, or punish violations of state or federal 

criminal statutes, ordinances, or regulations.  Thus, this exemption does not apply, and the Lieutenant 

Governor’s assertion of it is frivolous and in bad faith. 

Idaho Code § 74-105(8) provides that records resulting from investigative reports made to 

the Idaho Human Rights Commission are exempt from disclosure.  The Office of the Lieutenant 

Governor is not the Idaho Human Rights Commission.  Ms. Dutton’s public records request did not 

seek any records resulting from investigative reports made to the Idaho Human Rights Commission.  

Thus, this exemption does not apply, and the Lieutenant Governor’s assertion of it is frivolous and 

in bad faith. 

 Idaho Code § 74-106(6) provides an exemption from disclosure for records of a personal 

nature directly or indirectly related to the application for and provision of statutory services rendered 

to persons applying for public care for persons who are elderly or indigent, have mental or physical 

disabilities, or are part of an environmental or public health study.  The Office of the Lieutenant 

Governor’s Education Task Force does not handle applications from persons applying for public care 

for persons who are elderly or indigent, have mental or physical disabilities, or are part of an 

environmental or public health study.  Ms. Dutton’s public records request did not seek any records 

regarding the application for and provision of statutory services rendered to persons applying for 

public care for persons who are elderly or indigent, have mental or physical disabilities, or are part 
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of an environmental or public health study.  Thus, this exemption does not apply, and the Lieutenant 

Governor’s assertion of it is frivolous and in bad faith. 

 Idaho Code § 74-106(9) provides that records related to fitness for a license from any agency 

are exempt from disclosure.  The Office of the Lieutenant Governor does not issue any licenses.  

Idaho Code § 67-809.  Ms. Dutton’s public records does not seek records related to fitness for a 

license.  Thus, this exemption does not apply, and the Lieutenant Governor’s assertion of it is 

frivolous and in bad faith. 

 Idaho Code § 74-106(23) provides that records and information contained in the time-

sensitive emergency registry created by chapter 20, title 57 of the Idaho Code are exempt from 

disclosure.  Ms. Dutton’s public records request does not seek any records or information contained 

in the time-sensitive emergency registry.  Thus, this exemption does not apply, and the Lieutenant 

Governor’s assertion of it is frivolous and in bad faith. 

 Idaho Code § 74-106(28) provides that records containing personal information related to 

fish and game licenses, permits, and tags are exempt from disclosure.  Neither Ms. Dutton’s nor Mr. 

Corbin’s public records request seeks any personal information related to fish and game licenses, 

permits, and tags.  Nor does the Lieutenant Governor have any duties related to fish and game 

licenses, permits, and tags.  Idaho Code § 67-809.  This exemption does not apply, and the Lieutenant 

Governor’s assertion of it is frivolous and in bad faith. 

 Idaho Code § 74-104(2) exempts certain records in files of judicial proceedings from 

disclosure.  The records Mr. Corbin seeks are not in files of judicial proceedings.  This exemption 

does not apply, and the Lieutenant Governor’s assertion of it is frivolous and in bad faith. 

 Idaho Code § 74-107 provides that records containing trade secrets are exempt from 
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disclosure.  Trade secrets means “information, including a formula, pattern, compilation, program, 

computer program, device, method, technique, process, or unpublished or in-process research that:  

(a) [d]erives independent economic value, actual or potential, from not being generally known to, 

and being readily ascertainable by proper means by other persons who can obtain economic value 

from its disclosure or use; and (b) [i]s the subject of efforts that are reasonable under the 

circumstances to maintain its secrecy.”  Idaho Code § 74-107(1).  The data obtained by the Lieutenant 

Governor’s Education Task Force are not trade secrets.  They are not information that derives 

independent economic value from not being generally known to others.  Mr. Corbin’s request does 

not seek trade secrets.  This exemption does not apply, and the Lieutenant Governor’s assertion of it 

is frivolous and in bad faith. 

 Idaho Code § 74-107(2) provides that certain records relating to housing production 

financing, and mortgage portfolios are exempt from disclosure.  The Education Task Force Feedback 

Form did not call for information relating to housing production financing and mortgage portfolios.  

Mr. Corbin’s request did not seek such information.  This exemption does not apply, and the 

Lieutenant Governor’s assertion of it is frivolous and in bad faith. 

 Idaho Code § 74-107(11) provides that records of any risk retention or self-insurance program 

prepared in anticipation of litigation are exempt from disclosure.  Neither Mr. Corbin’s nor Ms. 

Dutton’s public records request seeks any records of any risk retention or self-insurance program 

prepared in anticipation of litigation.  This exemption does not apply, and the Lieutenant Governor’s 

assertion of it is frivolous and in bad faith. 

 Idaho Code § 74-109 includes six separate exemptions related to draft legislation, 

communications with legislators, and redistricting.  Mr. Watters referred to Idaho Code § 74-109 

generically in his June 14, 2021 letter, but had referred specifically to Idaho Code § 74-109(3) in his 
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May 4 emails to Ms. Dutton and in his May 21, 2021 email to Ms. Norimine.  Further, none of the 

at-issue public records request seek draft legislation, communications with legislators, or information 

regarding redistricting.  This exemption does not apply, and the Lieutenant Governor’s assertion of 

it is frivolous and in bad faith. 

3. Executive privilege does not provide a basis for withholding the records. 

Executive privilege likewise does not provide a basis for the Lieutenant Governor to partially 

deny Ms. Dutton’s request or to deny Mr. Corbin’s request.  Idaho has no specific statute related to 

executive privilege.  At the state level, executive privilege ordinarily applies only to the Governor, 

heads of executive agencies, or cabinet members.  See Hobson Fabricating Corp. v. SE/Z Constr., 

LLC, No. VOC200508037, 2007 WL 9193906, *6 (Idaho Dist. Ct., Ada County Apr. 24, 2007).  A 

state Governor’s executive privilege, where recognized, is a qualified privilege related to a state 

executive’s constitutionally mandated duties and concerning the state executive’s decision-making in 

the realm of the executive’s core duties.  See Republican Party of New Mexico v. New Mexico Taxation 

and Revenue Dept., 2012-NMSC-026, 283 P.3d 853 (N.M. 2012).  Even if executive privilege could 

apply to the Lieutenant Governor’s Office, communications to her Education Task Force are not 

related to any constitutionally mandated duties and do not concern her decision-making in the realm 

of her core duties.   

Under Idaho law, the party asserting privilege has the burden of showing information  is 

privileged, and thus exempt from disclosure.  Here the Lieutenant Governor has made no showing 

that the materials are protected by the executive privilege.  To the extent the Lieutenant Governor 

asserts that the documents are exempt based on executive privilege, she must make that showing. 

4.  Attorney-client privilege does not provide a basis for withholding the records. 

Likewise, the burden of showing that information is covered by the attorney-client privilege, 
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and therefore exempt from disclosure, is on the party  asserting the privilege.  Kirk v. Ford Motor 

Co., 141 Idaho 697, 704, 116 P.3d 27, 34 (Idaho 2005).  To the extent the Lieutenant Governor asserts 

that the documents sought in the Corbin Request are exempt as attorney client communications, she 

must make that showing.   

In order to be privileged communications, they must be between the client and attorney (and 

involve no third parties) and for the purpose of counseling or advising the client.  The courts are very 

clear that merely having an attorney “cc’d” or copied on a communication does not render it 

protected.  The fact that a person is a lawyer “does not lay a cloak of privilege upon everything that 

lawyer prepares, sees, or hears.”  Sherwood v. BNSF Railway Co., 325 F.R.D. 652, 661 (D. Idaho 

2018).  For the privilege to apply, “the communication must be confidential within the meaning of 

the rule and made between persons described in the rule for the purposes of rendering legal advice.”  

Farr v. Mischler, 129 Idaho 201, 207, 923 P.2d 446, 452 (1996).   

Here, the Lieutenant Governor has made no attempt to show that the materials withheld in 

response to the Corbin Request are related to ongoing litigation or contain the advice of counsel.  

Rather, the requested materials are financial in nature, do not involve any request for legal advice, 

and seek government contract information.  Such documents are not made for the purpose of 

counseling or advising a client. 

5. The federal statutes cited by the Lieutenant Governor do not provide a basis for 
withholding the requested records. 
 

 The federal statutes identified by the Lieutenant Governor in the June 14 letter to Ms. Dutton 

likewise plainly do not apply.  The federal Family Education Rights and Privacy Act of 1974, 20 

U.S.C. § 1232g, protects the privacy of student education records.  Ms. Dutton’s public records 

request does not seek student education records.  This exemption does not apply, and the Lieutenant 
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Governor’s assertion of it is frivolous and in bad faith.  

 The Children’s Online Privacy Act of 1988, 15 U.S.C. §§ 6501-6505, imposes requirements 

on operators of websites or online services directed to children under 13 and on operators of other 

websites or online services that have actual knowledge that they are collecting personal information 

online from a child under 13.  The Lieutenant Governor does not operate websites or online services 

directed to children under 13.  On information and belief, the Lieutenant Governor does not have 

actual knowledge that she is collecting personal information online from a child under 13.  The 

Lieutenant Governor did not identify the provision of the Children’s Online Privacy Act upon which 

it relies.  Ms. Dutton’s public records request does not seek personal information knowingly collected 

online from a child under 13.  This exemption does not apply, and the Lieutenant Governor’s 

assertion of it is frivolous and in bad faith.     

 The Freedom of Information Act of 1966, 5 U.S.C. § 552, addresses the right of access to 

federal agency records.  The Lieutenant Governor does not possess federal agency records.  Her 

office is a state agency.  This exemption does not apply, and the Lieutenant Governor’s assertion of 

it is frivolous and in bad faith.   

 The Privacy Act of 1974, 5 U.S.C. § 552a, deals with information about individuals that is 

collected, maintained, and used by federal agencies.  The Office of the Lieutenant Governor is a state 

agency.  Ms. Dutton’s public records request does not include any information about individuals 

collected, maintained, and used by federal agencies.  This exemption does not apply, and the 

Lieutenant Governor’s assertion of it is frivolous and in bad faith.   

 The Privacy Protection Act of 1980, 42 U.S.C. § 2000aa, protects journalists from being 

required to turn over to law enforcement work product and documentary materials before they are 
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released to the public.  The Lieutenant Governor is not a journalist.  Ms. Dutton is not law 

enforcement.  This exemption does not apply, and the Lieutenant Governor’s assertion of it is 

frivolous and in bad faith.   

The Lieutenant Governor’s asserted bases for withholding or redacting the requested records 

are frivolous and are made in bad faith.  The Lieutenant Governor’s response is facially deficient 

under the Act.  Petitioner asks the Court to require the Lieutenant Governor to show cause and prove 

that the withheld records actually fit within the Act’s narrowly construed exemptions.  For the reasons 

set forth above, she will not be able to do so. 

B. The Lieutenant Governor Must Follow the Response Deadlines of the Act. 
 

Under Idaho Code § 74-103(1), a public agency has three working days from the date of 

receipt of the request to grant or deny the request.  If more time is needed, the agency must notify 

the requester in writing it requires an extension to respond.  But in any event, the Act requires that 

it provide the documents no later than 10 working days following the request.  

The Lieutenant Governor failed to follow these response deadlines.  Ms. Dutton made her 

request on April 21, 2021.  The Lieutenant Governor responded on April 26, 2021, three working 

days after Ms. Dutton’s request.  The Lieutenant Governor’s April 26 response simply stated that 

the Lieutenant Governor needed more time to respond.  It did not say how long, and it did not 

provide any documents.  The Lieutenant Governor next responded on May 4, 2021, 10 working 

days after Ms. Dutton’s request.  It did not provide any records, however.  It simply informed Ms. 

Dutton that the Lieutenant Governor needed to redact information from the spreadsheet.   

 The Lieutenant Governor did not provide the requested records until June 3, 2021, some 30 

working days after Ms. Dutton’s request.  Even then, the records were significantly redacted.  Ms. 

Dutton continued to seek the requested data that was redacted from the produced records.  In her 
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April 21, 2021 request, she had requested  the data fields from the Education Task Force Feedback 

Form, and requested them in their raw spreadsheet form.  Her request did not change.  Apparently 

recognizing that it had not met the response deadline within the Act, the Lieutenant Governor 

nonetheless purported to treat Ms. Dutton’s continued pursuit of the redacted spreadsheet columns, 

columns B, C, and F, as a new request.  Ms. Dutton had made no new request.  Her request from 

April 21, 2021 remained the same.   

 Similarly, the Lieutenant Governor failed to make an initial response to the Jones Request or 

the Norimine Request within three working days of the requests. 

 Accordingly, Petitioner asks the Court for a declaratory judgment requiring the Lieutenant 

Governor to comply with the mandatory response time set forth in the Act. 

C. The Lieutenant Governor Must Follow the Fee and Waiver Provisions of the Act. 
 

The Act’s fee provisions provide that “no fee shall be charged for the first two (2) hours of 

labor in responding to a request for public records, or for copying the first one hundred (100) pages 

of paper records that are requested.”  Idaho Code § 74-102(10)(a).  The Act provides that fees charged 

shall not exceed reasonable labor costs necessarily incurred in responding to a public records request.  

Idaho Code § 74-102(10)(e).  Here, the Lieutenant Governor attempted to charge the same fee for 

the Dutton Request and the Jones Request, even though the work would be done only once.  The 

Lieutenant Governor also appears to charge for the first two hours of labor in responding to Ms. 

Dutton’s request.   

In his May 4, 2021 email, Mr. Watters informed Ms. Dutton that redaction of responses to 

the question “’Feedback’ are unique and some contain names, contact information, or other 

personally identifying information, which is exempt from disclosure.  In order to release this 

information, each response will need to be analyzed and have any personally identifying information 
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redacted.”  Mr. Watters further stated that the Lieutenant Governor’s Office estimated it would take 

28 hours to review the Feedback Form and make the appropriate redactions, for which it would 

charge Ms. Dutton $560.00.  On that same date, Mr. Watters informed Mr. Jones that it would 

charge her the exact same amount for the exact same redactions.   

Then, on May 21, Mr. Watters also sought to charge Ms. Norimine for redactions, including 

the same redactions for which it was seeking to charge Ms. Dutton and Mr. Jones.  On June 8, Mr. 

Watters informed Ms. Dutton that “[t]he spreadsheet and the responses have been reviewed by this 

Office.  As previously stated, a cost of $560.00 has been assigned for that review.”  By then, however, 

the Lieutenant Governor already had produced a redacted spreadsheet without charging.  While those 

redactions are inappropriate for the reasons set forth above, the Lieutenant Governor’s attempt to 

charge multiple times for the same redactions violates the Act. 

The Act further provides that an entity may be legally entitled to a waiver of all costs or fees 

under Idaho Code § 74-102(10)(f) if, among other things, the records request would contribute 

significantly to the public’s understanding of the operations or activities of the government.  Here, 

Ms. Norimine requested a fee waiver.  A publicly circulated, both online and in print, news story 

regarding the responses to the Education Task Force’s Feedback Form would contribute 

significantly to the public’s understanding of the operations or activities of the Lieutenant 

Governor’s Education Task Force.  A fee waiver was appropriate under the Act, but the Lieutenant 

Governor did not respond to Ms. Norimine’s request for a waiver, and did not produce the requested 

documents.  Her conduct violated the Act. 

Petitioner asks the Court for a declaratory judgment requiring the Lieutenant Governor to 

apply and  comply with the fee provisions set forth at Idaho Code § 74-102(10)(a), (e) and (f).  
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D. The Lieutenant Governor Acted in Bad Faith by Asserting Frivolous Exemptions 
and Making Clear that She Never Intended to Comply with the Act. 

 
The Lieutenant Governor’s responses to each request, its plainly inapplicable asserted 

exemptions, and the Lieutenant Governor’s June 4 Facebook post and tweet demonstrate that the 

Lieutenant Governor has acted in bad faith and frivolously in response to the four public records 

requests.  The Lieutenant Governor asserted exemptions that plainly do not apply to her office and 

apply to other state and federal government agencies. The Lieutenant Governor, on her own, made 

clear in her Facebook post that she simply did not want to produce the information:  “We have been 

making an effort to comply with their requests in a manner that is respectful of Idahoans and their 

personal information, but this would violate your rights and I am doing everything I can to protect 

your information.  Why does the media want YOUR personal information?  Do they plan to release  

it and encourage employers and government agencies to retaliate against Idahoans who have 

expressed concerns about Idaho’s education system?  I believe that releasing this information would 

have a chilling effect on YOUR right to communicate your concerns to elected officials in Idaho.  I 

remain committed to taking whatever legal actions are necessary to protect your personal information 

from being exposed by the media.”  See Exhibit E.  The Lieutenant Governor’s Facebook post made 

clear that she plainly understood that Ms. Dutton had made her request for all of the data fields 

“several weeks” before June 4.  Id.   

 The Lieutenant Governor’s Facebook post further made clear that she was not attempting to 

comply with the Act but that she would make every effort to withhold information that she wanted 

to withhold.  Combined with the frivolous nature of the asserted exemptions to all four public records 

requests, the Lieutenant Governor’s Facebook post shows that the Lieutenant Governor acted in bad 

faith.   
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The Lieutenant Governor’s delay in responding, through Mr. Watters, to the Dutton Request, 

and her attempt to secure fees from Ms. Dutton, Ms. Norimine, and Mr. Jones for the same work, 

further demonstrate her bad faith.  This Court should make such a finding.   

IV. Conclusion 

Idaho’s Public Records Act sets out that filing a lawsuit is the “sole remedy” for a person 

whose public records request is denied.  The Act provides for certain narrow exceptions from the 

Act.  There is a strong presumption that all other records of public agencies are open to the public.  In 

order for this statutory scheme to function, a public agency must act in good faith.  This challenge to 

the Lieutenant Governor’s four recent public record responses demonstrates that the Lieutenant 

Governor has turned the presumption of openness on its head and is instead withholding information 

from the public without a lawful basis. Petitioner asks that the Lieutenant Governor’s Office be 

ordered to show cause and either produce the withheld materials requested or demonstrate that each 

of the numerous withheld documents and redacted portions are in fact exempt under the Act. 

A vibrant and free press is critical to sustaining the rule of law and is indispensable for 

people to be informed and to participate in a democracy.  By denying and obstructing the access of 

the members of the Idaho Press Club to public records, the Lieutenant Governor is violating the 

Public Records Act and thwarting its very purpose:  to provide an open and transparent government 

to the citizens of Idaho. 

 Respectfully submitted, 
 

DATED:  July 19, 2021. 
 

STOEL RIVES LLP 
 
  /s/ Wendy J. Olson  
Wendy J. Olson 
Attorneys for Petitioner 
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