
 

 

 
 
 
 

August 12, 2021 

Board of Regents 
University of Nebraska 
Varner Hall, 3835 Holdrege Street 
Lincoln, Nebraska 68583-0745 

 Re: Resolution regarding Critical Race Theory 

Sent via Electronic Mail 

Dear Regents: 

FIRE1 is concerned by the pending “Critical Race Theory Resolution,” which would—if 
adopted—raise serious concerns about the University of Nebraska’s commitment to academic 
freedom and the university’s obligations under the First Amendment. The resolution as 
written is unclear about what it is intended to accomplish, and the goals identified by its 
proponents would erode the expressive rights the Regents pledged—and are obligated by the 
Constitution—to protect.  

As an initial matter, the text of the resolution is ambiguous in purpose and effect. The 
resolution objects to Critical Race Theory—which it does not attempt to define—being 
“imposed,” but does not identify who has “imposed” it or on whom it has been “imposed.”  

Any view could be “imposed” in a manner that violates student or faculty rights. For example, 
a student government in New Jersey required student organizations—as a condition of 
eligibility for student fee funding—to host events “through the lens of Critical Race Theory, 
diversity or inclusion, or cultural competency” until a FIRE letter explained that this policy 
compelled speech in violation of the First Amendment.2 If administrators required faculty to 
teach courses through a particular viewpoint, that imposition would violate a faculty 
member’s academic freedom to determine how best to approach their subject matter.  

Yet the resolution does not identify (and FIRE is not aware of) any such imposition at any 
institution within the University of Nebraska system. If the Regents are interested in 

 
1 The Foundation for Individual Rights in Education (FIRE) is a nonpartisan, nonprofit organization 
dedicated to defending liberty, freedom of speech, due process, academic freedom, legal equality, and 
freedom of conscience on America’s college campuses.  
2 Katie Kortepeter, VICTORY: Facing public pressure, Rutgers Law Student Bar Association rescinds critical 
race theory requirement, FIRE, May 24, 2021, https://www.thefire.org/victory-facing-public-pressure-
rutgers-law-student-bar-association-rescinds-critical-race-theory-requirement.  
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enunciating preventative measures, they should do so clearly in order to avoid inadvertently 
chilling protected speech, and any such effort must reinforce existing rights.  

The resolution is not cabined to simple reinforcement of the rights of students and faculty to 
be free from compelled speech. Instead, it is intended to curtail protected speech: The 
“imposition” of “Critical Race Theory” that the resolution’s proponents seek to avoid is its 
inclusion in discussions, urging that “this ideology” has “no place in our classrooms” and that 
the resolution is intended to prohibit “instruction that is one-sided or mandatory” in order to 
allow students to “avoid the concept of critical race theory” altogether.3  

If adopted and implemented, the resolution will violate the First Amendment rights of 
students and faculty at the University of Nebraska. The First Amendment broadly protects 
the academic freedom of faculty members to discuss matters “germane to the classroom 
subject matter,” even if it causes “discomfort” or offends others, inside or outside the 
classroom.4 Apart from faculty members’ expressive rights, the First Amendment also 
protects the rights of students to receive information unfettered by a “pall of orthodoxy.”5 
This is because “the classroom is peculiarly the ‘marketplace of ideas,’” through which 
students and faculty engage in the “robust exchange of ideas which discovers truth out of a 
multitude of tongues, rather than through any kind of authoritative selection.”6  

The resolution’s supporters urge that limits on what may be discussed in some classes are 
necessary in order to protect freedom of expression and academic freedom. They are wrong. 
While some may find ideas offered under the umbrella of “Critical Race Theory”—which, 
again, the resolution makes no effort to define—to be erroneous, offensive, or part of a 
“dangerous ideology,”7 they are protected by the First Amendment, under which “there is no 
such thing as a false idea.”8 Faculty must strive to provide an environment in which students 
can interrogate and contest ideas. But the possibility that discussing or entertaining a concept 
might be offensive to some, and that a student might be reluctant to offer a competing 
viewpoint, is not a defensible basis to prohibit its discussion. 

The constitutional infirmities of the resolution would not be salvaged by limiting its 
application to mandatory classes. Because Critical Race Theory provides a framework of 
analysis across disciplines, it is pedagogically relevant to a range of classes and is not easily 
cabined to select courses. A regulation requiring that students and faculty refrain from 
discussing this framework unless it is in a particular class is a viewpoint-based restriction on 

 
3 Jim Pillen, Midlands Voices: Critical race theory is contrary to important Nebraska values, OMAHA WORLD-
HERALD, Aug. 11, 2021, https://omaha.com/opinion/columnists/midlands-voices-critical-race-theory-is-
contrary-to-important-nebraska-values/article_a8508c70-f9fa-11eb-ac3b-ff2967e3825c.html.  
4 Hardy v. Jefferson Cmty. Coll., 260 F.3d 671, 675–683 (6th Cir. 2001). 
5 Keyishian v. Bd. of Regents, 385 U.S. 589, 603 (1967); Bd. of Educ. v. Pico, 457 U.S. 853, 861 (1982) (First 
Amendment limits the “power of the State to control even the curriculum and classroom”), 457 U.S. 853, 907 
(Rehnquist, J., dissenting) (“cheerfully conced[ing]” that the First Amendment limits the ability of primary 
and secondary schools to limit materials if “exercised in a narrowly partisan or political manner”). 
6 Keyishian, 385 U.S. at 603 (cleaned up). 
7 See, e.g., Christopher F. Rufo, Battle Over Critical Race Theory, WALL ST. J., June 27, 2021, 
https://www.wsj.com/articles/battle-over-critical-race-theory-11624810791.  
8 Gertz v. Robert Welch, Inc., 418 U.S. 339, 349 (1974). 
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pedagogically relevant speech.9 That broad restraint would not serve any cognizable interest, 
as students do not have a right to a classroom free from viewpoints they find offensive. As a 
federal appellate court observed last week, “a state university may demand that students read 
things they prefer not to read and write things they prefer not to write,” and a “student must 
read what a professor assigns, even if the student deems the books heretical[.]”10 

Just three years ago, the Regents laudably committed the University of Nebraska to a robust 
policy embracing freedom of expression.11 That policy recognizes that faculty “are entitled to 
freely discuss topics in the classroom” and the “critical” rights to “debate and discuss 
competing ideas,” as “the search for new truths often comes forth only after bringing together 
differing opinions[.]”12 

The resolution now pending before you offers a retreat from that admirable embrace of 
freedom of expression. Its proposition labors under the illiberal theory that freedom of 
expression may be advanced through censorship. We urge you to reject it. 

Sincerely, 

Adam Steinbaugh 
Director, Individual Rights Defense Program 

Cc:  Paul Kenney, Chair, Board of Regents 
Bob Phares, Vice Chair, Board of Regents 
Timothy Clare, Member, Board of Regents 
Jack Stark, Member, Board of Regents 
Jim Pillen, Member, Board of Regents 
Elizabeth O’Connor, Member, Board of Regents 
Robert Schafer, Member, Board of Regents 
Barbara Weitz, Member, Board of Regents 
Noah Limbach, Student Regent, Board of Regents 
Batool Ibrahim, Student Regent, Board of Regents 
Taylor Kratochvil, Student Regent, Board of Regents 
Maeve Hemmer, Student Regent, Board of Regents 

9 In recent days, Iowa State University has struggled to implement a state law concerning prohibited 
“concepts” in mandatory trainings. The university backed down from applying these standards to 
pedagogically relevant discussions after FIRE intervened. 
10 Klaassen v. Trs. of Ind. Univ., No. 21-2326, 2021 U.S. App. LEXIS 22785, at *4 (7th Cir. Aug. 2, 2021). 
11 BD. OF REGENTS OF THE UNIV. OF NEBRASKA, POLICY COMMITMENT TO FREE EXPRESSION; GUIDE FOR FACILITIES USE; 
AND EDUCATION (Jan. 12, 2018), available at https://bit.ly/2UdMmj4.  
12 Id. 


