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I. Introduction

The Foundation for Individual Rights in Education (FIRE; thefire.org) is a 
nonpartisan nonprofit dedicated to defending student and faculty rights on 
America’s college campuses. These rights include freedom of speech, freedom of 
assembly, due process, academic freedom, legal equality, and freedom of 
conscience — the essential qualities of individual freedom.



The Department of Health and Human Services (the “Department”) has requested 
input on “the impact and prevalence of health misinformation in the digital 
information environment during the COVID-19 pandemic” for the stated purpose 
of understanding its “impact .	.	. on healthcare infrastructure and public health 
more broadly during the pandemic,” including “the unique role the information 
environment played in the societal response” and the “implications for future 
public health emergencies.”  

FIRE recognizes the Department’s concerns with false information related to 
COVID-19 circulating during the pandemic. Nevertheless, we have two concerns 
should the Department define “misinformation” for the purpose of regulating 
speech. First, the Department risks restricting speech protected by the First 
Amendment.1 Second, any government effort to label information as 
misinformation will threaten academic freedom and, in the context of public 
debate about how to appropriately medically respond to public health crises, 
prevent the medical community from properly scrutinizing its assumptions.  

FIRE requests that the Department heed the limitations placed on government by 
the First Amendment and limit consideration of any further actions to those 
permissible under its jurisprudence. 

II. Defining “Misinformation” Invites Violations of the First Amendment

There is a commonly held misconception that the government can proscribe 
speech merely because it is false. Except in narrowly defined contexts that do not 
apply here, it cannot. 

This point is well illustrated in a January 2022 article published in The Atlantic by 
Professor Jeff Kossef, who pointed out a common tendency, including by one 

1 While the government may regulate qualifications for those in the medical profession and set 
certain boundaries on what they can and cannot do, there has been reluctance to try to evaluate 
clinical performance. See, e.g., William D. White, Professional Self-Regulation in Medicine, 16 
Vɪʀᴛᴜᴀʟ Mᴇɴᴛᴏʀ 275 (2014), https://journalofethics.ama-assn.org/article/professional-self-
regulation-medicine/2014-04. Additionally, while those in the medical profession can face 
consequences and tort liability for violations of standards of care, regulation of the profession is 
conducted by licensing boards comprised of experts in the profession and malpractice lawsuits are 
decided by courts and juries that are governed by civil procedures and legal precedents. In neither 
of these contexts are government officials deciding what cannot be expressed by medical 
professionals. 
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National Institutes of Health official,2 to equate spreading false information with 
the metaphor of falsely shouting “Fire!” in a crowded theater, a reference to the 
famous 1919 Supreme Court opinion by Justice Oliver Wendell Holmes, Jr. in 
Schenck v. United States, 249 U.S. 47 (1919).3 As Professor Kossef points out, 
“shouting ‘Fire’ in a crowded theater is not a broad First Amendment loophole 
permitting the regulation of speech” because Supreme Court cases after Schenck, 
a case that had nothing to do with a fire in a theater, have since carefully crafted 
precise categories of unprotected speech.4 

However, these categories do not contain a general exception to First Amendment 
protections for false statements. In United States v. Alvarez, 567 U.S. 709 (2012), 
the Supreme Court held that the Stolen Valor Act, a law that criminalized falsely 
claiming one had received certain military decorations or medals, was a content-
based restriction on free speech that violated the First Amendment. In reaching 
its decision, the Court made important observations relevant here: 

[S]uppression of speech by the government can make exposure of falsity
more difficult, not less so. Society has the right and civic duty to engage in 
open, dynamic, rational discourse. These ends are not well served when the 
government seeks to orchestrate public discussion through content-based 
mandates. . . . Only a weak society needs government protection or 
intervention before it pursues its resolve to preserve the truth. Truth needs 
neither handcuffs nor a badge for its vindication.5 

The Department should therefore in its approach to what it deems 
“misinformation” take care not to develop regulations that regulate protected 
speech. 

2 All Things Considered: NIH director says pandemic’s toll is now on the shoulders of the 
unvaccinated (NPR radio broadcast Nov 21, 2021), 
https://www.npr.org/2021/11/21/1057815902/nih-director-says-pandemics-toll-is-now-on-the-
shoulders-of-the-unvaccinated. 
3 Jeff Kossef, America’s Favorite Flimsy Pretext for Limiting Free Speech, Tʜᴇ Aᴛʟᴀɴᴛɪᴄ (Jan. 4, 2022), 
https://www.theatlantic.com/ideas/archive/2022/01/shouting-fire-crowded-theater-speech-
regulation/621151/. 
4 Id. (emphasis omitted). 
5 Id. at 709. 
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III. Defining Misinformation on College and University Campuses
Threatens Academic Freedom and Will Stifle Criticisms of Prevailing 
Understandings of Medicine 

Any government effort to label information as misinformation in the context of 
public discussion of medicine will threaten academic freedom and significantly 
hinder the medical community’s ability to properly scrutinize medical 
assumptions. 

The Supreme Court has recognized its longstanding commitment to freedom of 
expression and academic freedom is especially important for our public colleges, 
noting “[t]he essentiality of freedom in the community of American universities is 
almost self-evident.”6 It is well established that research is an important element 
of academic freedom.7 

Public debate must be afforded the most freedom in higher education. With the 
extensive number of scholars and students engaged in medical study and research 
on college campuses, a rule regulating “misinformation” will no doubt chill or 
prohibit speech that the Constitution protects. Should the Department seek to 
define misinformation and use that definition as the basis for regulation, 
adjudication, or enforcement of laws, it should take care to avoid both prohibiting 
protected speech and chilling expression. 

The Department now seeks to understand “the unique role the information 
environment played in the societal response to the COVID-19 pandemic and 
implications for future public health emergencies.” The phrase “information 
environment” could include anything from social media platforms to the college 
and university campuses that operate many of our nation’s great research 
hospitals. Indeed, college and university campuses house an ample portion of the 
medical research and development conducted in the United States. According to 
the National Science Foundation, the federal government “provides more R&D 
funding to higher education than to any other sector.”8 Academic medical 

6 Sweezy v. New Hampshire, 354 U.S. 234, 250 (1957). 
7 See Aᴍ. Ass’ɴ ᴏғ Uɴɪᴠ. Pʀᴏғᴇssᴏʀs, 1940 Sᴛᴀᴛᴇᴍᴇɴᴛ ᴏғ Pʀɪɴᴄɪᴘʟᴇs ᴏɴ Aᴄᴀᴅᴇᴍɪᴄ Fʀᴇᴇᴅᴏᴍ ᴀɴᴅ Tᴇɴᴜʀᴇ (1940). 
The Supreme Court has cited the 1940 Statement’s definition of academic freedom approvingly. 
See, e.g., Roemer v. Bd. of Pub. Works of Maryland., 426 U.S. 736, 756 (1976); Tilton v. Richardson, 
403 U.S. 672, 681–82 (1971). 
8 Josh Trapani & Michael Gibbons, Academic Research and Development, Nᴀᴛ’ʟ Sᴄɪ. Bᴅ. (Jan. 15, 
2020), https://ncses.nsf.gov/pubs/nsb20202/academic-r-d-in-the-united-states. 
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research is often at the heart of medical breakthroughs that form the basis of our 
medical responses to public health crises. 

Accordingly, just as important as the constitutional reason why the government 
must not get in the business of labeling medical assertions "misinformation" is 
the grave harm that doing so will cause by hindering the ability of medical 
professionals, including researchers, to question current understandings. One key 
lesson of the Covid-19 pandemic has been that the sands of our understanding 
shift rapidly and our initial assumptions do not always survive when subjected to 
rigorous scrutiny. The remedy for misinformation with respect to medical 
research must remain more speech, or we may doom ourselves to repeat the same 
mistakes over and over again. 

As with any scientific research, including research related to COVID-19, trial and 
error is the driving force of scientific advancement. When hypotheses are tested, 
retested, peer reviewed, and further scrutinized, information learned through 
this process can change. This means prior knowledge once taken as false may 
subsequently be found to be true and vice versa. 

Researchers must be encouraged to inquire about, or even challenge, the status 
quo. 

IV. Conclusion

With the foregoing concerns in mind, FIRE requests that the Department heed 
the limitations that the First Amendment places on government and consider the 
negative effects that regulation of speech will have on future scientific 
advancement. 

Thank you for your attention to FIRE’s concerns and suggestions. If the 
Department has any questions regarding our input, please do not hesitate to 
contact us. 

Respectfully submitted, 

John Coleman 
Legislative Counsel 




