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HONORS 214 (Fall 2021)                                             Prof. David Gerber           

Freedom of Speech and Expression Conflicts in 20th Century America                                       

                                                       

Tuesday, 9:35 – 10:25 , 110 Capen Hall 

Office Hours: via ZOOM, as needed, or in-person before and after class                                                

 

The First Amendment to the United States Constitution states, “Congress shall 

make no law respecting an establishment of religion or prohibiting the free 

exercise thereof; or abridging the freedom of speech; or of the press; or the right 

of the people peaceably to assemble, and petition the Government for a redress of 

grievances.”   This paragraph is at the foundation of some of the most important 

freedoms guaranteed by the Constitution as it has evolved over time, and central to 

the preservation of American democracy.   

This semester we will be analyzing twentieth century law suits and court decisions 

that address, to one extent or another, all of the guarantees – religion, speech (both 

verbal and symbolic), assembly, and the written word – listed in the amendment 

that protect us against government intrusions on our liberties.  Among the 

controversies growing out of the First Amendment that we will examine are:  

antiwar speech during wartime; clothing carrying a protest message – an example 

of symbolic speech; passing out leaflets with a political or religious message in 

public; holding public political or religious meetings that risk provoking violence 

and disorder; and burning the American flag as an act of political protest. 

Our analysis will lie at the juncture of three academic disciplines. Political science 

deals with the structuring and functioning of political and civic institutions.  Its 

primary focus is generally on the state, in other words, government. Law is the 

study of the creation and interpretation of the rules by which we live, as they are 

enforced by state power, and as they seek to bring about order and justice.  Finally, 

History is important to us, because the law suits and court decisions we examine 

take place in specific societal contexts, created by the interaction of time (when), 

space (where), and processes of development (how), which influence how laws are 

made, interpreted, and enforced, and how courts behave.  You will be asked 

alternately to think like American judges and lawyers, historians, and the leaders of 

civic and political institutions.  
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The course, however, is not an introduction to these disciplines. Its purpose is to 

stimulate your moral engagement with the issues that define and sustain American 

democracy and more generally with the problem of doing justice.  You will not 

leave the course political scientists, or historians, or law students.  Instead, if the 

course works for you – and that depends on the effort you put into it – you will 

leave it caring about the moral obligations of citizenship, whether of the United 

States or wherever you may come from.    

 

I. Organization and Your Responsibilities. 

(1) There will be no lectures. The seminar is based exclusively on discussion and 

argument. Much of the time, the instructor will ask you questions in the hope that 

you are prepared to answer. He tries to keep the expression of his own opinions to 

a minimum. Remind him when there is too much of him, and too little of you! 

(2) Come to class each week having completed the readings that are assigned, and 

be prepared to discuss them. This should not be difficult: on average over the 

course of the semester, though the amount of reading varies from week to week, 

you are asked to do on average about 8 pages of reading a week, and 125 pages for 

the semester.  On the other hand, even at a very few pages, the reading you will be 

doing, parts of Supreme Court decisions, is demanding. There are relatively few 

pages of reading per week, because making sense of the reading is demanding. 

You will grow in the course of the semester in your ability to comprehend the 

reading.   

 Don’t leave the reading until the night before class; allow time to review, 

however briefly, what you are assigned to read. 

 I will be sending questions every week posted on UB LEARNS, under 

“course documents,” to help guide your reading. 

 ACADEMIC INTEGRITY in this seminar consists of doing the work 

without having to be nagged by the instructor to do it.  

(3) Each week someone may be chosen to begin class by informally summarizing 

the court decision and the constitutional issues before us. Be prepared to be 

chosen to do this.  The process of being chosen to summarize the issues is random, 

and hence from one point of view completely unfair.  But you would not be in 

Honors, if you could not do this type of intellectual work. 
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(4) In addition to the weekly summary, thereafter each week, students will be 

called upon at random to answer questions growing out of the reading, and 

growing out of the instructor’s and other student’s remarks during discussion. 

(5) To assist you in preparing for class discussions, you will be asked to keep a 

journal in which you summarize in about two-pages the constitutional issues in the 

readings and the Supreme Court decisions you will be reading. Instructions for this 

exercise are at UB Learns, course information, under, “Instructions for keeping 

your course notebooks.” 

(6) This journal of summaries will be turned in twice during the semester, once at 

mid-semester to make sure you are fulfilling the assignment profitably, and at the 

end of the semester, at which time it will become one basis of your grade.  

(7) The principal basis of your grade will be your participation in discussion.  I do 

not expect anyone to be all wise and all knowing. I certainly am not. Our 

discussions are for the purpose of mutually educating each other, so that we assist 

one another to become more thoughtful. You don’t have to the smartest person in 

the room to contribute profitably to discussion. In fact, sometimes the beginning of 

wisdom is, “I don’t know.”  

(8) There are no examinations, quizzes, or papers expected of you. 

 

II. Learning Outcomes   A. Template of the Honors College 

Course Learning 

Outcome 

Delivered through the 

Following Instructional 

Method(s): 

Students Achievement 

Assessed with the 

following Methods/ 

Assignments: 

 Skills, knowledge, ethical 

judgment, personal 

responsibility for lifelong 

learning while creating a 

sense of community among 

Honors Scholar cohort. 

 

The course urges you to take 

seriously the obligations of 

citizenship through active 

participation in discussions 

about how the First 

Amendment is to be 

interpreted from moral, 

legal, and political 

perspectives. 

Students will be 

questioned in class 

about the case under 

review in the manner of 

the law school 

classroom. They will 

also be asked directly 

to respond to one 

another’s arguments. 
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II. Learning Outcomes    B. Instructor’s Statement 

If you work at fulfilling its demands, you will profit in the following ways: 

1. Enhanced ability to read effectively and critically. That’s what reading the 

Supreme Court decision should do for you in time. 

2. Enhanced ability to make finer conceptual distinctions, and hence speak 

abstractly in more precise ways.  For example, the Supreme Court has labored for 

years to decide what is legally protected speech is. At one time, it came up with the 

idea that speech that somehow presents a “clear and present danger” is not legally 

protected.  In reviewing law suits thereafter, the Court had to spend decades trying 

to define exactly what the concept “clear and present danger” really means?  Is it 

the likelihood of violence and disorder?  Is it interference with the workings of 

government?  Can a conspiracy, the dimensions of which can’t logically be known, 

be considered a “clear and present danger?”  In other words, the court had to seek 

ever finer definitions of what it meant by a “clear and present danger?” 

Attain and apply critical 

thinking skills to define and 

solve problems. 

The course requires close 

reading of Supreme Court 

decisions, which require 

interpretation from the 

perspectives of language and 

doctrinal traditions. 

Readings are the court 

decisions and journalistic 

commentary about the 

Court’s decisions. 

Students will be asked 

to argue by analogy, 

comparison and 

contrast, and with 

respect to precedent. In 

preparation for class, 

they will brief the case 

of the week, and keep a 

notebook of briefs. 

Understand the value of 

an interdisciplinary 

approach to thought and 

discovery. 

The course requires three 

disciplinary perspectives 

simultaneously: History, 

Political Science, and Law.  

The course requires at 

the foundational level a 

synthesis of these 

disciplines in every 

aspect of the analysis it 

develops in looking at 

the development of 

constitutional law 

regarding the First 

Amendment. 
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3. Enhanced ability to argue in a disciplined, respectful manner in behalf of points-

of-view you favor.  

4. Greater patience and respect for positions with which you disagree. If we can’t 

talk respectfully to one another about governing ourselves, we cannot sustain  

democracy.   

5. Appreciation of the complex purposes law is made to fulfill and the complex 

methods by which law is made. 

6. Ability to understand the necessity of separating what one personally favors, 

morally or simply by preference, from what, in most cases, laws need to be. Law in 

the American system must ideally balance simultaneously morality, legal 

precedent (What courts have previously ruled.), the need for social order, and the 

obligation to do justice. These obligations of law lead us in the direction of 

compromise, and compromise aids us in governing ourselves. The alternative to 

compromise historically has often been violence or the imposition of dictatorship. 

How much compromise is a question each of us must continually struggle to 

answer. 

 

III. Disability    

 If you have a disability that requires accommodations to enable you to 

participate in this course, please contact the Office of Accessibility Resources in 6 

Capen Hall (716-645-2608), and also speak with the instructor as soon as possible. 

The Office of Accessibility Resources will provide you with information and 

review appropriate arrangements for reasonable accommodations. For more 

information, see, http://www.buffalo.edu/studentlife/who-we-

are/departments/accessibility.html. 

 

IV. Textbook.  

 All but one of the readings for the course will be found in the paperback 

book named immediately below.  The book is conveniently available at the 

University Bookstore, but you can get it wherever you like. It doesn’t matter if the 

book is new or used. Wherever you get it, buy it as soon as possible.  

(1)  Terry Eastland, editor, FREEDOM OF EXPRESSION IN THE 

SUPREME COURT: THE DEFINING CASES (year 2000 edition) 
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  This book contains excerpts from major Supreme Court 

decisions, and often reactions to those decisions that appeared in the media of 

the time, newspapers and magazines. 

  These are historic cases, no less than 20 years old.  I’ll explain to 

you why I chose cases that may seem dated to you. 

 

IV. Schedule of Classes and Readings 

All readings of Supreme Court cases refer to the Eastland book, Freedom of 

Expression in the Supreme Court, and are identified not by that book, but by the 

title of the case. Find the relevant case for the week in Eastland’s book.  

During some weeks, we will convene as the Supreme Court, with a third of you 

arguing as a team as the appellant, a third of you arguing as a team as the 

appellee, and a third of you sitting as the Supreme Court, with a Chief Justice 

chosen from among you.  You will have a week to prepare for the role you will 

play.  After the session in which the case is tried, the sitting court will have a 

week to render its decision in class. The majority opinion will be announced by 

the Chief Justice. Those with dissenting opinions or those agreeing with the 

majority but wishing to express a particular perspective on the majority decision 

will speak for themselves.   Class will be organized in this way after some weeks 

of introduction, and when you feel ready to undertake these responsibilities. 

 

I. Part One   Introductions 

1. 31 August   Purposes and Organization 

2.  7 September   Here is an example of what we’re doing this semester: 

Is there a right to burn the American flag as an act of political protest? 

     Texas v. Johnson (1989), [8] 

      (Look at Eastland, p. xxix, for help knowing what you’re reading, [1]) 

3.   14 September   The First Amendment 

Why do we have the First Amendment? Is it necessary? Have its meanings 

always been the same?  
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What does the Supreme Court do, and how does it work?   

Read, this handout: Ronald Flowers, “The Court and Its Procedures,” [8] 

Read, Eastland, “Introduction,” pp. xiii - xxvi [13] 

 

Part II. Three Judicial Doctrines that Have Attempted to Define the Limits of State 

Powers and of Individual Liberties: (1) Clear and Present Danger, (2) Fighting 

Words, and (3) Prior Restraint 

4. 21 September   Clear and Present Danger 

Is public protest against a military effort during wartime a “clear and present 

danger” to the state or, as a disruption of the war effort, to national security? 

Schenck v. U.S. (1919) [7] 

Abrams v. U. S.  (1919) [5] 

 

5.  28 September   Clear and Present Danger 

Is leadership in the Communist Party of the United States, as the party existed in 

the 1940s, evidence of an individual posing a clear and present danger to the 

state, and hence not protected by the First Amendment? 

Dennis v. U.S. (1951) [11] 

 

6. 5 October    Fighting Words  

A. Is speech protected by the Constitution when it insults a public official and 

calls his loyalty and integrity into question, and is likely to draw a strong and 

hostile response? 

Chaplinsky v. New Hampshire (1942) [2] 

 

B. Is symbolic speech, in the form of a political message embroidered on a 

jacket, protected when it is vulgar and may be offensive to others? Do we have a 

right not to be offended? 
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Cohen v. California (1971) [3] 

7. 12 October   Fighting Words 

Does driving people to anger, in and of itself, constitute a reason not to protect 

the right to speak? Do we have a right not to be offended? 

Terminiello v. Chicago (1949)   [8] 

_________________________________________________________ 

****** Turn in your notebooks at the end of class this week.  You will get 

them back next week.  Summarize the case for next week on a sheet of paper 

and copy it into your notebook when the notebook is returned to you. ****** 

 

8. 19 October   Prior Restraint 

Is it an unconstitutional “prior restraint” for a public official to have the power 

to block public expressions of hatred for groups that may lead to violence? 

Kunz v. New York (1951) [5] 

*Heard as a speech case, but implicitly a “crossover case,” because also 

involving religion liberty. Kunz was a Protestant preacher engaged in street 

preaching, while denouncing a variety of groups, principally Jews and 

Catholics. We can take into consideration the religious dimension in our 

discussion. 

 

Part III   Laws Governing Hate Speech and Hate Crimes Laws 

9. 26 October Hate Speech Laws  

Can a group be constitutionally libeled, or is libel restricted to a crime against an 

individual? 

Beauharnais v. Illinois (1952) [10] 

 

10. 2 November “Hate Crimes” Laws 
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Are laws which criminalize actions against vulnerable groups, such as burning a 

cross on an African American homeowner’s lawn, constitutional?   

RAV v. St. Paul (1992) [14] 

 

 

 

 

Part IV. The Law of Libel regarding Individuals 

11. 9 November   Public Officials and Libel 

Should there be a less exacting standard for defamation of public officials in the 

name of limiting the power of the state? 

New York Times v. Sullivan (1964) [7] 

(The Supreme Court affirmed its commitment to this decision, which gave 

expansive room for criticizing public officials and, in general, public figures, in 

Hustler Magazine v. Falwell, 1988; please read the summary of this decision 

on p. 298). 

 

Part V. Campaign financing  

12. 16 November   Laws prompted by Campaign Financing Reform 

Are campaign contributions to individuals and political parties expressive speech 

or are they conduct that is subject to regulation outside the First Amendment?  

Should corporations and other large, organized public entities have the same 

First Amendment rights as individuals? 

Buckley v. Valeo (1976) [11] 

 

Part VI.  The Rights of Minor Children and Students in Public Schools 

13. 23 November   The Pledge of Allegiance to the US Flag 
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Can students be compelled to say the Pledge of Allegiance on pain of expulsion 

from school? 

West Virginia State Board of Education v. Barnette (1943) [9] 

*If not precisely a “crossover case,” there is a religious background to this 

case. The students, all young children, were Jehovah’s Witnesses.  Three years 

earlier the Supreme Court had heard a case (Minersville v. Gobitis) with the 

very same issues as a religious liberty case. This decision was not based on 

religious liberty, but on free, or more precisely compelled, speech grounds. 

The majority decision is one of the strongest statements ever made in 

furtherance of freedom under the First Amendment. In our discussion, we 

may certainly reference the religious dimension of these two cases. 

 

14.  30 November   Expressive Protest Speech in High Schools 

At what age do people have constitutional protections regarding speech?   Can 

students wear clothing to school that makes a symbolic statement in behalf of a 

political cause? Is the educational mission of schools limited to formal classroom 

instruction? 

Tinker v. Des Moines Independent Community School District (1969) [7] 

15. 7 December    Government Funding of the Arts through the National 

Endowment for the Arts 

Should government funding of the arts seek to protect the public against what is 

believed to be offensive to popular tastes, or should it encourage a diversity of 

tasters and modes of expression? [7] 

National Endowment for the Arts v. Finley (1998) [7] 

 

_________________________________________________________ 
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Note on Course Content      I want to alert you to the fact that in this class we will 

often be encountering American democracy in its rawest and most discomforting 

forms, which is the way we often find it in the daily life of the society around us.    

The Supreme Court decisions we will be reading all too frequently refer to people, 

behavior, and ideas which are disturbing and offensive, and also may be taken, 

depending on who you are, as threatening – even though all of the decisions refer 

to law suits that took place in the increasingly distant past. Here we will be 

meeting flag burners, communists, fascists, racists, antisemites, religious bigots, 

and others who you may find deeply offensive in their words and actions.  

In addition to those giving offense, the Supreme Court may well rule in ways that 

do not conform to your own feelings of what justice should be. This may upset you 

as much as the people, behavior, or ideas that you find disturbing. The Supreme 

Court’s decisions are often very controversial.  

One of our most recent decisions, the case of RAV v. St. Paul, is now over 25 years 

old.  RAV v. St. Paul is an example of what it is I am alerting you about. The case 

concerns a prosecution under what we’ll come to know as a hate crimes law. 

Robert A. Victoria, a white teenager, was responsible for burning a cross on the 

lawn of his African American neighbors.  I am certain most of you find such an 

act, as do I, hateful, obnoxious, and stupid.  The Supreme Court, in an 

overwhelming, 9-0 decision, however, ruled that the law under which Victoria was 

prosecuted was a poorly written law that was itself a threat to freedom of speech 

and expression.  Was this decision thoughtless or prudent?  Does it represent 

justice? Is it moral? What can we do about people who do what Victoria was 

responsible for doing to his neighbors? Is law our best weapon for dealing with 

them and the harm that they do? 

These are issues the course asks you to decide for yourself. This is what justifies 

the course in my eyes, no matter how infuriating the people you’ll encounter may 

be to you, or how inadequate the Supreme Court decisions dealing with them may 

seem to you. People may, in your eyes, abuse their constitutional freedom and the 

courts may find reasons to allow them to do so. Meanwhile, each of us, as citizens 

of a democracy, if we care about making our democracy work, has to decide what 

to do about those who seem to abuse their freedom, and how we might work to see 

what we regard to be right prevails. The seriousness of how we take up this 

obligation is, I think, the measure of who we are in moral terms as Americans. 

It requires patience and thoughtfulness to be an effective citizen in a democracy, 

and that is the state of mind I am asking you to bring to your work in this course. 



 

It isn’t my goal to tell you what to think. I want you to reach your own 

conclusions. Each of you must decide what you believe the substance of justice to 

be in the law suits about which we’ll be reading.   

My goals instead are: (1) to inspire you to be engaged in thinking about justice; 

and (2) to help you to acquire the habits of thinking that will assist you in 

analyzing the everyday justice issues around us. 

 

David Gerber                                                                               2021 

 

 

 



Principles regarding freedom of speech and expression* that are more or less 

what the instructor believes. 

 

 

It is not necessary for you to agree with all or any of them A number of these 

principles often are, in practice, difficult to live with. These are offered here, so 

that you will know what I think on the most general level.  David Gerber (2021) 

 

 

1.We should speak respectfully with those we disagree with. 

2. We must decide for ourselves what the truth between contending positions 

is, and be responsible for the consequences of our decisions. 

3. People should be free to express themselves, and to seek, receive, and 

impart information and ideas regardless of social, political, economic, and 

cultural borders. 

4. We should neither make threats of violence nor accept violent intimidation. 

5. We should allow no limitations upon, and seize every opportunity for, the 

spread of knowledge. This is premised on the free exchange of ideas, both 

ideas we agree with and ideas we do not agree with. 

6.  We should require uncensored, diverse, trustworthy media so we can make 

well-informed decisions and participate fully in political and civil life. 

7. We should express ourselves openly and with civility about all kinds of 

human differences.  

8. In regard to religion, we should respect believers, even if we disagree with 

the content of their beliefs. 

9. We must be able to protect our privacy and to counter slurs on our 

reputations, but not at the expense of preventing scrutiny that is in the public 

interest. 

 

 



10. We must be empowered by law to challenge all limits to freedom of 

information which are justified on the grounds of national security. 

Governments should not be empowered to protect themselves at the expense 

of the legitimate freedoms of citizens that are necessary to the oversight of 

government. 

11. We should defend an open internet and other systems of communication 

against encroachments of governmental and private, corporate powers. 

* Timothy Garton Ash, Free Speech: Ten Principles for a Connected World 

(2016) is the source of these statements. 

 

  




